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CHIEF  JUDGE   IN  BANKRUPTCY. 


SALE  V.  LAMBERT.  m.  b. 

[1873    8.    110.]  Jf74 


JSale  of  RtdL  Estate — Meirwraaidum  <^  Agreement-^Vtndor  not  namtd,  hvJt 
deicribed  as  Ftoprittar — Signature  dy  Auctioneer — Statute  qf  Frauds, 

Upon  a  sale  by  auction  of  real  estate  in  lots  the  particulars  stated  that  the 
sale  was  by  direction  of  the  proprietor ;  but  the  name  of  the  Tendor  did  not 
appear.  A  memorandum  indorsed  on  a  copy  of  the  particulars  was  signed 
by  the  purchaser  of  one  of  the  lots,  and  by  the  auctioneer  on  behalf  of  the 
vendor : — 

HM^  that  the  vendor  was  soffidently  described,  and  that  the  memorandum 
was  sufficient  to  satisfy  the  requirements  of  the  Statute  of  Frauds :  and 
specific  performance  of  the  agreement  decreed  at  the  suit  of  the  purchaser. 

IHIS  was  a  suit  by  a  purchaser  of  real  estate  against  the  vendor 
for  specific  performance. 

On  the  19th  of  July,  1872,  the  Defendant,  James  Lambert, 
caused  certain  real  estate  (to  which  the  Defendant  was  entitled 
in  fee  simple)  to  be  put  up  for  sale  by  auction  in  six  lots,  accord- 
ing to  printed  particulars  and  conditions  of  sale,  which  stated 

Y0L.XYIII.  B  2 
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Lambebt. 
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M.B.  that  the  property  was  to  be  sold  "by  direction  of  the  pro- 
1874  prietor/'  but  did  not  contain  the  name  or  any  other  description  of 
Sale  ^g  vendor.  The  Plaintiff,  William  Sale,  became  the  purchaser 
of  Lots  3y  5,  and  6,  at  sums  amounting  to  £1242,  and  a  memo* 
randum  was  indorsed  on  a  copy  of  the  particular  and  conditions 
of  sale,  and  signed  by  the  Plaintiff  and  by  Mr.  Oeorge  Jacksany 
the  auctioneer  at  the  sale,  on  behalf  of  the  Defendant.  The 
memorandum  was  as  follows : — 

**  Memorandum  of  agreement  on  sale  of  an  estate  by  auction  at 
Bdldoek  on  the  19th  day  of  July,  1872,  as  follows : — 

"  I  do  hereby  acknowledge  that  Mr.  WiUiam  Sale,  by  Mr.  Thomas 
Veasey,  his  solicitor,  has  been  this  day  declared  the  purchaser  of 
Lots  3,  5,  and  6,  mentioned  and  described  in  the  particular  heretO' 
annexed,  at  the  sum  of  £1242,  and  that  he  has  paid  a  deposit  of 
£186.  And  I  do  hereby  agree  that  the  vendor  on  his  part  shall 
in  all  respects  fulfil  the  conditions  of  sale  mentioned  in  the  said 
particular. 

"Witness  my  hand  this  19th  day  of  July,  1872. 

£       8.    d, 
"Purchase-money         1242    0    0 

*' Deposit  paid 186    0    0 

"Eemainsdue 1056    0    0' 

"OeoTffe  Jaehsan. 
**  Approved  by  me,  "  July  19, 1872. 

"  Wm.  Sate:* 

The  bill  was  filed  to  enforce  the  agreement  for  sale.  The  De- 
fendant (who  did  not  deny  that  he  was  the  vendor)  raised  three 
defences,  of  which  it  is  only  necessary  to  mention  the  second^ 
namely,  that  there  was  no  memorandum  in  writing  of  the  agree- 
ment such  as  to  satisfy  the  requirements  of  the  Staiute  o/Frafidi, 

The  Solieitar-Oenerdl  (Sir  iZ.  BaggdUay),  and  Mr.  Charles  Walker^ 
for  the  Plaintiff. 

Mr.  Souihgaie,  QiC,  and  Mr.  Dauney,  for  the  Defendant : — 

The  written  memorandum  does  not  shew  who  the  vendor  is,  and 
therefore  is  insu£Scient :  Wheeler  v.  Collier  (1) ;  Jaecb  v.  Kirk  (2)  > 

(1)  Mood.  &  M.  123.  (2)  2  Mood.  Ss  Bob.  221. 
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WHliams  v.  Lake  (1)  ;  WiUiam  v.  Byrne  (2);  SkeUan  v.  Cole  (3) ;  M.R, 
Darfs  Vendors  and  Purchasers  (4).  In  Hood  v.  Lord  Barring-  1874 
Um  (5)  the  particulars  stated  that  the  property  had  belonged  to  sale 
Admiral  JK,  deceased,  and  that  the  sale  was  by  direction  of  his    i^ig^^ 

executors,  and  that  was  held  sufficient.    But  the  oflBce  of  execu-       

tor  is  one  known  to  the  law,  and  clearly  defined,  and  though  the 
executors'  names  did  not  appear,  the  maxim.  Id  cerium  est  quod 
eertwn  reddi  potest,  applied.  Here  the  sale  is  said  to  be  by  direc- 
tion of  the  '^proprietor."  That  word  is  a  vague  and  popular 
expression,  and  not  a  sufficient  description  of  the  vendor. 

Sm  G.  Jessel,  M.B.,  after  disposing  of  the  first  objection  taken 
by  the  Defendant,  continued  :— 

The  second  objection  is  one  of  general  importance.  It  is. said 
that  there  is  no  memorandum  in  writing  of  the  agreement  such  as 
to  satisfy  the  Statute  of  Frauds  because  the  vendor's  name  does 
not  appear.  That  is  very  important,  because  it  is  not  the  usual 
practice  to  put  the  vendor's  name  in  the  particulars  of  sale,  and  I 
do  not  remember  having  ever  seen  particulars  of  sale  in  the  form 
in  which  the  vendor  says  they  ought  to  be.  However,  the  ques- 
tion i9^  what  is  the  law  on  the  subject  ?  Mr.  Dari  states  it  thus : 
**  It  appeals  to  be  now  clearly  settled  that  in  order  to  satisfy  the 
statute  lolh  parties  should  be  specified,  either  nominally  or  by  a 
sufficient  description."  With  that  statement  I  do  not  quarrel; 
the  only  question  is,  what  is  a  sufficient  description? 

It  is  not  necessary  to  decide  this  point  here.  The  question  is, 
can  you  find  out  from  the  memorandum  who  the  vendor  is  ?  The 
property  is  stated  to  be  put  up  for  sale  *^  by  direction  of  the  pro- 
prietor." Therefore  the  proprietor  is  the  vendor,  and  is  referred 
to  as  being  the  person  who  employs  the  auctioneer  to  sell.  What 
more  do  you  want  ?  It  is  said  that  the  term  "  proprietor"  is  not  a 
sufficient  description ;  I  think  that  it  is  an  excellent  description ; 
certainly  in  Acts  of  Parliament  the  proprietor  or  owner  is  fre** 
quently  mentioned  as  the  person  on  whom  notices  are  to  be  served, 
and  the  like. 

(1)  29  L.  J.  (Q.R)  1.  (3)  1  De  G.  &  J.  587. 

(2)  9  Jur.  (N.S.)  363.  (4)  4th  Ed.  p.  202. 

.  (5)  Law  Bep.  6  £q.  218. 
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M.  B.  If  authority  is  wanting  for  this  decision^  I  think  Hood  y.  Lord 

1874        Bcmringion  (1)  is  in  point :  but  I  do  not  think  that  any  authority  is 
gALi       really  wanted.    I  am  dear  that  on  this  memorandum  the  vendor 
Laubebt     ^  sufficiently  described^  and  that  it  is  a  good  memorandum  within 
—       the  statute. 

His  Honour  then  overruled  the  remaining  objections  which  had 
been  raised  on  behalf  of  the  Defendant,  and  made  the  usual  decree 
for  specific  performance,  and  ordered  the  Defendant  to  pay  the 
costs  up  to  the  hearing. 

Solicitors :  Mr.  S.  W.  Johnson  ;  Mr.  Balderrion. 


April  n. 


M.  R.  POTTER  V.  DUFFIELD. 

^^*  [1870    P.    124.] 

Sale  of  Seal  Estate — Memorandum  <f  dmtraiA — Name  ^  Vendor — Statute  of 

Frauds, 

In  order  to  satisfy  the  requirements  of  the  Statute  of  Frauds^  the  note  or 
memorandum  of  an  agreement  for  the  sale  of  real  estate  must  oontain  either 
the  names  of  the  contracting  parties  or  such  a  description  of  them  that  there 
cannot  be  any  fair  dispute  as  to  their  identity. 

The  term  *'  vendor "  is  not  of  itself  a  suflScient  description  of  one  of  the 
contracting  parties. 

Heal  estate  was  put  up  for  sale  under  particulars  and  conditions  of  sale 
which  did  not  disclose  the  vendor's  name,  but  stated  that  B.  was  the 
auctioneer.  The  purchaser  of  one  of  the  lots  signed  a  memorandum  acknow- 
ledging his  purchase ;  and  B,  signed  at  the  foot  of  this  memorandum  another 
in  these  terms,  "  Confirmed  on  behalf  of  the  vendor.    B7*:  — 

HM^  that  the  memorandum  did  not  suflSdently  shew  who  the  vendor  was ; 
and  a  bill  for  specific  performance  of  the  contract  for  sale  was  dismissed. 

UN  the  20th  of  August^  1869,  certain  real  estate  was  put  up  for 
sale  by  auction  in  four  lots,  under  printed  particulars  and  con- 
ditions of  sale,  which  did  not  disclose  the  vendor's  name,  and  in 
some  places  spoke  of  ''  yendors "  in  the  plural,  although  for  the 
most  part  the  word  ''vendor/'  in  the  singular,  was  used.  It 
appeared  therefrom  that  Messrs.  Duffidd  dt  Btviy  acted  as  the 
vendor's  solicitors,  and  that  Messrs.  Beadd  were  the  auctioneers. 

(1)  Law  Rep.  6  Eq.  218. 
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Mr.  John  Bogers^  the  Plaintiff's  agent,  attended  the  sale,  and       H.  B. 

was  declared  to  be  the  highest  bidder  for  Lot  2,  and  paid  the       1874 

deposit;  and  he  and  Messrs.  Beadd  signed  the  following  memo-      f^^b 

randnm,  which  was  endorsed  on  a  copy  of  the  particulars  and  con-  du^^u^ 

ditions  of  sale : —  — 

^  Memorandum. 

^  I  John  BogerSy  of  Mdldon,  do  hereby  acknowledge  myself  to  be 

the  purchaser  of  Lot  2  of  the  property  described  in  the  foregoing 

particulars,  for.  the  sum  of  £200 ;  and  haying  paid  the  auctioneer 

£20  as  a  deposit  and  in  part  payment  of  the  purchase  money,  I 

hereby  bind  myself,  my  heirs,  executors,  administrators  and  assigns, 

to  pay  the  balance  of  the  purchase  money,  and  to  complete  the 

purchase,  subject  and  according  to  the  foregoing  particulars  and 

conditions  of  sale.    Dated  this  20th  day  of  August,  1869. 

« Amount  of  sale   .        .        .        £200    0    0 

Deposit       ....  20    0    0 


Balance        £180    0    0 

John  Boffers. 

Confirmed  on  behalf  of  the  vendor, 

BeadeU, 
Per  N.  /., 
Aug.  20th,  1869." 

No  abstract  was  sent  in  accordance  with  the  conditions  of  sale,  and 
on  the  5th  of  October,  1869,  the  Plaintiff's  solicitors  wrote  to  Messrs. 
DuffiM  &  Bruty  asking  to  be  furnished  with  the  proper  abstract. 
Mr.  Duffieldj  a  member  of  that  firm,  replied,  on  the  6ih  of  October, 
that  certain  mortgagees  of  the  'property  refused  to  concur  in  the 
sale,  and  it  was  therefore  useless  to  send  an  abstract;  and  he 
offered  to  return  the  deposit.  Mr.  Duffield  also  subsequently 
offered  to  pay  the  Plaintiff  any  costs  he  had  incurred  up  to  that 
date.  The  Plaintiff  refused  to  accept  these  offers,  and  instituted 
this  suit  against  Mr.  Duffield,  alleging  that  he  was  the  yendor,  and 
praying  for  specific  performance  of  the  contract 

Mr.  Duffield,  by  his  answer,  submitted  that  there  was  no  memo- 
randum in  writing  of  the  alleged  contract  such  as  to  satisfy  the 
SUUute  of  Frauds  ;  he  denied  that  he  was  the  yendor  of  the  real 
estate  in  question,  and  stated  that  the  yendor  was  in  fact  one 
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H.  B.        WiRiam  PoUey.     WiUiam  PoUey  was  entitled  ini  fee  simple  to  the 
1874       equity  of  redemption  in  the  property,  subject  to  three  mortgages. 
PoTTEB     The  third  of  these  three  mortgages  was  yested  in  Hr.  Duffidd, 
DuFTOKLD     ^^^  ^^  under  it  a  power  of  sale  over  the  property. 
■ —  The  cause  now  came  on  to  be  heard.    The  evidence  was  con- 

flicting. William  PoUey^  in  an  affidavit  filed  on  behalf  of  the 
Plaintiff,  alleged  that  he  had  never  in  any  way  authorized  the  sale. 
On  the  other  hand,  one  of  the  firm  of  Messrs.  Beaddy  who  was  a 
witness  for  the  Defendant,  stated  that  he  received  instructions  from 
Hr.  Brviy  (of  the  firm  of  Duffidd  dt  Bruty)  on  behalf  of  WtUiam 
PoUey  ;  and  he  referred  to  his  books,  in  which  all  matters  relating 
to  the  sale  were  entered  under  the  heading, ''  Be  Mr.  William 
Polley*8  Estate."  One  of  such  entries  was  of  an  interview  which  he 
had  on  the  20th  of  August,  1869,  with  Mr.  PoUey  and  Mr.  Duffidd 
as  to  the  reservea  prices  of  the  lots  at  the  proposed  sala  By  an 
affidavit  in  reply  PoUey  denied  that  any  such  interview  took  place. 

Mr.  Booth  (Mr.  Boaiburgh,  Q.C.,  with  him)  for  the  Plaintiff:^ 

The  memorandum  is  sufficient  to  satisfy  the  Statute  of  Frauds, 
although  the  vendor's  name  does  not  appear.  The  vendor  is  the 
person  who  employed  Messrs.  Beadd  as  his  agents,  and  there  is 
nothing  to  prevent  our  shewing  by  parol  evidence  who  Messrs. 
Beadd! e  principal  was.  In  fact  the  word  '^  vendor,"  as  used  in  this 
memorandum,  is  as  good  a  description  of  one  of  the  contracting 
parties,  as  the  term  '^  executor,"  which  was  held  sufficient  in  BLood 
V.  hord  Barrififftan  (1),  or  "  proprietor,"  which  was  held  sufficient 
in  Sale  v.  Lambert  (2).  The  observations  of  Lord  £omtZ7y,  in  the 
former  case,  are  strongly  in  favour  of  the  Plaintiff. 

He  also  contended  that  the  evidence  shewed  that  the  Defendant 
was  the  vendor. 

Mr.  Souihffote,  Q.O.,  and  Mr.  Beffff,  for  the  Defendant,  were  not 
called  upon. 

Sib  6.  Jessel,  M.II.  :— 

I  am  of  opinion  that  no  contract  whatever  is  proved  in  this  case. 
The  Statute  of  Frauds  requires  that  an  agreement  for  the  sale 

(1)  Law  Bep.  6  Eq.  218.  (2)  Ante,  p.  1. 
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of  lands,  or  some  memorandum  or  note  thereof,  shall  be  in  writing.  •  M.  R. 
The  present  Lord  Chief  Justice,  in  WiUiams  y.  Lake  (I),  explains  1874 
that  to  mean  that  the  essentials  of  the  agreement  must  be  stated  potteb 
iu  writing ;  and  amongst  the  essentials  he  mentions  the  subject- 
matter  of  the  agreement^  and  the  names  of  the  contracting  parties. 
Here  we  have  a  contract  with  one  of  the  contracting  parties  neither 
named  nor  described.  I  use  the  word  ^  described  "  because  I  think 
the  statement  in  the  judgment  in  Williams  v.  LaJce,  that  the  memce 
randmn  ought  to  contain  the  names  of  the  parties,  must  have  been 
made  with  reference  to  the  particular  circumstances  of  that  case. 
That  appears  from  the  terms  in  which  the  law  is  laid  down  by  Sir 
John  Tayhr  Cderiige  in  the  case  of  Williams  v.  Byrnes  (2).  He 
says :  *^  The  words  require  a  written  note  of  a  bargain  or  contract, 
the  statute  clearly  making  no  distinction  between  these  two  words- 
This  language  cannot  be  satisfied  unless  the  existence  of  a  bargain 
or  contract  appear  evidenced  in  writing ;  and  a  bargain  or  contract 
cannot  so  appear  unless  the  parties  to  it  are  specified,  either  nomi- 
nally or  by  description  or  reference."  I  take  that  to  mean  that 
the  statute  will  be  satisfied  if  the  parties  are  sufficiently  described^ 
flo  that  their  identity  cannot  be  fairly  disputed.  The  Counsel  for 
the  Plaintiff  contends  that  you  may  describe  one  of  the  parties  as 
the  vendor  of  the  estate ;  but  the  statute  cannot  mean  that  It 
requires  the  parties  to  be  described  in  such  a  manner  as  that  there 
can  be  no  fair  or  reasonaUe  dispute  as  to  the  person  who  is  selling 
or  baying.  I  recently  held  that  the  description  *' proprietor  ** 
would  be  sufficient^  there  being  but  one  person  who  answered  the 
description.  In  the  same  way  the  estate  must  be  sufficiently  de- 
scribed. In  some  cases  the  mere  name  of  the  owner  may  be 
sufficient^  as  "  A.  B's  estate ;"  in  other  cases  (as  where  the  same 
person  has  more  than  one  estate)  you  must  have  some  other  and 
more  complete  description. 

In  this  case  what  have  we  ?  We  have  a  memorandum  in  which 
the  purchaser  first  states,  in  the  usual  manner,  that  he  has  pur- 
chased ;  and  then  we  have  these  words :  ''  Confirmed  on  behalf  of 
the  vendor,  Becdds^*  Messrs.  Beadel  being  the  auctioneers.  There 
is  not  a  syllable  in  the  particulars  of  sale  to  shew  who  the  vendor 
is ;  and  in  tact,  so  fax  from  it  being  clear  that  there  is  a  single 
(1)  2  £.  a?  B.  349 ;  29  L.  J.  (Q.B.)  1.  (2)  9  Jur.  (N.S.)  363.  ^ 
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M.  B.       vendor,  in  one  part  the  word  is  "  vendor  "  and  in  another  "  ven- 
1874        dors/'  60  that  it  is  by  no  means  clear  that  there  are  not  several 
Potter      persons  selling. 

That  being  so,  this  bill  is  filed  against  a  gentleman  named 
Duffield,  who  says,  ^  I  never  was  the  vendor."  It  is  not  a  case  in 
which  the  Defendant  admits  that  he  was  the  vendor  and  pleads 
the  Statute  of  Frauds^  but  it  is  a  ease  in  which  he  says  he  was  not ; 
and,  what  is  more,  I  think  he  has  proved  that  he  was  not.  •  He  is 
a  solicitor,  in  partnership  with  a  gentleman  named  Bruiy,  the  firm 
being  Duffield  &  Brviy.  They  were  the  solicitors  for  a  person 
named  Pellet/.  Pdley  had  made  two  mortgages  of  the  estate  for  a 
considerable  amount,  and  he  had  also  obtained  a  third  loan  from 
Mr.  Buffiddy  who,  being  the  third  mortgagee  and  having  a  power 
of  sale,  could  have  sold  the  estate.  But  what  he  says  is  this: 
''My  firm,  as  solicitors  for  Pclley,  instructed  Messrs.  Beadd^  and 
not  only  does  he  say  so,  but  Mr*  Beadd  says  so,  and  produces  his 
books,  in  which  PeSey  is  described  as  the  owner  of  the  estate,  and 
an  interview  is  mentioned,  at  which  Pdley  was  present  and  the 
reserved  price  was  discussed.  Again,  when  we  look  at  the  par- 
ticulars of  sale  we  find  Duffidd  &  Bruiy  named  as  solicitors  to  the 
.vendor,  which  is  an  odd  thing  if  Duffidd  alone  were  the  vendor. 
The  whole  of  the  evidence,  if  it  can  be  gone  into  at  aU,  appears  to 
shew  that,  whether  Messrs.  Duffidd  &  Bruiy  were  or  were  not  right 
in  thinking  they  had  PcUey^s  authority,  they  did  think  they  had 
PoUey's  authority,  and  they  did  instruct  Mr.  Beadd  to  sell  on 
behalf  of  Pdley,  and  that  Mr.  Beadd  accepted  the  instructions  to 
sell  on  his  behalf;  and  therefore,  if  you  could  go  into  the  evidence 
as  to  the  person  who  is  described  as  vendor  by  Mr.  Beadd^  the 
answer  Mr.  Beadd  would  give  would  be  that  PoUey  was  that  person. 
But  that  is  exactly  what  the  Act  says  shall  not  be  decided  by 
parol  evidence.  I  should  be  thrown  on  parol  evidence  to  decide 
who  sold  the  estate,  who  was  the  party  to  the  contract,  the  Act 
requiring  that  fact  to  be  in  writing.  I  think  we  could  not  have  a 
clearer  or  better  illustration  of  the  difficulties  which  would  arise  if 
*I  were  to  interpret  the  statute  otherwise,  than  that  in  this  case  I 
should  have  to  decide  on  the  parol  evidence  of  Mr.  Duffidd,  Mr. 
Beadd,  and  Mr.  Pdley,  as  to  who  was  in  fact  the  real  vendor. 
That  being  so,  I  think  there  is  no  contract  such  as  to  satisfy  the 
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statute.  It  sIbo  appears  that  the  Plaintiff  was  informed,  before 
the  bill  was  filed,  of  the  real  circumstances  of  the  case,  and  was 
told  that  the  mortgagees,  whose  consent  to  the  sale  had  been 
anticipated,  and  who  had  given  their  consent  on  the  very  reasonable 
condition  that  the  estate  should  be  sold  so  as  to  pay  them  off, 
would  not  concur  in  the  sale,  and  the  yendor  was  not  able  to  pay 
them  off  With  that  the  Plaintiff  does  not  choose  to  be  satisfied ; 
but  haying  received  that  information,  with  an  offer  for  the  return 
of  the  deposit  and  his  costs  up  to  that  time,  he  then,  not  only 
without  any  evidence  in  support  of  the  allegation  that  Mr.  Duffidd 
was  the  vendor,  but  without  any  contract  which  could  be  supported 
acoording  to  the  provisions  of  the  statute,  chooses  to  file  his  bill. 
Under  these  circumstances  I  must  dismiss  the  bill  with  costs. 

Solicitors :  Messrs.  Denton,  HdH,  dk  Barker ;  Messrs.  Duffidd  dt 
Bruttf. 


M.B. 

1874 


POTTEB 
V. 

DurjriELD. 


In  re  MOWLEM. 

Deviad-^EUaie  TaU — ChUd  en  venire  9a  mlre-^Intermediaie  BenU^ 

Devise  to  trustees  to  the  use  of  the  first  and  other  sons  of  M.  in  tail  male, 
with  a  reeiduaiy  devise.  Three  months  after  the  testator's  death  the  first 
BQQ  of  M,  was  horn  : — 

EM^  that  the  residuary  devisees  were  entitled  to  the  Intermediate  rents 
from  the  testator^s  death  to  the  hlrth  of  the  tenant  in  tail. 

John  MOWLEM,  by  his  wiU,  dated  the  2nd  of  May,  1865, 
devised  certain  real  estates  to  trustees  to  the  use  of  the  first 
and  every  other  son  of  the  testator's  nephew,  2%omas  Joseph 
Mowlem,  severally  and  successively,  according  to  their  respective 
seniorities  of  age  and  priority  of  birth,  in  tail  male,  with  divers 
remainders  over,  and  an  ultimate  remainder  to  the  testator's  right 
heirs;  and  the  testator  gave  and  bequeathed  the  residue  of  his 
real  and  personal  estate  to  his  trustees  upon  and  for  the  trusts  and 
purposes  in  the  said  will  mentioned. 

The  testator  died  on  the  8th  of  March,  1868.  The  said  Thomas 
Joeeph  Mofdem  was  then  married,  and  had  daughters,  but  no  son. 
His  wife  was,  however,  at  that  time  enceinte,  and  on  the  6th  of 


M.  B. 
1874 

March  8. 
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If.  B.  July,  1868,  gaye  birth  to  a  son,  vho  became  the  infiBoit  tenant  in 

1874  tail  of  the  estate. 

In  re  ^^^  trostees  on  the  testator's  death  had  entered  into  the  receipt 

MowuM.  ^f  ^jQ  devised  estates. 

The  question  arose  who  was  entitled  to  the  interim  rents  of  the 
estate  between  the  dates  of  the  testator's  death  and  the  birth  of 
the  child. 

*  Mr.  Fry»  Q.C.y  and  Mr.  BodweH,  for  the  infant,  submitted  that 
he  was  entitled  to  the  immediate  rents.  In  Ooodale  y.  Gaio- 
tJiome  (1),  where  a  tenant  in  fee  died  leaving  his  wife  enceinte, 
and  leaving  two  sisters  his  co-heiresses  at  law  with  defeasible  rights, 
on  the  birth  of  a  son,  who  became  the  absolute  heir,  he  was  held 
to  be  entitled  to  the  rents  that  had  accrued  between  the  death  of 
the  father  and  his  own  birth. 

Mr.  SouthffcUe,  Q.C.,  and  Mr.  K  S.  Ford^  for  the  trustees, 
referred  to  Biehards  v.  Bicharda  (2),  where  it  was  held  that  a 
posthumous  heir  was  entitled  to  the  rents  of  a  descended  estate 
only  from  the  date  of  his  birth,  and  that  the  presumptive  heir  was 
entitled  to  the  intermediate  rents. 

Sir  G.  Jbssel,  M.R.  : — 

If  there  had  been  no  residuary  devise  in  this  will  the  heir-at- 
law  would  have  been  entitled  to  the  intermediate  rents.  As,  how- 
ever, there  is  a  residuary  devise,  the  residuary  deyisees  are  entitled, 
and  the  trustees  who  have  entered  and  received  the  rents  are 
trustees  of  the  rents  in  question  for  such  residuary  deyisees.  It 
is  singular  that  such  a  question  should  come  before  the  Court  in 
the  year  1874. 

Solicitors :  Messrs.  Hedges  db  Brandreth. 

(1)  2  Sm.  &  Giff.  375.  (2)  JoK  764. 
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KICHARDS  V.  DELBRIDGR  M. ». 

1874 

[1874    B.    18.] 
Voluntary  Qift — Intended  Tranter  <^  Property — Invalid  Dedaratwn  of  Trust. 

D.J  who  was  possessed  of  leasehold  business  premises  and  stock-in-trade^ 
shortly  before  his  death  purported  to  make  a  voluntary  gift  in  favour  of  his 
grandson  E^  who  was  an  infant  and  who  assisted  in  the  business,  by  the 
following  memorandum,  signed  and  indorsed  on  the  lease :  "  This  deed  and 
all  thereto  belonging  I  give  to  E.  from  this  time  forth,  with  all  the  stock-in- 
teade."    The  lease  was  then  delivered  to  E.^s  mother  on  his  behalf: — 

Held,  that  there  was  no  valid  declaration  of  trust  of  the  property  in  &vour 
of  jEI 

Bichardaon  v.  Biehardson  (1),  and  Morgan  v.  Mdlleaon  (2),  not  followed. 

Demurree. 

The  bill,  filed  by  Edward  BenneUo  Bieliarda,  an  infant,  by  his 
next  friend,  stated  that  John  Delbridge,  deceased,  was  possessed 
of  a  mill,  with  the  plant,  machinery,  and  stock-in-trade  thereto 
belonging,  in  which  he  carried  on  the  business  of  a  bone  mannre 
merchant,  and  which  was  held  under  a  lease  dated  the  24th  of 
June,  1863. 

That  on  the  7th  of  March,  1873,  John  Ddbridge  indorsed  upon 
the  lease  and  signed  the  following  memorandum : — 

**  7th  March,  1873.    This  deed  and  all  thereto  belonging  I  give 

to  Edward  Bennetto  Biehards  from  this  time  forth,  with  all  the 

stock-in-trade. 

'' John  Delbridger 

That  the  Plaintiff  was  the  person  named  in  the  memorandum, 
and  the  grandson  of  John  Bdbridge^  and  had  then  for  some  time 
assisted  him  in  the  business ;  that  John  Delbridge,  shortly  after 
signing  the  memorandum,  delivered  the  lease  on  his  behalf  to 
EliMabelh  Ann  Biehards,  the  Plaintiff's  mother,  who  was  still  in 
possession  thereof. 

That  John  Delbridge  died  in  April,  1873,  haying  executed 
several  testamentary  instruments  which  did  not  refer  specifically 
to  the  said  mill  and  premises,  but  gave  his  furniture  and  effects, 
after  his  wife's  death,  to  be  divided  among  his  family, 

(1)  Law  Rep.  3  Eq.  686.  (2)  Law  Rep.  10  Eq.  476. 
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M.  B.  That  the  testator's  widow,  Elizaheth  Bichards^  took  out  adminis- 

1874        tration  to  his  estate,  with  the  testamentary  papers  annexed. 
BioHABDs         ^®  ^^*   which  was  filed  against  the  Defendants  Elizabeth 
DsLwiDGE.  -^^^^^^^^  Elizabeth  Ann  Bichards^  and  the  testator's  two  sons,  who 
— —        claimed  under  the  said  testamentary  instruments,  prayed  a  declara- 
tion that  the  indorsement  upon  the  lease  by  John  Delbridge  and 
the  delivery  of  the  lease  to  Elizabeth  Ann  Bichards  created  a  valid 
trust  in  favour  of  the  Plaintiff  of  the  lease  and  of  the  estate  and 
interest  of  John  JDelbridge  in  the  property  therein*  comprised,  and 
in  the  goodwill  of  the  business  carried  on  there,  and  in  the  imple- 
ments and  stock-in-trade  belonging  to  the  business. 
The  Defendants  demurred  to  the  bill  for  want  of  equity. 

Mr.  Fn/y  Q.C.,  and  Mr.  Phear,  in  support  of  the  demurrer : — 

The  memorandum  of  the  7th  of  March,  1873,  did  not  operate 
as  a  valid  gift  of  the  leasehold  property  to  the  infant  Plaintiff,  as 
it  was  not  an  instrument  under  seal,  nor  of  the  stock-in-trade,  as 
there  was  neither  seal  nor  delivery.  The  gift  was  only  intended 
to  take^ effect  by  transfer;  as  there  was  no  transfer,  the  memo- 
randum cannot  be  converted  into  a  declaration  of  trust,  for  a 
voluntary  settlement  intended  to  be  effectuated  in  one  manner 
cannot  have  effect  given  to  it  in  another. 

This  last  point  is  determined  by  MUroy  v.  Lord  (1),  followed 
by  Warriner  v.  Bogera  (2). 

Mr.  W.  B.  Fisher  (Mr.  SotUhgaie,  Q.O.,  with  him),  for  the  Plain- 
tiff:— 

Although  there  is  no  equity  to  perfect  an  imperfect  gift,  yet 
where  there  is  a  clear  intention  to  declare  a  trust  of  property,  the 
Court  will  hold  that  an  instrument,  however  informal,  constitutes  a 
valid  declaration  of  trust  This  appears  from  many  cases,  among 
which  may  be  cited  Ex  parte  Pye  (3)  and  Kekewieh  v*  Manning  (4). 

[The  Masteb  op  the  Bolls  : — That  was  the  law  of  the  Court 
down  to  the  time  of  Kekemeh  v.  Manning.'] 

The  same  principle  was  followed  in  Whealley  v.  Purr  (5).    In 

(1)  4  D.  F.  &  J.  264.  (3)  18  Ves.  140. 

(2)  Law  Rep.  16  Eq.  340.  (4)  1  D.  M.  &  G.  176. 

(5)  1  Keen,  651. 
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BUiuirdson  y.  Biehardson  (1)  a  yolantary  deed,  whereby  a  donor       M.  B. 
purported  to  assign  certain  specific  property  and  all  other  her       1874 
personal  estate  to  B^  was  held  to  pass  the  property  in  certain    richabdb 
promissory  notes,  not  specifically  mentioned  in  the  deed,  which   x)blbbidgi. 
were  fonnd  in  the  donor*s  possession  at  her  death,  though  the       ^-* 
notes  had  not  been  indorsed^  and  there  was  no  evidence  of  their 
delivery  to  B.    This  waisr  on  the  principle  that  the  deed  of  assign- 
ment operated  as  a  complete  declaration  of  trust  of  all  the  donor's 
property  in  fiBkYOur  of  B. 

In  Morgan  y.  Mdlleson  (2)  a  memorandum  of  a  voluntary  gift  in 
this  form:  ^I  hereby  make  oyer  to  M.  an  India  bond,  value 
£1000,**  was  signed  by  8^  and  given  by  him  to  iL  without  handing 
over  the  bond.  8.  died,  and  the  residuary  devisees  under  his  will 
claimed  the  bond.  It  was  there  held  by  Lord  BomUly  that  the 
memorandum  was  a  good  declaration  of  trust  in  favour  of  M. 

It  is  submitted  that  there  is  a  sufficient  intention  shewn  here, 
and  that  a  valid  declaration  of  trust  has  been  created  in  favour 
of  the  Plaintiff. 

Mr.  Fry  was  heard  in  reply  on  the  ease  of  Biehardson  v. 
Bichardion, 

Sib  6.  Jesssel,  M.B. : — 

This  bill  is  warranted  by  the  decisions  in  Biehardson  v.  Biehard- 
son and  Morgan  v.  MaUeson ;  but,  on  the  other  hand,  we  have 
the  case  of  MUroy  v.  Lord  (3),  before  the  Court  of  Appeal,  and 
the  more  recent  case  of  Warriner  v.  Bogers  (4),  in  which  Vice- 
Chancellor  Baeon  said:  ''The  rule  of  law  upon  this  subject  I 
take  to  be  very  dear,  and  with  the  exception  of  two  cases  which 
have  been  referred  to ''  {Biehardson  v.  Biehardson  and  Morgan  v. 
MaBeson),  **  the  decisions  are  all  perfectly  consistent  with  that  rule. 
The  one  thing  necessary  to  give  validity  to  a  declaration  of  trust 
— the  indispensable  thing — I  take  to  be,  that  the  donor,  or  grantor, 
or  whatever  he  may  be  called,  should  have  absolutely  parted  with 
that  interest  which  had  been  his  up  to  the  time  of  the  declara- 
tion, should  have  effectually  changed  his  right  in  that  respect  and 
put  the  property  out  of  his  power,  at  least  in  the  way  of  interest*' 

(1)  Law  Bep.  3  Eq.  686.  (3)  4  D.  F.  &  J.  264. 

(2)  Ibid.  10  £q.  475.  (4)  Law  Rep.  16  Eq.  340,  848. 
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jf.  B.  The  two  first-mentioned  cases  are  wholly  opposed  to  the  two 

1874        last    That  being  so,  I  am  not  at  liberty  to  decide  the  case  other- 

Bx^ABDB    ^^  ^^^  ^  accordance  with  the  decision  of  the  Court  of  Appeal. 

_^^-         It  is  true  the  Judges  appear  to  have  taken  different  views  of  the 

*—        construction  of  certain  expressions,  but  I  am  not  bound  by  another 

Judge's  view  of  the  construction  of  particular  words ;  and  there  is 

no  case  in  which  a  different  principle  is  stated  from  that  laid 

down  by  the  Court  of  AppeaL    Moreover,  if  it  were  my  duty  to 

decide  the  matter  for  the  first  time,  I  should  lay  down  the  law 

in  the  same  way« 

The  principle  is  a  very  simple  one.    A  man  may  transfer  his 
property,  without  valuable  consideration,  in  one  of  two  ways :  he 
may  either  do  such  acts  as  amount  in  law  to  a  conveyance  or  as- 
signment of  the  property,  and  thus  completely  divest  himself  of 
the  legal  ownership,  in  which  case  the  person  who  by  those  acts 
acquires  the  property  takes  it  beneficially,  or  on  trust,  as  the 
case  may  be ;  or  the  legal  owner  of  the  property  may,  by  one 
or  other  of  the  modes  recognised  as  amounting  to  a  valid  decla- 
ration of  trust,  constitute  himself  a  trustee,  and,  without  an  actual 
transfer  of  the  legal  title,  may  so  deal  with  the  property  as  to 
deprive  himself  of  its  beneficial  ownership,  and  declare  that  he 
will  hold  it  from  that  time  forward  on  trust  for  the  other  person. 
It  is  true  he  need  not  use  the  words,  '^  I  declare  myself  a  trustee," 
but  he  must  do  something  which  is  equivalent  to  it,  and  use  ex- 
pressions which  have  that  meaning;  for,  however  anxious  the 
Court  may  be  to  carry  out  a  man's  intention,  it  is  not  at  liberty  to 
construe  words  otherwise  than  according  to  their  proper  meaning. 
The  cases  in  which  the  question  has  arisen  are  nearly  all  cases 
in  which  a  man,  by  documents  insu£Scient  to  pass  a  legal  interest, 
has  said,  "  I  give  or  grant  certain  property  to  A  JB."    Thus,  in 
MoTffan  V.  MaHeson  (1)  the  words  were,  ''  I  hereby  give  and  make 
over  to   Dr.  Morri$  an  India,  bond;"    and  in  Bichardson  v. 
BiehardMn  (2)  the  words  were,  *^  grant,  convey,  and  assign."    In 
both  cases  the  Judges  held  that  the  words  were  effectual  declara- 
tions of  trust    In  the  former  case,  Lord  BomiUy  considered  that 
the  words  were  the  same  as  these :  ''  I  undertake  to  hold  the  bond 
for  you,"  which  would  undoubtedly  have  amounted  to  a  declaration 
of  trust. 

(1)  Law  Rep.  10  Eq.  475.  (2)  Law  Rep.  3  Eq.  (»6. 


DSUBBIDOX* 


Toil.  XVm.]  EQUITY  OASES.  15 

The  true  distinction  appears  to  me  to  be  plais^  and  beyond  diV       M.  B. 
pnte:  for  a  man  to  make  himself  a  trustee  there  must  be  an       1874 
expression  of  intention  to  become  a  trustee,  whereas  words  of    Bii^l]^ 
present  gift  shew  an  intention  to  giye  over  property  to  another, 
and  not  retain  it  in  the  donor's  own  hands  for  any  purpose,  fidu- 
ciary or  otherwise. 

In  MUroy  t.  Lord  (1),  Lord  Justice  Turner^  after  referring  to  the 
two  modes  of  making  a  voluntary  settlement  valid  and  effectual, 
adds  these  words :  '^  The  cases,  I  think,  go  further,  to  this  extent^  that 
if  the  settlement  is  intended  to  be  effectuated  by  one  of  the  modes 
to  which  I  have  referred,  the  Court  will  not  give  effect  to  it  by 
applying  another  of  those  modes.  If  it  is  intended  to  take  effect 
by  transfer,  the  Court  will  not  hold  the  intended  transfer  to 
operate  as  a  declaration  of  trust,  for  then  every  imperfect  instru- 
ment would  be  made  effectual  by  being  converted  into  a  perfect 
trust'* 

It  appears  to  me  that  that  sentence  contains  the  whole  law  on 
the  subject.  If  the  decisions  of  Lord  BomtUy  and  of  Yice-Chan- 
oellor  Wood  were  right,  there  never  coidd  be  a  case  where  an 
expression  of  a  present  gift  would  not  amount  to  an  effectual 
declaration  of  trust,  which  would  be  carrying  the  doctrine  on  that 
subject  too  far.  It  appears  to  me  that  these  cases  of  voluntary 
gifts  should  not  be  confounded  with  another  class  of  cases  in 
which  words  of  present  transfer  for  valuable  consideration  are 
held  to  be  evidence  of  a  contract  which  the  Court  will  enforce. 
Applying  that  reasoning  to  cases  of  this  kind,  you  only  make 
the  imperfect  instrument  evidence  of  a  contract  of  a  voluntary 
nature  which  this  Court  will  not  enforce ;  so  that,  following  out  the 
principle  even  of  those  cases,  you  come  to  the  same  conclusion. 

I  must,  therefore,  allow  the  demurrer,  and,  though  I  feel  some 
hesitation,  owing  to  the  conflict  of  the  authorities,  I  think  the 
costs  must  follow  the  result. 

Solicitor  for  the  Plaintiff:  Mr.  T.  D.  Bciton^  agent  for  Messrs. 
Wa  &  Hia,  HeUton. 

Solicitors  for  the  Defendants:  Messrs.  Oregory,  Boweliffes,  dt 
Bauie,  agents  for  Messrs.  Carlyon  &  Patdl,  Truro. 

(1)  4  D.  F.  &  J.  264,  274. 
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M.  B.  In  re  DENTON  COLLIEET  COMPANY. 

1874  Ex  parte  SHAW. 

AprU  25.      Company^Issue  of/uRy  Paid-up  Share&^Nw^RegUtration  of  Coniract^IiiS" 

tak^—Eectifieatian  ^  Begister—Companiei  Act,  1862  (25  dk  26  Vict.  c.  89), 
8.  35—ComjpanieB  Act,  1867  (30  <£;  31  Vict.  c.  131),  8.  25. 

Wliere  fully  poid-np  shares  had  been  issued  in  pnrsnanoe  of  a  oontiact 
which  had  not  been  registered  in  accordance  with  sect.  26  of  the  Companiet 
Act,  1867,  on  an  application  under  sect.  35  of  the  Companies  Act,  1862,  to 
which  the  company  oonsentedf  the  Court  made  an  order  to  rectify  the  register 
•  by  striking  out  the  names  of  the  holders,  and  that  shares  should  be  re-issued 

after  the  registration  of  the  contract,  it  appearing  that  the  holdeis  had 
accepted  the  shares  in  ignorance  of  the  omission  to  register  the  contract. 

1  HE  Denian  CoUiery  Company  wtus  registered  on  the  18th  of  Sep- 
tember, 1872y  as  a  limited  company,  having  a  capital  of  £40,000, 
divided  into  4000  shares  of  £10  each. 

In  1873  the  company  entered  into  a  contract  with  Messrs.  Shaw 
for  the  purchase  from  them  of  certain  collieries  for  the  snm  of 
£27,000,  of  which  £6000  was  to  be  paid  in  fully  paid-np  shares  of 
the  company.  The  contract  was  carried  into  effect,  and  the  shares 
were  allotted  to  Messrs.  Shaw^  whose  names  were  entered  on  the 
register  of  shareholders.  No  written  contract,  however,  was  regis- 
tered, in  accordance  with  the  provisions  of  the  Companies  Ad, 
1867, 8.  25. 

Messrs.  Shaw  now  presented  a  Petition,  stating  that  the  shares 
had  been  issued  to  and  accepted  by  them  in  ignorance  on  their  part 
of  the  fact  that  the  necessary  documents  had  not  been  filed,  and 
praying  that  their  names  might  be  struck  off  the  register ;  and 
that,  upon  the  contract  being  duly  registered,  the  company 
might  be  ordered  to  restore  their  names  as  holders  of  the  same 
shares. 

Mr.  Marten,  Q.O.,  for  the  Petition. 

Mr.  W.  F.  Bobinson,  for  the  company,  consented. 

Sir  G.  Jessel,  M.B.,  following  the  decision  in  the  case  of  In  re 
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New  Zealand  Kapanga  Gold  Mining  Company  (1),  made  the  order, 
but  remarked,  however,  that  the  application  might  have  been 
made  by  motion. 

Solicitors:  Messrs.  MUnef  Biddle,  &  MeUor;  Messrs.  Chester, 
Tlrqyharty  &  Co. 


M.B. 
1874 


(1)1873.  June  19, 26.  L.C.forM.R. 

In  re  New  Zealand  Eapanoa  Gold 

MmNo  CoMPAinr. 

Ex  parte  Thomas. 

On  the  25th  of  April,  1872,  a  con- 
ti»ct  in  writing  was  entered  into  be- 
tween William  HharUs  ffemings  and 
Thomas  Frederick  Hurley^  whereby 
JBemings  agreed  to  sell  to  Hurley  (who 
was  described  as  a  trustee  for  or  on 
behalf  of  a  company  then  intended  to 
be  formed  under  the  name  of  the  New 
Zealand  Kapanga  Ooid  Mining  Com^ 
pany^  Limited)  certain  mining  pro- 
perty in  New  Zealand^  the  purchase- 
money  to  be  paid  partly  in  cash,  and 
as  to  the  balance  in  4000  fiilly  paid-up 
shares,  to  be  allotted  to  the  yendor  or 
his  nominees. 

On  the  30th  of  April  the  memo* 
randum  and  articles  of  association  were 
registered.  The  memorandum  stated 
tiiat  one  of  the  objects  of  the  company 
was  to  carry  into  effect  the  contract 
in  question ;  and  by  the  6th  of  the 
articles  the  directors  were  authorized 
to  issue  folly  or  partly  paid-up  shares 
to  the  Tender  under  the  contract,  and 
by  article  43  they  were  authorized  to 
adopt  the.  contract,  which,  however, 
was  not  set  out  at  length  in  the  me- 
morandnm  or  articles. 

On  the  16th  of  September,  1872, 
the  directors  passed  a  resolution  that 
4000  fully  paid-up  shares  be  allotted 
to  the  vendor,  and  on  the  same  day 
3750  of  these  shares  were  registered  in 
the  names  of  nominees  of  the  vendor. 


and  described  in  the  register  as  fully 
paid  up. 

The  contract  with  Hemings  was  not 
registered  with  the  Begistrar  of  Joint 
Stock  Companies  until  April,  1873. 

A  motion  was  now  made  by  the 
allottees  of  the  3750  shares  to  rectify 
the  register  by  striking  put  their  names, 
on  the  ground  that  the  shares  were  not 

« 

properly  issued  as  fully  paid  up,  in 
consequence  of  the  contract  not  having 
been  registered  until  after  the  issue  of 
the  shares. 

The  company  were  willing  that  the 
register  should  be  rectified,  and  that 
fresh  shares  should  be  issued  to  the 
allottees. 

Mr.  SotUhgate,  Q.C.,  and  Mr.  Beale, 
for  the  allottees. 

Mr.  E,  Wardf  for  the  company. 

Lord  Sblbobnb,  L.G.,  said  that  the . 
motion  must  stand  over  for  the  pro- 
duction of  evidence  that  the  allottees 
were  ignorant  of  the  omission  of  the 
directors  to  register  the  contract  before 
the  issue  of  the  shares ;  if  the  allottees 
were  not  ignorant  of  the  omission,  it 
might  be  difficult  to  relieve  the  allottees 
from  the  consequences  of  their  mistake 
of  law. 

June  26.  Satisfactory  evidence  hav- 
ing been  adduced  on  the  point  men- 
tioned by  the  Lord  Chancellor,  the 
order  asked  for  was  made. 

^  Solicitors :  Messrs.  Sharpe^  Parkers, 
A  Co.;  Messrs.  Newman,  Ddfe,  A 
StretUm. 


In  re 

Dkzttok 

collibbt 

CouPAKr. 

Ex  parte 
Shaw. 
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April  20. 


M.  R.  JERVIS  V.  WOLFERSTAN. 

^^^  [1873    J.    19.] 

Trustee  and  Cedui  que  Trust — IndemnUy — LiahUity  of  Execuior'^Diitribution 
cf  Besiduary  EakUe  iaith  Notice  of  Bemote  Liability — Following  AsaetB^^ 
Refunding, 

A  trustee  who  accepts  office  at  the  request  of  a  eeetui  que  trust  is  entitled 
to  be  indemnified  by  that  cestui  que  trust  personally  against  all  loss  which 
may  accrue  in  the  proper  exeeution  of  the  trust 

Notice  of  a  remote  contingent  liability  on  the  part  of  a  testator  is  not 
sufficient  to  prevent  his  executor  firom  distributing  his  residuary  estate ;  and 
if  the  executor  distributes  with  such  notice,  and  the  liability  afterwards 
ripens  into  a  debt^  he  will  be  entitled  to  call  on  the  residuary  legatees  to 
refund. 

The  executors  of  a  testator  had  during  his  lifetime,  and  at  his  request, 
become  trustees  of  a  deed,  whereby  certain  shares  in  an  unlimited  company 
were  settled  on  a  tenant  for  life,  with  remainders  over.  While  the  company 
was  a  going  concern,  and  believed  to  be  perfectly  solvent,  they  distributed 
the  residuary  estate :  afterwards  the  company  was  ordered  to  be  wound  up. 
Large  calls  were  made  in  respect  of  the  shares,  and  the  remaindermen  all 
disclaimed : — 

ffddf  that  the  trustees  and  executors  were  entitled  to  be  indemnified  out  of 
the  testator's  estate,  and  to  call  on  the  residuary  legatees  to  refund. 

A  person  who  has  covenanted  to  bequeath  or  otherwise  provide  that  a 
share  of  his  estate  shall  go  to  the  oovenantfse  fulfils  his  covenant  by  bequeath- 
ing the  share  to  the  covenantee,  who  then  stands  in  the  same  position  as  any 
other  legatee. 

The  above-mentioned  testator  had,  by  the  settlement  made  on  the  mai- 
nage  of  one  of  his  daughters,  covenanted  to  bequeath  or  otherwise  provide 
that  a  certain  share  of  his  residuary  estate  should  go  to  her ;  and  it  was  by 
the  same  settlement  agreed  that  such  shara  should  be  paid  to  the  trustees 
and  held  by  them  on  the  trusts  of  the  settlement.  The  testator  accordingly 
bequeathed  the  proper  share  to  his  daughter,  and  it  was  paid  by  the  execn* 
tors  to  the  trustees  of  the  settlement : — 

HMf  that  the  trustees  were  liable  to  refund  equally  with  the  other  red- 
dnary  legatees. 

An  executor  who  compels  a  legatee  to  refund  can  recover  only  the  capital 
sum  which  he  has  paid  to  the  legatee,  without  any  intermediate  income. 

v/N  the  21st  of  August,  1866,  Swynfm  Stevens  Jervis  transferred 
to  Jervia  John  Jervis  and  Philip  OeUmus  Jervis  625  fully  paid-up 
shares  of  £20  each  in  the  Albert  Life  Insurofnee  Compa/ny^  an 
unlimited  company;  and  by  an  indenture  of  even  date,  made 
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between  the  same  parties,  it  was  declared  that  J.  J.  Jervis  and       M.  R. 
P.  0.  Jervis  should  stand  possessed  of  these  shares  npon  tmst  for       1874 
€!a&erifie  Jervis  (the  wife  of  Swynfen  8.  Jervis)  during  her  liie      Jebvib 
for  her  separate  use,  without  power  of  anticipation,  and  after  her  ^olferstak 

death  for  certain  of  the  children  and  grandchildren  of  Swynfen       

S.  Jervis. 

On  the  same  21st  of  August,  1866,  Swynfen  S.  Jervis  made  his 
^will,  and  thereby  bequeathed  his  residuary  personal  estate  to  his 
two  daughters,  Mrs.  Broughion  and  Mrs.  Braclcenbwry  (then  Mrs. 
Wclferstan),  and  his  son  Walter  Neil  Jervis,  in  equal  shares,  and 
he  appointed  Jervis  John  Jervis  and  Philip  Oetavius  Jervis  his 
•executors. 

Swynfen  S.  Jervis  died  on  the  15th  of  January,  1867. 

By  an  indenture  dated  the  Slst  of  March,  1856,  being  the  set- 
tlement, made  on  the  marriage  of  Mrs.  Broughion^  to  which 
Swynfen  S.  Jervis  was  a  party,  it  was  agreed  and  declared  that  he, 
the  said  Swynfen  S.  Jervis,  should  and  would  bequeath  by  his  will, 
or  otherwise  provide,  that  whatever  residue  of  his  personal  estate 
should  remain  at  his  decease  should  be  equally  divided  between 
his  children,  Mrs.  Broughton,  Mrs.  Brackerimryy  and  WaMer  NeU 
Jervis;  and  it  was  thereby  also  agreed  and  declared  that  such 
share  of  Mrs.  Broughion  of  the  said  residue  should  be  paid  over  by 
the  executors  or  administrators  of  Swynfen  S.  Jervis  to  the  trustees 
of  the  settlement,  to  be  held  by  them  upon  the  trusts  thereby 
declared. 

By  an  indenture  dated  the  22nd  of  April,  1867  (being  the  set- 
tlement made  on  the  marriage  of  Mrs.  Braekenbtiry),  Mis.  Bracken- 
hury  assigned  her  share  under  her  father's  will  to  trustees  (one  of 
whom  was  P.  0.  Jervis)  upon  the  trusts  thereby  declared. 

J*.  J.  Jervis  and  P.  0.  Jervis,  as  the  executors  of  the  testator, 
got  in  his  personal  estate  and  paid  his  debts ;  and  after  making 
such  payments  there  remained  in  their  hands  a  clear  residue  of 
£2,649  12s.  6d.  In  May,  1869  (having  previously  issued  the 
usual  advertisements  for  creditors  under  the  statute  22  &  23  Vict. 
c  S5),  they  paid  over  one-third  of  this  sum  to  the  trustees  of  Mrs. 
Branghton's  settlement,  and  another  third  to  the  trustees  of  Mrs. 
Braekenbury*s  settlement ;  and  they  retained  the  remaining  third 
for  the  benefit  of  Walter  Neil  Jervis,  who  was  then  abroad. 

C2  2 
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H.  B.  At  the  time  when  these  payments  were  made  the  AU)eri  Cam* 

1874       pany  was  a  going  concern^  and  believed  to  be  perfectly  solvent ;  but 

j^^      the  executors  were  aware  that  the  liability  on  the  shares  standing^ 

_     ^'         in  their  names  as  trustees  of  the  settlement  of  the  21st  of  August^ 

1866,  was  unlimited,  and  that  such  liability  might  possibly  fall  oh 

Swynfen  S,  Jervis's  estate. 

In  September,  1869,  the  Albert  Company  was  ordered  to  be 
wound  up,  and  J*.  J.  Jervis  and  P.  0.  Jervis  were  settled  on  the 
list  of  oontributories,  and  calls  to  the  amount  of  £6875  had  been 
made  on  them  in  respect  of  the  625  sbares. 

After  the  failure  of  the  company  the  eestuU  que  trust  under 
the  deed  of  the  21st  of  August,  1866  (with  the  exception  of  Mrs^ 
JerviSf  the  tenant  for  life,  who  had  received  some  dividends  on  tlie 
shares),  disclaimed.  Mrs.  Jervis  was  willing  to  contribute  her 
proper  proportion  of  the  amount  of  calls.  The  one-third  share  of 
Walter  Neil  Jervis  in  the  residuary  estate  of  Swynfen  8.  Jervis  had, 
with  his  consent,  been  applied  towards  payment  of  the  calls. 

This  suit  was  instituted  by  /.  J,  Jervis  against  Mr.  and  Mrs. 
Broughton^  Mr.  and  Mrs.  Bra4ikenbijmff  and  the  trustees  of  their 
respective  settlements,  and  Mrs.  Jervis^  seeking  to  be  indemnified 
against  the  calls  on  the  shares  to  the  extent  of  the  sums  paid  out 
of  Swynfen  8.  JervUs  estate  to  the  trustees  of  the  settlements,  and 
to  obtain  repayment  from  those  trustees  of  such  sums. 

Mr.  Sovihgaie^  Q.C.,  and  Mr.  W.  W.  Cooper ^  for  the  Plaintiff: — 

All  the  cestuis  que  trust  under  the  deed  of  the  21st  of  August 
1866  (with  the  exception  of  Mrs.  Jervis)  have  disclaimed,  and  there 
is,  consequently,  a  resulting  trust  in  favour  of  Swynfen  8.  Jervis. 
The  Plaintiff  and  his  co-trustee  became  trustees  of  the  shares  at  the 
request  of  8wynfen  8.  Jervis,  who,  if  he  had  been  living,  would 
have  been  under  an  obligation  to  indemnify  the  Plaintiff  and  his 
co-trustee ;  and  his  estate  is  under  a  like  obligation :  Ex  parte 
Chippendale  (1) ;  BaJsh  v.  Hyham  (2)  ;  Phene  v.  OHlan  (3).  Al- 
though the  Plaintiff  was  executor,  and  himself  paid  over  the  re- 
siduary estate  to  the  trustees  of  the  settlement,  still  he  was  quite 
right  in  so  doing ;  the  possible  liability  of  the  estate  in  respect  of 

(1)  4  D.  M.  &  G.  19,  64.  (2)  2  P.  Wms.  453. 

(3)  6  Hare,  1. 
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these  shares  afforded  no  ground  for  the  retention  of  the  residae  by       h.  b. 

ihe  executors ;  and  now  that  the  liability  has  actually  ripened  into        1874 

a  debt,  the  executor  is  entitled  to  insist  on  repayment :  Pratvse  v.      j^^ 

JSpurgin  (1).  ^    »• 

•^    ^      ^  ^  W0UIBB8TAV. 

Mr.  Fry,  0.0.,  and  Mr.  Sjpeed,  for  Mr.  and  Mrs.  Brouffhion  and 
the  trustees  of  their  settlement : — 

There  is  no  case  in  which  an  executor  has  been  permitted  to 
reooyer  a  fund  which  he  knowingly  paid  away  to  the  wrong 
person. 

The  payment  was  made  to  us,  not  as  legatees,  but  as  creditors 
tmder  the  covenant  in  the  settlement.  It  is  true  that  what  the 
testator  covenanted  to  pay  was  a  share  of  residue ;  and  the  amount 
to  be  paid  therefore  depended  on  the  liabilities  of  the  testator ;  and 
if  the  executor  had  ascertained  the  true  amount  of  these  liabilities, 
we  might  not  have  had  apy  payment  made  to  us  at  all ;  but  the 
executors  choose  themselves  to  assess  the  amount,  and  how  can 
they  now  recover  it  back  ?  They  chose  to  assume  that  a  liability 
which  they  knew  would  not  ripen  into  a  debt,  and  cannot  re- 
cover from  us  simply  because  that  anticipation  has  turned  out  to 
be  fallacious :  Aiken  v.  Short  (2). 

Again,  the  Plaintiff  can  be  in  no  better  position  than  the  official 
Kquidator  of  the  company  would  be ;  and  it  is  quite  clear  that  the 
o£5cial  liquidator  could  not  compel  us,  who  are  creditors  of  the 
testator  of  equal  degree  with  himself,  to  refund. 

[The  Masteb  of  the  Bolls  referred  to  Eodgea  v.  Wadding^ 
tan  (3) ;  Taylor  v.  Taylor  (4).] 

The  duty  of  the  trustees  was  to  ascertain  whether  or  not  their 
eeduis  que  trust  disclaimed.  If  they  had  disclaimed  before  the 
residue  was  distributed,  the  interest  of  the  testator  under  the  set- 
tlement might  have  been  sold;  and  then,  instead  of  being  now 
called  on  to  refund,  we  should  have  had  a  large  additional  sum 
paid  to  us. 

Mr.  Bagshawe,  Q.C.,  and  Mr.  Kekewich,  for  Mr.  and  Mrs.  BracheiP' 
hury  and  the  trustees  of  their  settlement,  cited  Orayburn  v.  Clarh' 

(1)  Law  Rep.  5  Eq.  99.  (8)  2  Vent.  360. 

(2)  1 H.  &  N.  210;  25  L.  J.(Ex.)321.  (4)  Law  Rep.  10  Eq.  477. 
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If.  B.      9tm  (1),  as  shewing  it  to  have  been  the  duty  of  the  executors  to 
1874       sell  the  testator's  interest  in  the  shares. 


Jebtis 

V.  Mr.  Everitt,  for  Mrs.  Jervis. 


WOLFEBSTAir. 


Mr.  SofUhgalef  in  reply : — 

It  is  incorrect  to  say  that  the  trustees  of  Mrs.  Brouffhtan*8  settle* 
ment  were  creditois  of  the  testator.  The  testator's  corenant  was 
to  bequeath  or  otherwise  provide ;  he  had  a  right  to  choose  either 
altematiye ;  he  chose  to  bequeath,  and  by  so  doing  satisfied  tho 
covenant :  In  re  BrookmavCs  Trud  (2) ;  and  the  covenantees  are  in 
no  better  or  worse  position  than  any  other  residuary  legatees^ 
That  being  so,  the  right  of  the  official  liquidator  as  against  them 
is  clear :  Dcmes  v.  NieoUon  (3) ;  and  the  Plaintiff  is  in  no-worse 
position  than  the  official  liquidator,  for  the  possibility  of  this 
liability  ripening  into  a  debt  was  too  remote  to  be  considered* 
Suppose  the  executors  had  refused  to  divide  the  residue  on  the 
ground  of  this  liability,  and  the  residuary  legatees  had  filed  a  bill 
to  compel  them  to  do  so,  is  it  possible  to  suppose  that  the  Court 
would  not  have  made  a  decree  against  them  with  costs  ?  Then, 
as  to  ascertaining  whether  or  not  the  cettiUs  que  trust  accepted 
the  benefits  intended  to  be  conferred  on  them  by  the  deed,  a 
remainderman  cannot  be  called  on  to  accept  or  disclaim  an  interest 
until  the  interest  comes  into  possession. 

Sib  G.  Jessel,  M.B : — 

This  case  is  one  which  is  by  no  means  common,  and  which,  I 
hope^  will  not  become  common.  It  is  a  case  where  the  executors 
of  a  will  now  claim  as  creditors  against  the  estate  which  they 
have  themselves  distributed ;  and  it  is  so  peculiar  that  it  ia  neces- 
sary to  state  it  shortly.  ^ 

By  a  deed  of  settlement  of  the  21st  of  August,  1866,  Mr. 
Swynfen  Jervis,  who  was  the  owner  of  625  fully  paid-up  shares  in 
the  Albert  Ineuranee  Company  (then  a  going  concern,  and  supposed 
to  be  not  only  solvent  but  wealthy),  made  a  settlement  of  the 
ahares,  which  were  then  supposed  to  be  of  great  value,  on  his  wife 

(1)  Law  Rep.  3  CK  606.  (2)  Law  Rep.  6  Gh.  182. 

(3)  2  De  G.  &  J.  693. 
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for  life,  with  remainder  to  his  children  and  grandchildren.  Mr.  H.  B. 
Swynfen  Jervis  made  his  will  on  the  same  day,  and  made  the  1874 
trustees  of  the  settlement  his  executors.  He  died  in  January,  1867|  jebvis 
and  the  will  was  duly  proved.  WoLfSwpABr. 

By  an  indenture  of  settlement  made  in.  his  lifetime,  on  the  — ^ 
Slst  of  March,  1856,  on  the  maniage  of  one  of  his  daughters,  now 
Mrs.  Braughtan,  Mr.  Swynfen  Jervis  had  covenanted  that  he  would 
bequeath  by  his  will,  or  otherwise  provide,  that  whatever  residue  of 
his  personal  estate  should  remain  at  his  decease  should  be  equally 
divided  between  Mrs.  Brauffhtcn,  Mrs.  BraeJeenburyy  and  Walter 
NeO  Jenfis.  By  another  indenture  of  the  22nd  of  April,  1867, 
which  was  a  settlement  of  Mrs.  Brachenbury^a  share,  her  one-third 
share  of  the  residue  which  she  took  under  Mr.  JerMs  will  was 
settled,  and  got  into  her  trustees.  The  executors  of  Mr.  Swynfen 
Jervis,  of  whom  the  Plaintiff  is  one,  advertised  for  creditors  in 
the  usual  way.  They  found  that  they  had  paid  all  their  debts, 
that  they  had  got  rid  of  all  their  liabilities  except  this,  that  there 
was  a  possible  liability  on  the  Albert  shares,  because,  though  it  was 
a  going  concern,  and  believed  to  be  solvent,  it  might  fail ;  this 
fedlnre  might  take  place  before  the  remaindermen.  ha4  become 
entitled  in  possession ;  they  would  thus  have  an  oppor.tunity  of  dis- 
claiming, and  this  would  throw  back  the  shares,  as  regards  bene- 
ficial interest  or  liability,  on  the  testator's  estate ;.  ai^d  in  that  way 
there  was  a  possible  liability  of  the  testator^s  estate  to  the  trustees  of 
that  settlement — a  remote, contingent, unexpected  liability;  audit 
is  not  contended  that  the  Plaintiff  was  not  aware  that  there  was  such 
a  possibility.  There  being  no  debt  unpaid,  and  no  present  lia- 
bility, the  executors  divided  the  residue,  which  then  amounted  to 
£2649  128. 6(1.,  in  shares ;  they  paid  one  share  of  £883  4s.  2d.  to  the 
trustees  of  Mrs.  Braughtan*8  settlement,  and  another  share  of  equal 
amount  to  the  trustees  of  Mrs.  Bradcanbt^^e  settlement.  Unfor- 
tunately, the  payments  having  been  mad^,  the  Inswranee  Company 
tsUed,  and  was  wound  up,,  and  eventually  the  costs  of  the 
liquidation  turned  out  to  be  exceedingly  heavy,  and  very  large 
calls,  amounting  to  £6875,  were. made  upon  these  trustees  and 
executors.  Of  course,  as  trustees  of  the  settlement  and  holders 
of  the  shares,  they  were  legally  liable  to  pay  this  large  sum  of 
money. 
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H.  R.  The  eeshiis  que  trust  under  the  settlement,  with  the  exception  of 

1874       the  widow  (who  had  received  some  dividends,  and  was  unable  to 

J^YTB      disclaim),  natnrallj  disclaimed,  and  the  result,  therefore,  was,  that 

w  LFEBSTAN  ^^^®'  ^^^  ^*^  thoro  was  a  resulting  trust  for  the  testator's  estate. 

-^—       Mrs.  Jervis  has  paid,  or  is  willing  to  pay,  a  sufficient  contribution ; 

but  the  result  is  that  the  testator's  estate  is  liable  for  several 

thousands  of  pounds,  and  liable  to  indenoinifj  these  truistees.    I 

take  it  to  be  a  general  rule  that  where  persons  accept  a  trust  at 

the  request  of  another,  and  that  other  is  a  cestui  que  trust,  he  is 

personally  liable  to  indemnify  the  trustees  for  any  loss  accruing  in 

the  due  execution  of  the  trust ;  and  under  that  doctrine  I  shall  hold 

that  the  estate  of  the  testator  became  liable  to  indemnify  the 

trustees  against  the  payment  of  this  large  sum  of  money. 

That  being  so,  the  next  question  is.  How  are  they  to  be  recouped, 
if  they  are  entitled  to  be  recouped  at  all  ?  The  only  sums  remain- 
ing to  recoup  them  are  these  two  sums  of  £883  4b.  2d.  paid  to  the 
trustees  of  the  respective  settlements.  These  sums  were  originally 
undoubtedly  part  of  the  testator's  estate,  and  part  of  the  estate 
which  was  liable  to  recoup  them,  and  the  question  which  I  have 
now  to  try  is,  whether  what  has  happened  has  entitled  these 
Defendants  to  retain  these  moneys,  and  to  leave  the  trustees  to 
bear  the  loss  personally. 

Now,  first  of  all,  as  regards  Mrs.  Brauffhtan  and  those  ^Iftimmg 
under  her  settlement,  it  is  said  that  they  are  not  in  possession  as 
legatees  at  all ;  that  it  is  not  a  case  in  which  an  attempt  is  made  by 
a  creditor  to  make  a  residuary  legatee  refund,  but  that  it  is  the  case 
of  one  creditor  attempting  to  make  another  creditor  refund.  The 
first  question  which  I  have  to  examine  is,  whether  that  is  a  true 
state  of  the  case  as  regards  the  law ;  and  I  do  not  think  that 
it  is.  The  covenant  by  Mr.  Sun/nfen  Jertns  was  simply  that  he 
would  bequeath  by  will,  or  otherwise  provide,  that  this  share  of 
residue  should  come  to  Mrs.  Brouffhtan.  He  did  bequeath  it  by 
will,  and  he  therefore  fulfilled  his  covenant  The  effect  of  the 
bequest  by  the  will  was  to  make  the  lady  a  residuary  legatee,  and 
nothing  else,  and,  consequently,  when  the  trustees  of  her  settle- 
ment received  it  they  were  simply  in  the  position  of  a  residaary 
legatee  receiving  a  share  of  the  residue ;  and  if,  as  residuary  legatee, 
Mrs.  Brouffkton  was  liable  to  refand,  the  liability,  in  my  opinion. 
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rexnams.     That  makes  the  case  of  Hi&  Brouffhion  identical  with       H.  B, 
that  of  Mrs.  Braekenbury.  1874 

The  next  question  is.  Are  they  liable  to  refund  at  all  ?  I  take  it      jebyu 
that  no  proposition  is  better  settled  than  that  residuary  legatees  woLnamisr. 

are  liable  to  refund  at  the  suit  of  an  unpaid  creditor,  and  I  have       

already  held  that  the  Plaintiff  and  his  co-trustee  are  unpaid 
creditors. 

The  only  proposition  that  remains  to  be  examined  is  this :  It  is 
said  that,  in  addition  to  being  creditors,  the  Plaintiff  and  his  co- 
trustee were  also  the  executors  of  the  debtor,  and  that,  though 
creditors  can  obtain  an  order  to  refund  against  residuary  legatees, 
executors  cannot,  if  the  executors  have  paid  orer  the  assets  with 
notice  of  the  debt.  Now  that  is  undoubtedly  good  law,  but  it  does 
not  by  any  means  follow  that  the  creditor,  as  such,  has  lost  his 
right  to  recover,  because  he  could  not  recover  in  another  character, 
assaming  always  that  he  could  not  recover  in  that  character.  It 
may  be  quite  true  that  if  the  suit  was  brought  in  the  character  of  ^ 
executor  only,  it  would  be  barred ;  for  that  reason  I  will  examine 
in  a  moment  whether  it  is  so  barred ;  but  still  I  do  not  think  that  it 
is  at  all  conclusive,  on  the  question  as  to  the  creditor's  right  to  re* 
cover,  to  say  that  he  has  done  something  which  would  debar  him 
in  another  character  from  recovering,  he  not  suing  in  that  other 
character. 

But,  is  it  true  that  the  executor  would  be  barred  in  a  case  like 
this  ?  I  cannot  find  any  authority.  I  have  looked  through  many 
cases,  and  I  have  asked  for  the  assistance  of  the  Bar,  and  I  cannot 
find  the  rule  stated  in  wider  terms  than  these,  that  he  cannot 
recover  from  a  legatee  a  payment  made  with  notice  of  a  debt.  Now 
he  certainly  had  not  notice  of  a  debt,  for  the  debt  did  not  exist. 
The  utmost  notice  that  he  had  was  notice  of  a  possible  liability — ^a 
remote,  unlikely  liability,  but  a  possible  one ;  and  the  question 
therefore  remains,  whether  the  notice  of  a  possible  remote  con- 
tingent UabUity  of  this  kind  prevents  the  executor  recovering 
back  the  assets,  if  he  had  paid  them  away,  when  that  which  was 
formerly  this  possible  remote  liability  becomes  a  debt  ?  I  am  not 
willing  to  stretch  the  rule  beyond  what  its  terms  require,  because 
it  appears  to  me  that  great  inconvenience  would  arise  from  so 
straining  or  stretching  the  rule.    If  it  were  true  that  an  executor 
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I  Id.  Bi      was  disabled  from  recoyering  merely  because  he  had  notice  of  such 

1874        a  possible  liability,  the  result  would  be  to  throw  the  great  bulk  of 

Jmbvtb      the  estates  of  testators  who  had  any  property  into  this  Court — a 

WQLVKB8TAK  ^"^^^  cortainly  not  desirable,  because  it  would  then  be  sufficient 

-■ —        for  an  executor  to  aUege  as  an  excuse  for  not  paying  any  of  the 

legatees,  that  at  some  remote  period  his  testator  had  been  a  lessee 

of  property,  though  the  property  might  be  of  the  greatest  possible 

yalue,  though  it  had  been  assigned  many  years  before,  and  there  was 

a  good  covenant  of  indemnity  by  a  solvent  purchaser.    That  is  a 

very  cotnmon  case,  indeed.    But  not  only  would  it  be  a  sufficient 

ground  for  refusing  to  pay  a  legatee,  it  would  be  a  sufficient  ground 

for  [refusing  to  pay  anybody  anything.    The  mere  fact  that  the 

executor  had  heard  (for  that  is  notice)  that  the  testator  had 

formerly  been  a  lessee,  would  give  him  any  delay  he  might  wish, 

because  he  might  say  that  he  was  prosecuting  inquiries  as  to 

whether  the  testator  had  ever  been  a  lessee  of  any  leasehold  pro- 

*  perty  whatever  of  which  he  was  formerly  possessed. 

Tlus  shews  the  extreme  inconvenience  of  notice  of  such  a  kind 
of  remote  contingent  liability  being  held  sufficient  to  make  the 
executor  'guilty  of  negligence  (for  that  is  what  it  must  come  to)  in 
distributing  the  assets — guilty  of  wilful  negligence,  such  as  to 
deprive  him  of  any  remedy  if  he  were  afterwards  made  personally 
liable  at  the  suit  of  the  person  entitled  to  enforce  that  liability.  I 
think  the  mere  statement  of  such  a  result  shews  how  dangerous  it 
wQuld  be  to  extend  the  doctrine  to  that  length,  and  I  am  not  pre- 
pared so  to  extend  it ;  on  the  contrary,  I  would  rather  encourage 
executors  to  distribute  the  assets  as  soon  as  possible,  instead  of 
making  them  liable  to  such  a  responsibility  if  they  did  not  take 
such  superfluous  and  unusual  precautions.  I  think,  therefore,  that 
it  would  not  have  been  sufficient  to  prevent  the  Flainti£^  even  as 
executor,  from  recovering  this  amount  ii'  he  had  been  compelled  by 
a  third  person  to  pay  it.  That  being  so,  I  am  of  opinion  that  the 
Plaintiff  is  entiUed  to  recover. 

There  now  remains  the  question^  What  is  he  entitied  to  recover  ? 
I  take  it  that  he  is  entitled  to  recover  what  he  has  paid.  It  was 
put  to  me  that  that  would  involve  some  hardship ;  but,  on  the  other 
hand,  everybody  taking  a  residue  must  know  that  he  takes  it 
subject  to  the  testator's  liabilities,  and  takes  the  risk  of  its  after- 
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waids  taming  out  that  there  are  nndiscovered  liabilities.  That  has       M.  B. 
always  been  the  law,  and  I  think  there  is  no  nnnsnal  hardship  in       i874 
tbat.    On  the  othmr  hand,  it  has  been  thonght  to  be  a  hardship      j^^g 
that  a  man  may  not  spend  the  income  of  what  he  has  been  paid,  _    *' 
and  the  doctrine  is  now  established,  that  if  an  executor  recovers       — 
boek  assets  he  cannot  recoyer  any  of  the  income,  but  he  must  take 
only  the  capital     Following  that  doctrine,  I  shall  direct  the 
tmsteeB  of  Mrs.  BracTcenbwnfs  settlement  to  pay  £883  4s.  2d.  into 
Ckmrt,  and  the  trustees  of  Mrs.  Broughtan's  settlement  to  pay  the 
like  sum  into  Court  by  a  day  to  be  fixed  for  that  purpose. 

Then  as  to  the  costs,  I  cannot  help  seeing  that  this  is  a  case  of 
yery  great  hardship  on  all  sides.  I  do  not  at  all  blame  the  trustees 
of  these  settlements  for  bringing  this  case  into  Court  Points  of 
law  of  great  nicety,  and  by  no  means  fiiee  firom  difficulty,  have  been 
discussed,  and  I  think  that  they  were  not  wrong  in  not  making  the 
payments  without  the  case  being  decided ;  and  so  fiu*,  therefore, 
from  mulcting  them  in  costs,  I  think  they  must  have  their  costs. 
Therefore,  when  the  sums  are  brought  into  Court,  I  think  that  the 
costs  of  all  parties,  as  between  solicitor  and  client,  should  be  paid  out 
i3i  the  fond,  and  that  the  residue  should  be  paid  to  the  Plaintiff 
and  his  oo-trustee,  Mr.  PhUip  Odavius  Jerm. 

Solicitors :  Messrs.  Stokes^  Satmders,  d  Stokes ;  Messrs.  Tucker 
db  Lake;  Messrs.  Few  &  Co. ;  Mr.  J.  E.  Johnson. 
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V..0.  M.  HAYMAN  V.  GOVEENORS  OF  RUGBY  SCHOOL. 

•     1^  [1874    H.    42.] 

Mcoiik  13. 14. 

16, 17, 18, 19,     PMic  SchooU  Act,  1868  (31  &  32  Vict,  c  llSy-Goveming  Body-^Fower  to 

21.  dismiss  Head  Master — Demurrer, 

The  Plaintiff,  who  was  appointed  head  master  of  Bughy  School  in  Novem- 
ber, 1869,  by  the  old  trastees  of  the  school — ^the  existlDg  governing  body — 
and  was  dismissed  lay  the  new  governing  body,  appointed  under  the  JPublie 
Schools  Act,  1868,  in  December,  1873,  filed  his  bill  against  the  goveming 
body,  alleging  that  his  dismissal  was  due  to  the  influence  of  certain  members 
of  the  goveming  body  who,  prior  to  their  election,  had  shewn  hostility  to  the 
Plaintiff's  appointment,  and  had  formed  a  scheme  to  procure  its  annulment ; 
and  praying  that  the  resolution  of  dismissal  might  be  declared  invalid : — 

Edd,  upon  demurrer,  that  the  Court  was  not  justified  in  interfering : 

Hdd,  also,  that  although  the  Plaintiff  was  appointed  by  the  old  trustees 
in  1869,  the  new  goveming  body  were  not  bound  by  the  rules  and  regiUa* 
tions  in  force  previously  to  their  appointment,  but  had  a  power  of  dismissal 
unfettered  by  those  restrictions. 

Demurrer  allowed. 

X  HIS  suit  was  instituted  by  the  Bey.  Dr.  Henry  Hayman,  the 
head  master  of  Rugby  Sehocl,  against  the  goyeming  body  of  that 
school^  and  against  the  Bishop  of  Exeter^  to  restrain  the  Defen- 
dants from  removing  or  dismissing  the  Plaintiff  from  his  office  of 
head  master,  and  from  electing  any  person  to  succeed  him  in  that 
office,  and  from  instituting  any  action  at  law,  or  other  proceedings, 
for  ejecting  the  Plaintiff  from  the  school-house  occupied  by  him 
bv  virtue  of  his  office. 

The  case  came  on  upon  demurrer  to  the  bill  for  want  of  equity. 

The  bill  stated  that  the  Plaintiff  was  appointed  head  master  of 
Biiffby  School  on  the  20th  of  November,  1869,  to  succeed  the 
Defendant,  the  Bishop  of  Exeter,  then  Dr.  Temple,  who  resigned 
the  office  upon  his  elevation  to  the  episcopal  bench.  Both  the 
Plaintiff  and  Dr.  Temple  received  their  appointments  from  the 
trustees  constituted  under  an  Act  of  Parliament  passed  in  the  1 7th 
year  of  Greo.  3  (c.  71),  by  which  Act  the  school-house,  almshouses, 
lands,  and  property  then  belonging  to  the  said  school  and  charity, 
were  vested  in  the  trustees  upon  the  trusts  therein  mentioned,  and 
the  Act  conferred  on  the  trustees  the  power  to  sell  and  grant 
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leases  of  portions  of  the  trost  property,  and  contained  directions     y.-o  M. 

as  to  the  application  of  the  money  to  arise  &om  such  sale,  and        i874 

the  rents  and  profits  of  the  unsold  portion  of  the  property ;  and  it     h^ymah 

was  enacted  that  the  trustees  should  be  called  ''  The  Trustees  ^      ^* 

GovxsNOBB  or 

of  the  Biiffhy  Charity,  founded  by  Lawrmoe  Sheriffs  of  London,      Bugby 

^  n  School. 

Grocer.  

The  schedule  to  the  Act  contained  certain  rules  for  the  govern- 
ment  of  the  school,  and,  amongst  others,  the  following : — 

That  all  the  masters  of  the  grammar  school  who  shall  succeed 
the  present  master,  shall  be  chosen  within  three  calendar  months 
next  after  any  vacancy  shall  happen,  by  the  trustees,  or  the  major 
part  of  them,  present  at  a  meeting  to  be  held  for  that  purpose,  and 
be  removable  at  the  will  and  pleasure  of  the  trustees,  or  a  major 
part  of  them,  present  at  their  meeting  on  the  first  Tuesday  in  the 
month  of  August.  By  a  subsequent  Act  of  54  Geo.  3,  c.  131,  the 
annual  day  for  the  meeting  of  the  trustees  was  altered  from  the 
fiist  Tuesday  in  August  to  the  third  Tuesday  in  July. 

By  the  Publie  8<Aooh  Ad,  1868  (31  &  22  Vict.  c.  118),  which 
applied,  amongst  others,  to  Bugby  School,  it  was  enacted  that ''  ex- 
isting governing  body"  should,  in  the  case  of  Bugby,  mean  ^*  the 
trustees,"  and  power  was  given  to  the  then  existing  governing  body 
of  each  of  the  schools  to  which  the  Act  applied  to  make,  within 
a  certain  time,  a  statute  for  establishing  the  constitution  of  the 
governing  body  in  each  school  as  might  be  deemed  expedient,  in 
default  of  which  the  powers  of  making  statutes  were  to  pass  to 
special  commissioners  mentioned  in  the  Act.  No  statute  was  in 
&ct  made  for  establishing  the  new  governing  body  until  May,  1871, 
when  a  statute  was  made  for  that  purpose  by  the  special  commis- 
sioners mentioned  in  the  PuUio  Sehooh  Act,  1868. 

In  November,  1869,  Dr.  Temple,  then  head  master  of  Bugby, 
sent  in  his  resignation,  to  take  efi*ect  from  Christmas,  1869. 

The  Plaintiff  was  then  head  master  of  Sradfield  College,  to 
which  he  had  been  appointed  in  1868.  Upon  Dr.  T&inple^s  resig- 
nation, the  trustees  advertised  for  candidates,  and  the  Plaintiff, 
among  others,  sent  in  his  application,  accompanied  by  testimonials 
which,  with  the  exception  of  one  from  the  late  Professor  Corniing- 
ton,  which  was  not  dated,  and  one  from  Dr.  Hclden,  head  master 
of  Ipewieh  SeJwci,  which  was  dated  September  11,  without  specify- 
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•     i^  [1874    H.    42.] 

March,  13, 14, 

16, 17, 18, 19,     PMk  SchooU  Act,  1868  (31  dt  32  Vict.  c.  Iisy-Goveming  Body-^Fower  to 

21.  dismiss  Head  M<uter — Demurrer, 

The  Plaintiff,  who  was  appointed  head  master  of  Bughy  School  in  Novem- 
ber, 1869,  by  the  old  trastees  of  the  school — ^the  existing  governing  body — 
and  was  dismissed  by  the  new  governing  body,  appointed  under  the  FtMic 
Schools  Act,  1868,  in  December,  1873,  filed  his  bill  against  the  governing 
body,  alleging  that  his  dismissal  was  due  to  the  inflnenoe  of  certain  members 
of  the  governing  body  who,  prior  to  their  election,  had  shewn  hostility  to  the 
Plaintiff's  appointment,  and  had  formed  a  scheme  to  procure  its  annulment ; 
and  praying  that  the  resolution  of  dismissal  might  be  declared  invalid : — 

Eeldf  upon  demurrer,  that  the  Court  was  not  justified  in  interfering : 

Eeld^  also,  that  although  the  Plaintiff  was  appointed  by  the  old  trustees 
in  1869,  the  new  governing  body  were  not  bound  by  the  rules  and  regular 
tions  in  force  previously  to  their  appointment,  but  had  a  power  of  dismissal 
unfettered  by  those  restrictions. 

Demurrer  allowed. 

X  HIS  suit  was  instituted  by  the  Bey.  Dr.  Henry  Haytnan,  the 
head  master  of  Bughy  School,  against  the  governing  body  of  that 
school,  and  against  the  Bishop  of  Exeter^  to  restrain  the  Defen- 
dants from  removing  or  dismissing  the  Plaintiff  from  his  ofSce  of 
head  master,  and  from  electing  any  person  to  succeed  him  in  that 
ofiScOi  and  from  instituting  any  action  at  law,  or  other  proceedings, 
for  ejecting  the  Plaintiff  from  the  school-house  occupied  by  him 
bv  virtue  of  his  office. 

The  case  came  on  upon  demurrer  to  the  bill  for  want  of  equity. 

The  bill  stated  that  the  Plaintiff  was  appointed  head  master  of 
Rugby  School  on  the  20th  of  November,  1869,  to  succeed  the 
Defendant,  the  Bishop  of  Exeter,  then  Dr.  Temple,  who  resigned 
the  office  upon  his  elevation  to  the  episcopal  bench.  Both  the 
Plaintiff  and  Dr.  Temple  received  their  appointments  from  the 
trustees  constituted  under  an  Act  of  Parliament  passed  in  the  17th 
year  of  Greo.  3  (c.  71),  by  which  Act  the  school-house,  almshouses, 
lands,  and  property  then  belonging  to  the  said  school  and  charity, 
were  vested  in  the  trustees  upon  the  trusts  therein  mentioned,  and 
the  Act  conferred  on  the  trustees  the  power  to  sell  and  grant 
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leases  of  portions  of  the  trust  property^  and  contained  directions     y.-o  M. 
as  to  the  application  of  the  money  to  arise  &om  such  sale,  and        iS74 
the  rents  and  profits  of  the  unsold  portion  of  the  property ;  and  it     h^ymah 
was  enacted  that  the  trustees  should  be  called  "  The  Trustees  ^      ^' 

GOVXSNOR8  OT 

of  the  Bugby  Charity,  founded  by  Lawrence  Sheriff,  of  London,      Bugby 

/^  9»  School. 

Grocer.  

The  schedule  to  the  Act  contained  certain  rules  for  the  govern- 
ment of  the  school,  and,  amongst  others,  the  following : — 

That  all  the  masters  of  the  grammar  school  who  shall  succeed 
the  present  master,  shall  be  chosen  within  three  calendar  months 
next  after  any  yacancy  shall  happen,  by  the  trustees,  or  the  major 
part  of  them,  present  at  a  meeting  to  be  held  for  that  purpose,  and 
be  removable  at  the  will  and  pleasure  of  the  trustees,  or  a  major 
part  of  them,  present  at  their  meeting  on  the  first  Tuesday  in  the 
month  of  August.  By  a  subsequent  Act  of  54  Geo.  3,  c.  131,  the 
annual  day  for  the  meeting  of  the  trustees  was  altered  from  the 
first  Tuesday  in  August  to  the  third  Tuesday  in  July. 

By  the  Publie  Schools  M,  1868  (31  &  22  Vict.  c.  118),  which 
applied,  amongst  others,  to  Ruffhy  School,  it  was  enacted  that ''  ex- 
isting governing  body  "  should,  in  the  case  of  Bugby,  mean  *'  the 
trustees,"  and  power  was  given  to  the  then  existing  governing  body 
of  each  of  the  schools  to  which  the  Act  applied  to  make,  within 
a  certain  time,  a  statute  for  establishing  the  constitution  of  the 
governing  body  in  each  school  as  might  be  deemed  expedient,  in 
default  of  which  the  powers  of  making  statutes  were  to  pass  to 
special  commissioners  mentioned  in  the  Act.  No  statute  was  in 
fact  made  for  establishing  the  new  governing  body  until  May,  1871, 
when  a  statute  was  made  for  that  purpose  by  the  special  commis- 
aioiieis  mentioned  in  the  Puilio  Schools  Act,  1868. 

In  November,  1869,  Dr.  Temjile,  then  head  master  of  Bugby, 
sent  in  his  resignation,  to  take  efiect  from  Christmas,  1869. 

The  Plaintiff  was  then  head  master  of  Bradjield  College,  to 
which  he  had  been  appointed  in  1868.  Upon  Dr.  Templets  resig- 
nation, the  trustees  advertised  for  candidates,  and  the  Plaintiff, 
among  others,  sent  in  his  application,  accompanied  by  testimonials 
which,  with  the  exception  of  one  from  the  late  Professor  Corming- 
tan,  which  was  not  dated,  and  one  from  Dr.  Holden,  head  master 
of  Ipswich  Selhocl,  which  was  dated  September  11,  without  specify- 
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V.-o.  M.     ing  the  year,  all  bore  the  actual  date  on  which  they  were  given  to 

1874        the  Plaintiff. 
Ha«an         The  bill  then  stated  as  follows : — 

mm 

GovKBNOBs  or     ^  There  were  several  other  candidates  for  the  office  besides  the 
f  Sot<^l.     Pl&intiffy  and  they  also  sent  in  testimonials  to  the  tmstees,  and 
"""*       the  trostees,  after  considering  all  the  testimonials  and  claims  of 
the  candidates,  came  to  the  conclusion  that  the  Plaintiff  was  the 
fittest  person  to  be  head  master  of  the  school,  and  appointed 
him  accordingly.    Among  the'rival  candidates  were  some  who  had 
been  educated  at  or  were  otherwise  connected  with  Btiffhtf,  and 
whose  claims  were  favoured  by  Dr.  Temple  and  by  the  assistant 
masters  then  working  under  him  at  Bugly^  and  by  ,Dr.  Bradley , 
who  had  himself  formerly  been  an  assistant  master  at  the  school, 
but  was  then  head  master  of  Marlbortmffh  College;  and  it  appears, 
from  the  circumstances  hereinafter  stated,  to  have  been  the  opinion 
of  Dr.  Temple,  Dr.  Bradley,  and  the  assistant  masters,  that  the 
trustees  were  bound  to  select  from  among  the  candidates  some 
candidate  who  had  been  educated  at  or  was  otherwise  connected 
with  Bugby  Sehool,  or,  at  all  events,  some  candidate  other  than  the 
Plaintiff.    The  Plaintiff  was  not  educated  at,  and  had  no  connec- 
tion with,\Btf^^  ScJiocl,  and  Dr.  Temple,  Dr.  Bradley^  and  the 
assistant  masters  were  accordingly  much  piqued  and  annoyed  at 
the  choice  which  the  trustees  had  made,  and  being  much  pre- 
judiced against  the  Plaintiff  on  religious  and  political  or  other 
grounds,  they  deliberately  formed  a  scheme  and  design  of  procuring 
by  every  means  in  their  power  the  annulment  of  the  said  appoint- 
ment, or  otherwise  of  so  harassing  and  thwarting  the  Plaintiff  in 
relation  to  the  school  and  to  themselves,  and  so  disparaging  him  in 
the  eyes  of  the  public  as  to  make  his  position  as  head  master  in- 
tolerable, and  so,  if  possible,  compel  him  to  iresign.    A  part  of 
such  scheme  and  design  was  to  procure^  if  possible,  some  resolu- 
tion or  resolutions  of  the  governing  body  censuring  or  reflecting 
on  the  conduct  of  the  Plaintiff  and  by  publishing  the  same  in  the 
public  newspapers  to  prejudice  the  parents  of  pupils  and  intending 
pupils,  and  the  boys  themselves,  and  the  public  generally,  against 
the  Plaintiff,  so  as  to  make  it  difficulty  if  not  impossible,  for  him 
to  Tnaiutain  the  numbers  and  discipline  of  the  school.    Imme- 
diately upon  the  Plaintiff's  appointment.  Dr.  Temple,^  Dr.  Bradley, 
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and  the  said  assistant  masters  proceeded  to  execute  the  said  de-     y.^  h. 
sign,  and  from  that  time  to  the  present  have  not  ceased  in  their        is74 
endeayoniB  to  carry  the  same  into  effect ;  and,  in  fact^  the  acts  and     hatxIv 
proceedings  hereinafter  mentioned  on  the  part  of  Dr.  Temple  and  ^      ^- 
Dr.  Bradley,  and  of  the  goyeroing  body  after  they  became  mem-      Buobt 
bers  thereof,  so  far  as  such  acts  and  proceedings  were  hostile  to  the 
Plftintiff,  were  done,  or  procured  to  be  done,  in  furtherance  of  the 
same  settled  plan  and  design — yiz.,  either  to  procure  the  digmiagftl 
of  the  Plaintiff,  or  to  force  him  to  resign  the  head  mastership." 

There  were  twenty-one  assistant  masters  under  Dr.  Temple,  all 
of  whom,  with  the  exception  of  Mr.  Burrows,  a  priyate  friend  of 
the  Plaintiff,  were  unanimous  in  support  of  Dr.  Temple  and  Dr. 
Bradleif,  and  in  opposition  to  the  Plainti£    Of  the  assistant 
masters,  seyen  besides  Mr.  Burrows,  and  including  Mr.  8coU,  were 
foundation  fellows,  the  others  receiyed  and  held  their  offices  from 
the  head  master.  The  head  master  and  six  of  the  assistant  masters 
were  also  house  masters,  and  most  of  the  house  masters  were  also 
house  tutors.    In  the  head  master's  house  there  were  at  the  date 
of  the  Plaintiff's  election  two  house  tutors,  yiz.,  Mr.  Scott  and 
Mr.  Robertson,  who  had  not  houses  of  their  own,  but  filled  the 
positions  of  house  tutors  in  the  school  house.    The  bill  then  stated 
the  nature  of  the  duties  of  house  tutors,  which  necessarily  placed 
them  in  confidential  relation  both  with  the  boys  and  their  parents, 
and  set  out  a  copy  of  the  resolution  of  the  trustees  appointing  the 
Plaintiff  which  was  passed  at  a  meeting  of  the  trustees  at  which 
Lord  Charles  Percy,  Lord  Leigh,  Sir  0.  B.  Adderley,  Mr.  Newde- 
gaie,  Mr.  Davenport,  the  Bey.  Mr.  Edtbech,  and  Colonel  North  were 
present.     Within  ten  days  after  his  appointment  the  Plaintiff 
receiyed  a  letter  of  remonstrance,  signed  by  the  twenty  assistant 
masters  aboye  referred  to.    This  letter  was^brought  to  the  Plain- 
tiff by  Mr.  Potts,  one  of  the  number,  who,  in  conyersation,  said, 
'^  You  come  among  us  as  a  High  Churchman  and  a  Conseryatiye." 
The  Plaintiff  inquired  his  authority  for  that  statement,  and  was 
answered,  ^  The  newspapers,"  the  speaker  adding  that  the  tradi- 
tions of  Eugby  were  distinctly  LiberaL    The  letter  was  to  the 
following  effect : — 
It  stated  that  they  felt  grief  and  anxiety  at  some  of  the  facts 

oQimected  with  the  Plaintiff's  election  as  head  master ;  that  his 
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y.-0.  M.     candidature  had  violated  some  of  the  most  cherished  traditions  of 
1874        the  place ;  that  he  had  not  received  testimonials  from  those  who 

Hatkast  ^^  ^^^  lovers  of  the  school  away  from  Bugiby  ;  that  all  previous 
G  *'  Bs  OF  ^®*^  naasters  had  been  helped  by  the  recommendations  of  men 
BuGBT  n^ho  had  known  and  loved  the  school,  and  had  thus  been  snr- 
-i.  rounded  by  an  atmosphere  of  affection  and  confidence ;  that  there 
was  an  absence  of  testimony  in  the  Plaintiff's  favour  from  his 
own  former  pupils  and  masters,  and  that  any  one  who  was  content 
to  dispense  with  such  recommendation  took  a  lower  view  than  his 
predecessors  had  done  of  what  was  due  to  the  character  of  the 
school.  They  complained  bitterly  of  the  Plaintiff  having  used 
testimonials  which  had  been  given  for  other  schools  dissimilar  in 
character  without  fresh  permission  of  the  writers,  and  that  they  did 
not  express  the  Plaintiff's  fitness  to  be  head  master  of  Bugby;  and 
that  some  of  the  writers  who  had  been  applied  to  had  expressed  a 
feeh'ng  quite  the  reverse  of  gratification  at  the  result  of  their  em- 
ployment. That  every  previous  head  master  had  been  loudly 
and  heaftily  recommended  by  his  troop  of  friends ;  and  that  the 
position  of  the  school  had  already  been  imperilled  by  his  departure 
from  established  customs. 

To  this  letter  the  Plaintiff  returned  no  answer ;  but,  being  at 
Bugby  for  three  days  in  the  month  of  December  following,  he 
addressed  the  assistant  masters  orally,  and  expressed  a  hope  that 
after  what  he  had  said  he  and  they  might  all  work  together  for 
the  good  of  the  school,  adding :  '^  If  any  one  feels  that  he  cannot 
work  cordially  with  me,  I  hope  he  will  let  me  know  in  time,  that 
the  interests  of  the  school  may  not  suffer." 

During  such  stay  of  the  Plaintiff  at  Bughy  he  was  the  guest  of 
Dr.  TempUf  for  the  purpose  of  deriving  information  concerning  his 
Juture  duties.  In  the  course  of  conversation  Dr.  Temple  told  the 
Plaintiff  that  he  thought  the  assistant  masters  were  justified  in  the 
course  which  they  had  taken,  and  that  he  had  formed  the  opinion 
that  the  Plaintiff  was  not  qualified  for  the  post  of  head  master,  and 
,that  he  intended  to  communicate  that  opinion  to  the  trustees. 

The  bill  then  set  out  a  letter  addressed  by  Dr.  Tem;pie  to  the 
trustees  of  Biigly  School^  in  which  he  stated  his  approval  of  the 
course  taken  by  the  assistant  mjsusters,  and  said  that  after  seeing 
the  Plaintiff  for  three  days  he  had  formed  an  opinion  that  he  was 
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^jiiite  incompeteBt  to  perform  some  of  the  most  important  duties    Y.-C.  M. 
of  the  place.    It  was  true  that  he  had  taken  a  double  second  class       1874 
at  Oxford^  and  his  friends  spoke  of  him  as  possessing  considerable     hatuait 
ability.    He,  no  doubt,  had  the  ability  implied  in  a  clear  percep-  govbbnobs  op 
tion  of  his  own  purposes,  much  power  of  expression,  and  extraordi-      ?^^^ 
nary  strength  of   will;  but  in  that  true  insight  into  character        — 
which  alone  would  enable  a  man  to  deal  justly  with  the  older  boys, 
or  to  goYem  able  and  high*minded  men,  he  was  absolutely  defi- 
cient   The  writer  laid  much  stress  upon  the  fact  that  the  Plaintiff 
had  used  testimonials  for  his  candidature  which  had  been  given 
him  for  other  schools,  and  called  upon  the  trustees  to  require 
I>r.  Eayman  to  account  for  the  use  he  had  made  of  such  testi- 
monials. 

The  twenty  masters  who  had  previously  addressed  Dr.  Sayman 
then  forwarded  a  memorial  to  the  trustees  complaining  of  the 
Plaintiff's  use  of  the  before-mentioned  testimonials,  and  Dr. 
Bradley f  who  had  formerly  been  an  assistant  master  ^XBugby^  sent 
letters  to  the  trustees  contaim'ng  similar  complaints  to  those  set 
ont  in  the  memorial  of  the  masters,  and  complaining  in  particular 
of  the  use  of  a  testimonial  written  by  himself  in  1866. 

Immediately  afterwards,  and  on  the  day  before  the  meeting  of 
the  trustees  to  consider  the  propriety  of  Dr.  Haymans  conduct,  the 
said  Dr.  Bradley  addressed  a  letter  to  the  TVmes,  which  was  pub- 
lished on  the  20th  of  December,  1869,  referring  to  the  course  he 
had  taken  in  regard  to  this  testimonial. 

Whilst  the  said  letters  and  testimonials  were  still  under  con- 
aideration  the  assistant  masters  applied  to  the  trustees  to  hear  Dr. 
Temple  orally  on  their  behalf,  and  Dr.  Temple  expressed  his  wil- 
lingness to  be  heard  as  the  spokesman  of  the  assistant  masters. 
The  trustees,  however,  declined  to  accede  to  this  request,  and 
having  held  a  meeting  on  the  20th  of  December,  1869,  they 
adopted  the  following  resolution: — ''The  trustees  having  fully 
considered  the  matter  referred  to  them  by  Dr.  Temple  and  the 
assistant  masters  of  Bugby,  Mr.  HaymarCe  reply,  and  other  letters 
subsequently  received  from  those  who  had  given  testimonials  of  a 
former  date,  to  Mr.  Eayman,  are  unanimously  agreed  that  Mr. 
Mayman  has  acted  with  perfect  good  faith  in  the  use  made  by  him 
of  the  testimonials  laid  before  the  trustees.     Ordered,  that  a  copy 

Vou  XVIII.  D  2 
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V.-C.  M.     of  the  above  minnte  be  forwarded  to  Dr.  Temple  and  to  the  assist* 

1874        ant  masters." 

Hatm AN         The  attitude  of  the  asristant  masters,  and  especially  of  the  two 

GovmroRs  or  l^^^^e  tutors,  Mr.  8cott  and  Mr.  Jtobertsotiy  continuing  to  be  hostile 

Rugby      to  the  Plaintiff,  he,  on  the  10th  of  November,  1870,  addressed  a 

— ^  '     letter  to  the  trustees,  setting  forth  the  difficulties  he  was  under  in 

haviug  to  contend  with  the  opposition  of  these  gentlemen,  and 

stating  that  he  proposed  to  change  the  two  house  masters  for  two 

more  sympathetic  colleagues,  and  to  give  them  notice  that  he 

should  not  require  their  services  after  three  months.    The  course 

proposed  by  Dr.  Hayman  Was  fully  approved  of  by  the  trustees,  and 

the  two  masters  received  their  dismissal;  but  inasmuch  as  Mr. 

Scott  was  one  of  the  foundation  masters,  it  was  necessary  that  his 

dismissal  should  be  effected  by  the  trustees  themselves. 

On  the  25th  of  March,  1871,  the  trustees  passed  a  resolution 
dismissing  Mr.  Seatt  from  his  mastership.  But  such  resolution  was 
reconsidered  at  a  subsequent  meeting  held  on  the  30th  of  March, 
and  rescinded  on  the  ground  that  they  could  only  pass  a  resolution 
of  dismissal  at  their  annual  meeting  in  July. 

The  statute  constituting  the  new  governing  body  of  Buffby 
School  was  approved  by  Her  Majesty  in  Council  in  August^  1871, 
and  in  December,  1871  the  new  governing  body  was  fully  ccmsti- 
tuted.  The  Defendants — The  Bishop  of  Worcester  (chairman).  The 
Bishop  of  Eoseter,  Dr.  Temple  (deputy  chairman),  the  Marquis  of 
Hertford,  the  Earl  of  Warwick,  Lord  Leigh,  Sir  Charles  Bowyer 
Adderley,  Charles  Newdegaie,  Esq.,  Dr.  Bradley,  the  Bev.  Dr. 
Bateson,  Bienry  J.  8.  Smith,  Esq.,  Oeorge  JET.  BMhards,  Esq.,  and 
Ralph  B,  W.  Singer,  Esq. — formed  the  new  governing  body. 
The  41st  paragraph  of  the  bill  was  as  follows : — 

^  Although  Dr.  Temple  and  Dr.  Bradley  had  been  active  parti- 
sans of  the  assistant  masters  in  their  differences  with  the  Plaintiff, 
and  had  in  fact  prejudged  the  whole  case  against  the  Plaintiff,  and 
were  determined  beforehand  to  drive  him  from  the  school,  yet  they 
allowed  themselves  to  be  elected  members  of  the  new  govemiog 
body,  and  thus  to  become  judges  of  matters  in  and  respecting 
which  they  and  the  assistant  masters  whose  cause  they  had  taken 
up,  and  whom  they  in  &ct  represented,  had  a  strong  personal 
interest  and  bias,  which  made  them  wholly  unfit  to  form  an 
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impartial  jodgment  on  such  matters,  or  on  any  question  between     V.-O.  H . 
the  assistant  masters  and  the  Plaintiff.    Dr.  Temple  had  been  head        1S74 
master  of.  the  school  for  several  years,  and  was  the  brother-in-law     Hatman 
of  one  of  the  assistant  masters.    Dr.  Bradley  had  been  an  assistant  gotxbnobs  of 
master  of  the  school  for  many  years,  and  was  likewise  closely  con-      S^^^ 

neeted  by  marriage  with  one  of  the  assistant  masters.    Both  Dr.        

Temple  and  Dr.  Bradley  were,  from  their  personal  experience  and 
from  their  connection  with  the  assistant  masters,  intimately  ac* 
qnainted  with  the  affairs  of  the  school  both  past  and  present,  and 
they  were,  in  fact^, looked  to  by  their  colleagues  on  the  governing 
body,  and  trusted  implicitly  by  them  as  the  proper  and  trust- 
worthy sources  of  information  on  all  matters  connected  with  the 
schooL  Dr.  Temple  abused  the  power  and  influence  oyer  his  col- 
leagues whidhi  his  long  experience  and  ample  means  of  knowledge 
gave  him  to  further  the  aforesaid  scheme  and  design  of  himself  and 
Uie  assistant  masters,  and  made  incorrect  representations  to  his 
coUeagnes  as  to  several  matters  of  fact,  and  more  particularly  as  to 
what  were  the  establidied  customs  and  usages  of  the  school,  and 
represented  as  part  of  such  established  customs  and  usages  several 
matters  which  were  not  part  thereof,  but  were  in  hci  innovations 
iattodueed  by  Dr.  Temple  himself;  and  the  acts  and  proceedings  of 
the  new  governing  body,  so  far  as  they  were  hostile  to  the  Plaintifl^ 
and  especially  the  resolutions  hereinafter  complained  of,  were  in 
&ct  caused  and  brought  about,  in  whole  or  in  part,  by  such  abuse 
of  power  and  influence,  and  such  incorrect  representations,  as  afore- 
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The  bill  further  stated  as  follows  :«— 

Towards  the  end  of  the  year  1871  Mr.  Bwrrows,  who  then  held 
one  of  the  boarding  houses,  gave  notice  of  his  resignation,  and  in 
January,  1871,  the  Plaintiff  appointed  Mr.  Oreen  to  the  vacant 
kousa  In  consequence  of  this  appointment  a  letter  of  remon- 
strance was  sent  to  the  Plaintiff  by  ten  of  the  assistant  masters, 
who  were  senior  to  Mr.  GFreeTi,  protesting  against  any  infringement 
of  the  role  of  seniority  which  ha^  always  been  adopted  at  Rugby  iu 
die  appointment  of  a  master  to  a  boarding  house,  and  they  also 
addressed  a  letter  with  the  same  complaint  to  the  governing  body, 
who  declined  to  interfere  with  the  appointment  of  Mr.  Qreen  on 

the  ground  that  the  new  rules  and  regulations,  for  the  manage- 

D  2 


36  EQUITY  OASES.  [L.  B. 

V.-O.  M.     ment  of  the  school  had  not  yet  been  framed ;  but  at  the  same 
1874       time  they  refrained  from  expressing  any  approval  of  the  exercise 

Hayman     ^^  *^®  ^^^  master's  discretion  in  this  particular  instance. 

*•  Five  of  the  governing  body,  including  Dr.  Temple  and  Dr.  Bradley^ 

BuoBY      had  been  desirous  that  a  resolution  should  be  passed  requiring  the 

S^oL.  pij^ji^tjjf  ^  rescind  his  appointment  of  Mr.  Chreen  to  the  boarding 
house^  and  they  all  signed  a  statement  of  their  reasons  for  holding 
that  opinion,  which  was  addressed  to  the  other  members  of  the 
governing  body. 

The  bill  then  stated  circumstances  which  had  caused  a  difference 
between  the  Plaintiff  and  the  governing  body  with  reference  to  Mr. 
Scott,  who  had  still  retained  his  position  as  master  in  the  school, 
but  without  being  tutor  of  pupils.  It  appeared  that  Mr.  SeoU  had 
requested  the  Plaintiff  to  give  him  liberty  to  take  pupils ;  but  in 
consequence  of  circumstances  which  had  come  to  the  Plaintiff's 
knowledge,  but  which  were  not  explained  in  the  bill,  the  Plaintiff 
refused  this  request  Mr.  ScoU  then  appealed  to  the  governing 
body,  and  they  disapproved  of  the  Plaintiff's  conduct,  and  expressed 
an  opinion  that  Mr.  SeoU  ought  to  be  restored  to  the  capacity  to 
take  pupils,  and  that  the  charges  made  against  Mr.  8ooU  ought  to 
be  retracted  by  the  Plaintiff.  The  Plaintiff,  out  of  consideration 
for  the  governing  body,  reinstated  Mr.  Scott  and  withdrew  the 
charges  he  had  made  against  him,  and  also  apologised  in  the  most 
ample  manner  for  having  brought  forward  charges  which  he  was 
unable  to  substantiate.  Mr.  Scott,  however,  being  still  dissatisfied, 
and  thinking  the  apology  insufficient,  again  appealed  to  the 
governing  body,  who  passed  a  resolution  that  the  PlaintifTs  letter 
to  Dr.  Scoit  was  satisfactory,  but  they  regretted  that  it  had  been 
delayed  until  it  had  lost  its  value,  and  they  further  stated  that 
they  felt  it  their  duty  to  consider  the  question  whether  Dr.  Hay^ 
man  should  not  be  reconmiended  to  retire  from  the  head  master- 
ship. 

The  88th  paragraph  of  the  bill  then  stated  that  the  governing 
body,  under  the  influence  of  Dr.  Temple  and  Mr.  Bradley,  who  were 
personally  hostile  to  the  Plaintiff  on  the  ground  of  his  having  been 
elected  by  the  trustees,  in  preference  to  the  other  candidfites,  to  the 
office  of  head  master,  and  who  had  determined,  for  that  reason,  to 
use  every  means  in  their  power  to  undo  that  appointment,  and  to 
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foree  the  resignation  or  dismissal  of  the  Plaintiff,  had,  in  fact»  been     y.  c  ME. 
persoaded,  and  had  resplved  beforehand,  to  get  rid  of  the  Plaintiff,       iSTi 
whatever  he  might  write  to  Mr.  Scott,  and  whatever  explanation  or     h^yvav 
statement  he  might  make  to  the 'governing  body.  ^      ^• 

Then  followed  a  statement  as  to  another  cause  of  difference      Buobt 
between  the  Plaintiff  and  the  governing  body.  ^^^ 

The  new  regulations  for  the  school,  framed  in  pursuance  of  the 
PtMic  SehodU  Act,  1868,  were  under  discussion  by  the  governing 
body,  and  were  intended  to  come  into  operation  at  Christmas, 
1873 ;  and  in  pursuance  to  these  regulations  it  would  have  become 
necessary,  in  oonseqnence  of  the  Mling  off  in  the  numbers  of  boys, 
that  two  of  the  masters  should  be  dismissed,  and  the  Plaintiff 
thereupon  gave  notice  to  Mr.  Sidgmek  that  his  services  would  not 
any  longer  be  required.  Mr.  8idffwiek  was  the  only  one  of  the 
assistant  classical  masters  who  was  unmarried,  and  was  selected 
by  the  Plaintiff  for  dismissal  on  that  account.  The  Plaintiff  also 
gave  notice  of  dismissal  to  Mr.  Smith,  the  fifth  master  in  mathe- 
matics and  natural  science.  Thereupon  fourteen  of  the  assistant 
masters  addressed  a  letter  to  the  Plaintiff,  complaining  that  he 
had  departed  from  the  customs  and  usages  of  the  school  in  dismiss- 
ing senior  instead  of  junior  masters.  The  assistant  masters  also 
addressed  a  remonstrance  to  the  governing  body  against  the 
Plaintiff's  conduct,  and  various  communications  took  place  between 
them  upon  the  subject*  when  the  governing  body  expressed  their 
opinion  that  the  Plaintiff  had  boimd  himself  by  a  letter  to  the 
chairman,  dated  the  16th  of  Apri],  1872,  to  adhere  to  the 
customs  and  usages  of  the  school,  ^d  that  one  of  such  customs 
was  to  dismiss  the  junior  masters  in  case  it  became  necessary  to 
reduce  the  number  of  masters. 

The  114th  paragraph  then  charged  that  the  governing  body 
were  well  aware,  as  early  as  February,  1872,  that  the  Plaintiff 
wholly  repudiated  and  refused  to  be  bound  by  any  engagements 
voluntarily  entered  into  by  Dr.  Temple^  which  were  founded  on  no 
existing  statute  or  regulation,  and  which  interfered  with  the 
authority  vested  in  the  head  master,  and  they  knew  therefore  that 
his  undertaking  of  the  16th  of  April,  1872,  was  not  intended  to  be, 
and  was  not  in  fact,  an  undertaking  to  observe  any  such  alleged 
custom.     Nevertheless  they,  acting  under  the  hostile  and  im- 
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Y.-O.  M.  proper  inflaence  aforesaid,  accepted  the  unsupported  and  incorreot 

1874  statement  made  to  them  by  Dr.  Temple^  that  the  said  alleged 

^^^^  scheme  of  retirement  was  one  of  the  customs  and  usages  of  the 

*•  school,  and  the  further  statement  of  Dr.  Ten^h  (which  was  wholly 

OOVKBKOBS  OF  x-       \  ^ 

BuGBT  contrary  to  the  fact),  that  the  existence  of  sudi  scheme  ot  retire- 
_HooL,  jQ^Q^  Y^^  heen  made  known  to  the  Plaintiff  by  Dr.  Temple;  and 
in  fact,  in  passing  the  resolutions,  the  govemifig  body  imprc^erly, 
and  in  derogation  of  the  trust  reposed  in  them,  abdicated  their 
proper  functions  and  duties  as  governors  and  trustees  of  the  school, 
and  surrendered  their  judgment  to  Dr.  Temple  and  Dr.  Bradleif^ 
and  allowed  them,  and  especially  Dr.  Temple,  to  be  at  onoe  wit- 
nesses of  facts  in  dispute  between  the  assistant  masters  and  the 
Plaintiff,  and  which  were  vital  to  the  determination  of  the  ques- 
tions at  issue,  and  judges  of  the  Plaintiffs  conduct,  and  other  isiueB 
depending  upon  such  disputed  facts,  although  Dr.  Temple  aad  Dr. 
Bradley  had  from  the  beginning  been  advocates  and  partisans  of 
the  Plaintiffs'  opponents  in  the  school,  and  had  pledged  themselves 
to  condemn,  and  had  in  fact  condemned,  the  Plaintiff,  and  recorded 
an  adTorse  judgment  against  him,  before  they  became  membeta  of 
the  governing  body. 

On  the  19th  of  November,  1873,  the  governing  body  held  a 
meeting,  at  which  the  following  resolution  was  passed : — *^  That  in 
the  opinion  of  the  governing  body.  Dr.  Haymav^  in  giving  notice 
of  dismissal  to  Mr.  Sidgmch  and  Mr.  Smiih,  has  not  acted  in  ac- 
cordance with  the  undertaking  given  by  him  to  observe  the  usages 
and  customs  of  the  school.  That  the  governing  body  feel  that, 
under  existing  circumstances,  they  must  give  effect  to  the  intima- 
tion conveyed  to  Dr.  Hayman  in  the  chairman's  lettw  of  February 
25, 1873 ;  they  accordingly  require  him  to  place  his  resignation  in 
the  hands  of  the  clerks  on  or  before  Wednesday,  December  23,  to 
take  effect  at  Easter  next." 

The  Plaintiff  then  addressed  a  letter  to  the  governing  body,  re- 
questing to  be  allowed  to  adduce  further  e?idenee  as  to  the  usages 
and  customs  of  the  school ;  but  the  governing  body,  on  the  10th 
of  December,  again  repeated  their  request  that  Dr.  Hayman  would 
give  in  his  resignation. 

To  this  communication  Dr.  Hayman  stated  that,  having  a  con- 
science clear  of  any  act  unbecoming  a  gentleman  and  a  head 
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Hu»ter,  he  must  lespectfiilly  decline  to  comply  mth  the  request     y.^.  M. 
that  he  should  place  his  resignation  in  the  hands  of  the  clerks.       1871 
He  also  requested  that  the  papers  which  he  enclosed  might  be     hatman 
read  and  considered,  as  a  matter  of  justice  to  himself..  govbrhobs  or 

On  the  19th  of  December,  1873,  the  governing  body  haying  ?^^^ 
again  met  to  consider  the  Plaintiff's  letter,  passed  this  resolution :-—  «— «  ' 
^  That  upon  a  review  of  the  administration  of  the  school  from  the 
period  when  the  governing  body  came  into  ofSce  to  the  present 
time,  they  are  of  opinion  that  Dr.  Bdyman  is  not  a  fit  and  proper 
person  to  hold  the  position  of  head  master  of  Bughy  Sehoolj  and 
that  it  is  essential  for  the  interests  of  the  school  that  he  should 
eease  to  hold  that  office.  That,  in  exercise  of  the  powers  vested 
in  the  governing  body  by  the  FiMie  SehooU  Aet^  1868,  Dr. 
Bctyman  be  removed  from  his  office  of  head  master,  and  that  such 
removal  take  effect  on  the  7th  day  of  April  next.  That  the  derk 
be  instructed' to  communicate  the  above  resolution  to  Dr.  Sayman, 
and  to  givehim  formal  notice  to  vacate  his  office  of  head  master  of 
Buffby  Sehcol  on  the  7th  day  of  April  next'* 

On  the  following  day  Dr.  Hayman  received  this  letter  from  the 
ehairman,  the  Biehop  of  Wcreester: — 

**  My  dear  Dr.  Haymatiy — ^The  terms  of  the  resolution  passed  by 

the  governing  body  yesterday  will  have  informed  you  that  the  step 

which  they  have  taken  is  not  based  simply  on  the  matter  of  the 

dismissal  of  Mr.  Sidgwick  and  Mr.  SmUh.    I  cannot  tell  you  how 

much  pain  and  grief  the  occurrences  of  the  last  two  years  at  Buffhy 

have  caused  me. 

"  Yours  very  truly. 

In  consequence  of  the  above  resolation  the  Earl  of  Wa/rwick 
resigned  his  seat  on  the  governing  body. 

Dr.  Haynum  still  protested  against  the  proceedings  of  the 
governing  body^  and  further  correspondence  took  place  on  the 
subject 

The  bill  then  stated  that,  in  pursuance  of  the  powers  given  to 
the  governing  body  by  the  PubUo  SehaoU  Aet,  1872,  a  scheme  was 
entered  into  between  the  governing  body  and  the  old  trustees,  and 
was  afterwards  sanctioned^by  Her  Majesty  in  Council,  by  which  the 
school-house,  with  the  lands,  buildings,  and  appurtenances  belong- 
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Y.-C.  M.  ing  thereto  were  vested  ia  the  Defendants,  the  governing  body,  as 

1874  trustees,  for  the  use  of  the  school. 

]g^||^^  The  bill  also  stated  that  on  the  15th  of  January,  1874,  the 

^'  Defendants  issued  this  notice  to  the  Plaintiff :  ''  Whereas  we,  the 

GovsBBOM  or 

BuGBY  governing  body  of  Bugby  Schoolf  for  divers  reasons  us  hereunto 
...»  moving,  deem  it  expedient,  in  the  interest  of  the  said  school, 
that  you  should  be  removed  from  the  office  of  head  master 
thereof:  Now,  therefore,  we,  the  said  governing  body  of  the  said 
school,  in  pursuance  of  the  power  and  authority  vested  in  us  by* 
the  PiMie  Schools  Act,  1868,  and  all  other  powers  and  authorities 
enabling  us  in  this  behalf,  do  hereby  dismiss  you  from  your  office 
of  head  master  of  the  said  school ;  and  do  hereby  direct  that  such 
dismissal  shall  take  effect  as  and  from  the  7th  of  April  next,  on 
which  day  we  require  you  to  deliver  up  to  our  clerks,  or  to  one  of 
them  on  our  behalf,  the  possession  of  the  Fchool-house,  land, 
buildings,  and  appurtenances  belonging  thereto,  and  the  goods, 
chattels,  and  effects  belonging  to  us  in  the  said  school-house  and 
buildings,  and  which  you  now  hold  by  virtue  of  your  said  office  of 
head  master  of  the  said  school." 

The  135th  paragraph  of  the  bill  was  in  the  following  terms : — 

''  Under  the  circumstances  herein  appearing,  the  resolutions 
and  proceedings  of  the  governing  body  herein  complained  of  were 
passed,  not  in  the  due  exercise  of  the  powers  and  trusts  reposed  in 
them,  nor  out  of  regard  for  the  true  interests  of  the  school  and  the 
public,  but  out  of  a  predetermined  hostility,  and  motives  of  resent* 
ment  and  party  spirit  on  the  part  of  Dr.  Temjple  and  Dr.  Bradley, 
and  the  assistant  masters  whom  they  represented,  and  out  of  the 
exercise  by  Dr.  Temple^  by  the  means  aforesaid,  of  an  undue  in- 
fluence over  the  other  members  of  the  governing  body,  and  the 
undue  and  culpable  submission  on  the  part  of  the  other  members 
of  the  governing  body  to  such  undue  influence,  and  out  of  au 
undue  bias  and  prejudice  on  the  part  of  the  governing  body  in 
favour  of  the  assistant  masters  and  against  the  Plaintiff,  resulting 
in  a  great  measure  from  misrepresentations  of  the  Plaintiff's  acts 
and  motives  by  the  Defendant  Dr.  Temple,  and  an  entire  want 
of  fairness  and  impartiality  on  their  part  in  adjudicating  on  the 
charges  made  by  Dr.  Temple  and  the  assistant  masters  against  the 
Plaintiff,  and,  in  fact,  out  of  motives  which,  according  to  the  rules 
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of  equity,  were  improper  and  corrupt.    Under  these  circumstances     Y.-C.  M, 
the  Plaintiff  submits  that  the  said  resolutions  and  proceedings  are        1874 
aa  against  the  Plaintiff  invalid,  c^d  ought  not  to  be  enforced  "  hItmIh 

The  Plaintiff  also  submitted  that  the  resolutions  of  the  19th  of  Gotbbkobsof 
December,  1873,  were  invalid  on  this  further  ground,  that,  inas-      Sohoou 
much  as  he  was  elected  to  the  office  of  head  master  under  the        ^"^ 
provision  of  the  statute  17  Geo.  3,  c.  71,  as  modified  by  the  statute 
54  Geo.  3,  c  131,  he  could  be  dismissed  only  in  accordance  with 
the  terms  of  those  statutes  at  an  annual  meeting  of  the  trustees 
held  pursuant  thereto. 

The  bill  prayed  that  it  might  be  declared  that  the  resolutions 
of  the  19th  of  December,  1873,  and  the  subsequent  notice  of  the 
14th  of  January,  1874,  were  respectively  invalid  and  not  binding 
on  the  Plaintiff,  and  ought  not  to  be  enforced : 

That  the  Defendants,  the  governing  body,  might  be  restrained 
by  injunction  from  removing  or  dismissing  the  Plaintiff  from  his 
office  of  head  master,  and  from  electing  any  person  to  succeed  the 
Plaintiff  in  his  office,  and  from  instituting  or  prosecuting  any 
action  at  law  or  other  proceedings  for  ejecting  the  Plaintiff  from 
the  school-house  and  premises  occupied  by  him  in  virtue  of  his 
office,  or  from  otherwise  enforcing  or  carrying  into  effect  the  said 
resolutions  and  notice,  or  either  of  them. 

Mr.  Octton^  Q.G^  Mr.  Davey^  Mr.  C7.  Bowen^  and  Mr.  liberty  in 
support  of  the  demurrer : — 

The  object  of  this  bill  is  to  set  aside  the  resolution  come  to  by 
the  governing  body  of  Rugby  School  removing  Dr.  Hayman^  the 
head  master,  from  his  office,  and  two  grounds  are  stated  in  support 
of  the  prayer,  one  being  that  the  meeting  of  the  governing  body 
was  not  held  in  the  manner  prescribed  by  the  rules  governing  their 
meetings,  and  the  other  that,  under  the  circumstances  stated  in 
the  bfll,  the  resolution  passed  by  the  governing  body  was  invalid. 

Taking  the  first  of  these  grounds,  it  will  be  seen  by  the  bill  that 
the  old  trustees  of  Rugby  School  obtained  their  powers  under  the 
Act  of  17  Geo.  8,  c.  71,  and  the  rules  for  their  guidance  are  that 
the  head  master  then  appointed  to  the  school  should  be  continued 
in  his  office  so  long  as  he  should  behave  well,  and  that  all  head 
masters  who  should  succeed  him  should  be  chosen  within  three 


42  EQUITY  OASES.  [L.  B. 

Y.-O.  M.      months  after  any  vacancy  should  happen,  by  the  trnstees,  at  a 
1874        meeting  to  be  held  for  that  purpose,  and  be  removeable  at  the  will 
Hatiun     ^^^  pleasure  of  the  trustees,  or  a  major  part  of  them,  present  at 
OAvm         ^^^  meeting  on  the  first  Tuesday  in  August    The  day  for  the 
Rugby      annual  meeting  was  altered  by  a  subsequent  Act  to  the  third 
^"^     Tuesday  in  July.    Then,  by  the  PiMic  Schools  Act,  1864  (27  &  28 
Vict,  c  92),  it  is  enacted  that  every  person  appointed  after  the 
passing  of  that  Act  to  any  office  in  the  governing  body  of  any  of 
the  schools  should  take  and  hold  that  office  subject  to  such  pro- 
visions and  regulations  as  should  be  thereafter  enacted  respecting 
the  same ;  and  it  is  provided  that  the  govemiag  body  should  mean 
and  include  the  head  master.    Dr.  SaymarCs  appointment  was, 
therefore^  subject  to  the  provisions  of  the  Act  of  1868  (31  &  32 
Yict.  c.  118).  By  that  Act  the  head  master  is  to  hold  his  office  at 
the  pleasure  of  the  new  governing  body,  and  no  reference  is  there 
made  to  any  particidar  period  for  holding  the  meetings.     Dr. 
Eiuyman  was  appointed  by  the  old  trustees,  but  his  removal  has 
been  effected  by  the  new  governing  body,  who  were  appointed  in 
1871,  and  took  their  powers,  not  from  the  rules  and  regulations  of 
the  Act  of  Geo.  3,  but  from  the  Act  of  1868,  and  their  right  to 
dismiss  the  head  master  is  not  fettered  by  any  provisions  as  to  flie 
day  of  holding  the  meetings. 

Our  contention  is  that  this  is  a  matter  in  which  the  Court  cannot 
interfere.  The  13th  section  of  the  FMic  Sekooh  Act  provides 
that  the  head  master  of  every  school  to  which  the  Act  applies 
shall  be  appointed  by  and  hold  his  office  at  the  pleasure  of  the 
new  governing  body,  and  that  all  other  masters  shall  be  appointed 
by  and  hold  their  offices  at  the  pleasure  of  the  head  master.  The 
powers  to  be  exercised  by  the  governing  body  are  extensive,  but 
they  are  well  defined.  In  the  dismissal  of  a  master  they  are  not  to 
be  subject  to  any  control  whatever,  unless  the  interference  of 
Parliament  should  become  necessary.  They  may  exercise  their 
pleasure  as  they  think  fit ;  they  are  not  bound  to  give  any  reasons 
for  their  conduct,  but  have  to  consider  only  what  they  think  best 
for  the  interests  of  the  school.  There  may  be  a  variety  of  reasons 
for  dismissing  a  head  master  which  it  would  be  impossible,  and 
possibly  impolitic,  to  disclose.  Some  one  must  have  the  power, 
and  the  Legislature  has  thought  fit  to  entrust  it  to  the  governing 
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body,  who  are  men  selected  by  various  influential  bodies^  and  the     V.-a  M. 
oames  of  the  gentlemen  forming  this  governing  body  are  snffioient       1874 
to  shew  that  they  are  the  best  calculated  to,  exercise  justly  and     hatiuv 
fiurly  the  powers  entrusted  to  them.  Oovmcobs  of 

l^ese  gentlemen  are  not  trustees  who  can  be  brought  within  Huqbt 
the  jorisdiction  of  this  Court.  The  old  trustees  of  the  Bugby  — - 
ehatity  had  vested  in  them  the  property  belongiaig  to  the  school^ 
sneh  as  the  school-house  and  the  lands  and  tenements  belonging 
to  the  oharity,  but  this  property  was  held  by  them  distinct  from 
the  powers  as  to  the  management  of  the  school.  By  the  PiMie 
BAoob  Act  the  old  trustees  were  constituted  the  existing  governing 
body  until  a  new  governing  body  should  be  appoiated^  and  the 
Act  gives  to  the  new  governing  body  powers  as  to  the  control 
of  the  schcx>l  quite  separate  and  apart  from  the  possession  of  the 
property,  which  was  not  by  that  Act  vested  in  them.  By  a 
later  statute,  the  PiMie  SekooU  Act,  18729  power  was  given  to  the 
govendng  body  to  prepare  a  scheme  for  crrrying  into  efibot  an 
anangement  with  the  old  trustees  as  to  the  vesting  of  the  property, 
and  an  amo^gement  with  this  olgectwas  entered  into  and  approved 
by  Her  Majesty  in  Coimcily  for  vestii^  the  school-house  and  the 
property  of  the  charity  in  the  governing  body  as  trustees  for  the 
use  of  the  school ;  but  this  does  not  interfere  with  the  powers 
possessed  by  the  governing  body  as  to  the  management  of  the 
BchooL 

Neither  are  the  governing  body  in  the  position  of  judges  whose 
dedsbns  would  be  subject  to  appeal,  or  who  might  be  incapacitated 
from  exercising  their  functions  by  reason  of  their  having  an  interest 
in  the  matter  in  dispute.  The  governing  body  are  constituted,  by 
tiie  Act  of  Parliament,  the  sole  managers  of  the  school.  They  are 
subject  to  no  control,  and  have  a  statutory  power  independent  of 
any  authority. 

Upon  what  ground,  then,  is  this  bill  filed,  and  what  is  the  Court 
asked  to  act  upon  ?  It  is  charged  that,  under  the  circumstances  set 
forth  in  the  bill,  the  resolutions  and  proceedings  of  the  governing 
body  were  ad<^ted,  not  out  of  regard  to  the  true  interests*  of  the 
sehool,  but  out  of  a  predetermined  hostility  and  motives  of  resent* 
ment  and  party  spirit  on  the  part  of  two  members  of  the  governing 
body.  Dr.  TemjXe  and  Pr.  Bradley ^  and  the  assistant  masters  wjbom 
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V..C.  M.     they  lepresented,  and  oat  of  the  exercise  by  Dr. '  Temple  of  an 

1874       nndae  inflaenoe  over  the  other  members  of  the  governing  body, 

Hawn     ^^^  ^®  undue  and  culpable  submission  on  their  part  to  such  undue 

*'         influence,  and  out  of  an  undue  bias  and  prejudice  on  the  part  of 
G0VBBNOB8OF  '  . 

BuoBT  the  governing  body  against  the  Plaintiff,  resulting  £rom  misrepre- 
._  sentations  of  the  Plaintiff's  acts  by  Dr.  TemfU^  and  an  entire  want 
of  fairness  and  impartiality  in  adjudicating  on  the  charges  made  by 
Dr,  Temple  and  the  assistant  masters,  and  out  of  motives  which, 
according  to  the  rules  of  equity,  were  improper  and  corrupt. 
It  is  also  aUeged  that  a  scheme  was  formed  by  Dn  Temjle  and 
Dn  Bradley  for  getting  rid  of  the  Plaintiff,  but  there  is  no  allega- 
tion that,  if  there  was  such  a  scheme,  it  was  ever  known  by  the 
governing  body,  or  that  they  lent  themselves  to  it  The  only 
foundation  for  these  charges  is  that  Dr.  Temple  and  Dr.  Bradley 
considered  at  first  that  the  appointment  of  Dr.  Hayman  as  head 
master  was  an  unwise  appointixieht.  No  doubt  they  were  of  that 
opinion,  and  from  their  long  connection  with  the  school  there  was 
no  one  better  able  to  form  an  opinion  upon  the  subject.  When 
they  became  members  of  the  governing  body  they,  no  doubt^ 
expressed  their  views,  and  gave  their  colleagues  the  benefit  of  their 
experience ;  and  that  they  exercised  a  due  and  proper  influence 
among  the  governing  body  is  nothing  more  than  might  be  ex- 
pected ;  but  to  suppose  that  two  gentlemen  only — and  it  is  not 
alleged  that  any  others  were  implicated  in  the  scheme — ^should 
have  been  able  to  overwhelm  and  override  the  opinions  of  ten  such 
men  as  those  who  formed  the  governing  body,  is  quite  unworthy  of 
belie£  There  is  no  allegation  of  fact  to  support  the  idea.  It  is 
the  mere  colour  put  upon  the  circumstances  by  the  pleader.  It  is 
true  that  upon  demurrer  the  Defendants  must,  for  the  purpose  of 
the  argument,  admit  the  facts  stated  to  be  true,  however  capable 
they  may  be  of  contradiction ;  but  we  do  not  upon  demurrer  admit 
the  pleader's  colour  put  upon  those  facts.  We  admit  that  there 
are  certain  grounds  upon  which  a  Court  of  Equity  might  interfere, 
such  as  fraud,  or  corrupt  objects  sought  to  be  attained,  but  there  is 
no  fact  alleged  on  this  bill  which  could  form  a  ground  for  the 
interference  of  the  Court.  The  only  passages  in  the  bill  intro- 
duced by  way  of  founding  an  equity  are  those  in  which  the  pleader 
has  put  his  own  colour  on  the  facts  alleged.    If  there  had  been  an 
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allegation  of  personal  benefit  to  be  gained  by  the  governing  body,     v.-C.  M. 
it  might  have  introduced  an  equity,  but  there  is  no  such  allegation,        I874 
and  could  not  be.    The  charge  of  undue  and  culpable  submission     hayman 
to  the  influence  of  two  members  of  the  body  is  not  a  fact  to  be  ^      ^* 

^        ^  ^  GOVEBNOBS  OP 

admitted  on  demurrer,  but  a  mere  colour  given  to  what  is  alleged.       Rugby 

This  Court  has  no  means  of  judging  whether  Dr.  Temple  exercised       

any  or  what  influence  over  the  other  members  of  the  governing 
body. 

These  are  mere  general  charges  which  are  not  sustained  by 
&ct8,  and  are  not  sufficient  to  support  the  bill.  It  was  held  in 
Mundatf  v.  Knight  (1)  that  if  there  be  no  definite  or  specific  charge 
of  fraud,  a  vague  charge  would  not  sustain  the  bill  upon  demurrer. 
So  in  Cmbert  v.  Lewis  (2)  there  were  allegations  in  various  forms 
to  the  effect  that  certain  deeds  were  the  result  of  a  fraudulent  con- 
trivance, and  were  fraudulently  obtained ;  but  the  drcutnstances 
constitating  that  fraud  were  nowhere  stated,  and  the  Lord  Chan- 
cellor said  it  was  not  sufficient  to  allege  that  a  deed  had  been 
obtained  by  fraud  unless  the  acts  constituting  the  fraud  were 
stated  (m  the  &ce  of  the  bill* 

It  is  the  same  in  principle  where  there  is  a  general  allegation 
that  property  is  held  in  trust,  as  in  ChrenviOe-Mftrray  v.  Earl  of 
Clarendon  (3) ;  and  it  was  there  held  that  that  would  not  protect 
a  bill  from  demurrer  for  want  of  equity. 

So  here,  the  general  charges  can  only  be  held  as  admitted  by 
the  demurrer  when  they  are  supported  by  particular  charges ;  and 
all  that  the  charges  amount  to  is,  that  the  ten  members  of  the 
governing  body  Ustened  to  the  suggestions  of  the  other  two,  who 
were  much  better  able  to  form  an  opinion  than  they  themselves 
were. 

Ko  cases  can  be  cited  in  which  the  Court  has  ever  interfered 
where  a  power  has  been  given  to  do  an  act  at  the  will  and  plea- 
sure of  the  persons  having  the  power.  The  only  right  this  Court 
eoold  have  would  be  in  a  case  where  it  could  be  said  that  the  act 
was  80  absolutely  fraudulent  that  it  must  be  considered  void,  and 
then  only  upon  evidence  on  which  a  Court  of  Law  would  be  bound 
to  grant  a  mandamus.    One  of  the  strongest  cases  is  that  of 

(1)  3  Hare,  497. '  (2)  1  D.  J.  &  S.  38. 

(3)  Law  Bcp.  9  Eq.  11. 
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^1^4^*     iW/.  v*  QcvemoTB  of  BoffUngion  School  (I).    In  that  cade  the 
'^'^        goyerning  body  of  Dariington  School  had  the  power  of  dismisaixig 

HaTM  AN 

V.         the  master  ^'in  the  exercise  of  their  sound  discretion/'    There 
^^^^B?  ^^  ^^^  certain  specific  charges  alleged  against  the  master  which  at 
School,     the  trial  in  the  first  instance  were  disproved.    The  finding  on  aU 
points  was  against  the  goyerning  body,  but  nevertheless  the  Cotirt 
of  Queen's  Bench  directed  a  verdict  to  be  entered  for  the  governing 
body,  on  the  ground  that  they  had  the  power,  ^  in  the  exercise  of 
their  sound  discretion/'  to  remove  the  master.    That  judgment 
was  affirmed  by  the  C!ourt  of  Exchequer  Chamber,  where  it  was 
held  that  the  master  had  not  even  the  right  to  be  heard  in  ex- 
planation of  the  charges  brought  against  him.    Their  right  to 
dismiss  him  was  not  to  be  restricted  by  any  opinion  which  the 
Court  might  form  of  the  reasons  on  which  they  might  have  been 
induced  to  exert  their  power.    In  this  case  Dr.  Sayman  had  the 
fullest  opportunity  of  being  heard  and  of  defending  himself  against 
the  charges  brought  against  him.    It  was  not  on  account  of  one 
act,  but  many  acts,  which  were  seriously  disapproved  of  by  the 
governing  body.    K  there  could  be  any  case  in  which  the  govern- 
ing body  might  not  be  justified  in  removing  a  master,  it  is  not 
such  a  case  as  is  made  by  this  bill,  and  this  is  not  the  Court  in 
which  there  can  be  any  jurisdiction  to  interfere  with  the  pleasure 
of  the  governing  body.    If  they  are  wrong,  let  Parliament  inter- 
fere and  depose  them  from  their  office ;  but  while  they  hold  the 
office,  it  is  for  them  alone  to  exercise  their  discretion.    Cases  may 
be  cited  in  which  the  acts  of  bodies  resembling  this  governing 
body  have  been  interfered  with  by  the  Court  where  pecuniary 
interest  has  been  shewn  to  haye  existed,  or  where  corrupt  motives 
haye  been  evident,  but  no  other  reasons  will  hold  good. 

In  the  case  of  Bummer  v«  Corporation  of  Chippenham  (2)  the 
governing  body,  who  were  the  trustees  of  the  school,  dismissed  a 
master  on  the  alleged  ground  of  bodily  disease  and  infirmity  of 
age;  but  the  bill  alleged  that  the  specific  act  for  which  the  maater 
was  dismissed  was  really  that  he  had  given  a  vote  for  a  member  of 
Parliament  contrary  to  the  views  entertained  by  the  trustees  of 
the  school.  The  fietct  alleged  there  had  nothing  to  do  with  the 
administration  of  the  school,  and  was  therefore  not  within  the 
(1)  6  Q.  B.  682,  i   (2)  14  Yea.  246* 
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powers  of  the  trostees.    It  was  a  corrapt  motiye  to  influisnce  a     T.-G.  M. 
Tote ;  and  it  was  becaase  the  Defendants  were  trustees  that  the       1874 
application  was  made  to  the  Court.    Lord  Eidon  overruled  the     hathah 
demuner,  saying  it  was  a  case  in  which  the  CSourt  must  call  upon  q^^^ 
the  Defendant  for  an  answer.  Bugbt 

WmU  T.   ChSde  (1)  was  the  case  of  a  school  founded  by       

Edward  YI.,  and  the  Corporation  of  Ludlow  were  the  trustees 
who  had  authority,  in  the  execution  of  the  powers  and  trusts 
reposed  in  them,  to  remove  the  master  and  ushers  from  their 
offices,  provided  that  the  removal  and  the  grounds  for  such 
lemoval  were  entered  in  the  books  of  the  trustees  as  therein 
directed.  The  Master  of  the  Bolls  held,  that  as  trustees  the 
Court  conld  exercise  its  power  over  them  for  neglect,  misbehaviour^ 
or  any  just  cause,  in  the  execution  of  the  powers  and  trusts  reposed 
in  them. 

Here  we  say  the  governing  body  are  not  exercising  their  power 
as  trustees,  but  are  pimply  acting  as  managers  of  the  school.   The 
resolution  come  to  by  them  is,  that  in  the  opinion  of  the  governing 
body  Dx.  Hcu/mcm  is  not  a  proper  person  to  be  head  master. 
Whether  they  were  right  or  whether  they  were  wrong  in  this 
opinion  is  not  to  be  decided  upon  by  this  Court.    There  are  certain 
facts  stated,  having  reference  to  the  conduct  of  Dr.  Bayman  in 
three  separate  cases — those  of  Mr.  Oreenf  Mr.  Scott,  and  Messrs. 
Sidgwiek  and  SmUh ;  and  it  is  evident  that  during  Dr.  HaymarC^ 
time  the  school  has  been  reduced  in  numbers.    In  fact,  the  circum- 
stances shew  plainly  that  for  the  well  being  of  the  school  it  was 
necessary  either  that  Dr.  Hayman  or  the  whole  of  the  masters 
should  be  dismissed ;  and  the  governing  body,  having  taken  into 
consideration  all  the  facts  connected  with  Dr.  Hayvna/nls  manage- 
ment of  the  school  during  the  period  of  his  holding  the  o$ce  of 
head  master,  and  after  having  on  three  several  occasions  warned 
him  of  the  consequence  of  that  conduct,  came  at  length  to  the 
determination  that  the  only  course  left  for  them  to  adopt  in  order 
to  save  the  school  from  the  consequences  of  these  dissensions,  was 
to  remove  Dr.  Hayman  from  his  office. 

There  is  no  denial  by  Dr.  Haytnian  of  the  right  of  the  governing 
body  to  dismiss  him  for  good  cause,  and  the  governing  body  never 

(1)  13  Beav.  117. 
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y.-G.  M.  denied  the  right  of  the  head  master  to  dismiss  his  under  masters, 

1874  bat  they  have  the  power  of  shewing  their  disapproval  of  Dr. 

jj^[^^  Hat/man's  mode  of  exercising  his  power  by  dismissing  him  in  his 

^  turn.    The  well-bein^  of  the  school  depends  upon  the  observance 

GOVEBKOBS  OF  °  j  • 

RroBT  of  the  old  customs  of  the  school,  and  the  most  important  of  those 
**  customs  is  the  advancement  of  the  assistant  masters  by  seniority 
to  the  higher  positions  and  emoluments  of  the  school ;  and  these 
customs  have  been  broken  down  by  Dr.  Eayman,  and  it  is  for  the 
governing  body  to  fdrm  their  opinion  whether  he  was  justified  in 
the  course  pursued  by  him.  They  could  not  prevent  him  from 
exercising  the  power  of  dismissal  given  him  by  the  Act  of  Par- 
liament, but  they  can  prevent  him  from  repeating  the  acts  they 
disapprove  of  by  dismissing  him,  and  they  have  done  so  under 
the  statutory  power  given  them  by  the  PtMie  Sohooh  Act. 

Mr.  OUuse,  Q.C.9  in  support  of  the  bill : — 

The  first  point  we  rely  upon  in  support  of  this  bill  is,  that  the 
Plaintiff  was  not  liable  to  be  dismissed  by  the  new  governing  body 
but  that  he  could  only  be  dismissed  by  the  old  trustees,  or  at  any  rate, 
if  dismissed  by  the  present  governing  body,  they  had  no  right  to 
exercise  the  power  except  at  the  annual  meeting  to  be  held  in  July, 
under  the  regulations  of  the  school,  as  laid  down  in  the  Act  of 
17  Geo.  3,  c.  71.  The  28th  section  of  the  Puhlie  Sohooh  Ad  of  1868 
enacted  that,  subject  to  any  alteration  made  by  that  Act,  all  powers 
vested  in  the  then  existing  governing  body  should  continue  in  force 
and  might  be  exercised  by  such  governing  body  until  a  new  govern- 
ing body  should  be  appointed,  and  then  by  such  new  governing  body, 
**  in  the  same  manner  in  which  they  might  have  been  exercised  if 
that  Act  had  not  passed."  There  have  been  no  new  regulations 
made,  and  the  old  ones  therefore  continue  in  force.  The  passing  of 
these  resolutions  of  dismissal  at  a  meeting  not  held  in  July  was  idtra 
vires.  Dr.  Eayman  was  not  appointed  by  the  new  governing  body, 
but  by  the  old  trusteea  At  the  time  of  the  passing  of  the  Act 
of  1868  the  tfustees  were  amenable  to  this  Court,  and  the  new 
governing  body  have  no  power  over  Dr.  Eayman,  except  so  far  as 
the  mantle  of  the  old  trustees  has  fallen  upon  them.  The 
13th  section  of  the  Act  of  1868  gave  the  new  governing  body 
power  over  any  head  master  '^  who  shall  be  appointed ;"  but  Dr. 
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Hmgtnan  had  already  been  appointed,  and  if  they  oould  dismiss     Y.-G.  IL 
him  at  all,  they  could  only  do  so  under  the  powers  they  derived       i874 
under  the  old  Act.  And  by  the  scheme  carried  out  in  pursuance  of    hItmak 
the  PtMie  Schools  Act  of  1872  the  property  of  the  charity  has  been  ^      ^' 

*       *         "^  •'  GOVEBMOBS  OF 

actually  vested  in  the  Defendants,  the  governing  body,  as  trustees.      Ruobt 
The  argument  in  support  of  the  demurrer  has  been  that  the       .^^ 
governing  body  of  Buffhy  School  are  not  amenable  to  the  jurisdic- 
tion of  this  Court,  though  they  would  be  amenable  to  the  High 
'Court  of  Parliament.    Our  contention  is  that  upon  the  authorities 
they  are  fully  amenable  to  the  Court  of  Chancery. 

It  has  been  admitted  that  there  is  one  exception — that  is,  in 
case  the  actions  of  the  governing  body  are  tainted  with  corrup- 
iion,  and  it  has  'been  attempted  to  narrow  the  meaning  of  the 
term  corruption  to  pecuniary  interest  or  to  electioneering  pur- 
poses. But  corruption  has  a  much  larger  meaning,  and  it  signifies 
the  being  tainted  by  animus  and  unfetir  bias.  This  animus  is 
chaiged  against  Dr.  Temple  and  Dr.  Bradley ^  and  the  leaven  of 
those  two  members  has  tainted  the  whole  of  the  governing  body. 
It  has  been  held  that  the  exercise  of  discretion  is  a  matter  which 
this  Court  will  inquire  into.  The  Darlington  School  case  has  been 
€ited  as  a  contrary  authority,  but  that  case  was  distinctly  disap- 
proved of  by  Lord  Haiherley  in  the  case  of  Dean  v.  Bennett  (1). 
Assuming,  however,  that  it  is  good  law,  the  observation  of  Lord 
Denman  in  Beg.  v.  Darlington  School  goes  to  support  our  case, 
where  he  says  (2),  ^  The  prosecutor  has  denied  the  charges  and 
the  trials;  but  he  does  not  deny  the  exercise  of  discretion 
which  might  have  been  disproved  in  fact,  as  by  shewing  that 
malicious  feelings  against  the  master  were  indulged  in  by  the 
governors,  or  that  they  had  some  interest  to  serve  in  promoting 
another  to  his  place.*'  The  statements  in  this  bill  go  to  shew  such 
malice  on  the  part  of  Dr.  Tenvple  as  would  have  induced  any  jury 
to  have  presumed  malice  in  case  he  had  been  indicted  for  con- 
spiracy, and  would  have  resulted  in  a  verdict  of  guilty.  It  is  of 
no  consequence  how  many  of  the  body  are  accused  of  malice, 
because  if  one  of  them  was  disqualified  that  invalidated  the 
act  of  the  rest    This  was  decided  in  Beg.  v.  Jueticee  of  Suffolk  (S), 

(1)  Law  Rep.  6  Ch.  489.  (2)  6  Q.  a  696. 

(3)  18  Q.  B.  416. 
Vol.  XYIIL  E  2 
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T.-C.  M.     where  it  was  held  that  if  any  one  of  the  magistrates  haying  a 
1874       case  at  sessions,  be  interested  in  the  result^  the  Court  is  impro- 

Hatkan  P^'Iy  eonstitntedy  and  any  order  made  in  the  case  will  be  quashed 
^  ^'  .by  certiorari^  and  that  it  was  no  answer  to  the  objection  that 
BuoBT  there  was  a  majority  in  fayour  of  the  decision  without  reckoning 
.— .  the  yote  of  the  interested  party,  nor  that  the  interested  party 
withdrew  before  the  decision,  it  he  appeared  to  haye  joined  in  the 
discussion  of  the  other  members.  The  definition  of  discretion 
dates  from  centuries  back,  and  the  authority  of  Booie's  Case  (1) 
has  often  been  cited.  There  it  was  said :  *^  Discretion  is  a  science 
or  understanding  to  discern  between  fiEdsity  and  truth,  between 
wrong  and  right,  between  shadows  and  substance,  between  equity 
and  colourable  glosses  and  pretences,  and  not  to  do  according  to 
their  wills  and  priyate  affections;  for  as  one  saith,  taUa  dieereUo 
diseretUmem  eonfundU"  There  are  other  authorities  in  support  of 
this  position,  such  as  Doe  y.  Haddon  (2)  and  Beff.  y.  Band  (3),  in 
which  it  was  held  that  any  pecuniary  interest,  howeyer  indirect  or 
small,  disqualified  a  person  from  acting  as  a  judge,  and  wheieyer 
there  was  a  real  likelihood  that  the  Judge  would,  from  kindred 
or  any  other  cause,  haye  a  bias  in  &your  of  one  of  the  parties,  it 
would  be  yery  wrong  in  him  to  act.  In  cases  of  such  a  nature  the 
Court  will  interfere. 

It  is  not  important  to  this  argument  whether  the  goyeming 
body  sat  as  judges,  managers,  or  trustees.  In  whateyer  capacity 
they  sat,  their  judgment  in  the  case  of  Dr.  Hayman  was  vUra 
vires,  and  ought  to  be  set  aside  by  this  Court.  The  beta,  as 
alleged  by  this  bill,  are,  that  within  a  week  after  the  appointment 
of  Dr.  Hayman  the  assistant  masters  combined  together  with  a 
yiew  of  annulling  the  appointment  by  the  then  trustees  of  the 
school.  They  concocted  a  letter  of  the  most  insulting  description, 
and  they  accused  him  of  an  improper  use  of  testimonials,  and  of  not 
coming  among  them  with  the  support  of  former  loyers  of  the  school. 
This  was  at  once  an  act  of  gross  rebellion,  and  yet  we  find  Dr. 
Temple  taking  part  with  the  under  masters,  expressing  his  opinion 
that  they  were  justified  in  their  conduct^  and  offering  to  be  their 
spokesman  before  the  goyeming  body.  At  this  period  Dr.  Hayman 

(1)  5  Bep.  99  b.  (2)  3  Doug.  dlO. 

(3)  Law  Bep.  1  Q.  B.  230. 
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was  the  guest  of  Dr.  Temple  for  three  days,  and  while  ofiering     V.<G.  M. 
him  hospitality  he  was  plotting  against  him,  and  writing  imme-        1874 
diately  to  the  trostees  to  express  his  disapprobation  of  their     haymIk 
appointment.    Bat  the  only  ground  alleged  against  him  was  the  ^  ^^^' 
improper  use  of  testimonials,  and  this  ground  was  completely      Hvoby 

destroyed  by  the  resolution  of  the  trustees,  who  unanimously       

agreed  that  Dr.  Eayman  had  acted  with  perfect  good  &ith  in  the 
TLse  made  by  him  of  the  testimonials  laid  before  them.  It  may 
be  presumed  that  Dr.  Temple  acted  as  he  did  under  a  strong  sense 
of  imperatiye  duty ;  but  the  passion  and  prejudice  which  could 
mislead  such  a  man  to  believe  that  he  was  doing  his  duty,  abso- 
lutely disqualified  him  from  sitting  in  judgment  when  the  resolu- 
tion dismissing  Dr.  Eayman  was  passed.  It  was  impossible  for  such 
a  man  to  divest  himself  of  his  bias  and  act  justly  towards  the 
Plaintiff.  Dr.  BradUy^e  conduct  was  almost  as  objectionable  as 
that  of  Dr.  Temple;  he  had  been  an  assistant  master,  and  we  find 
him  siding  with  the  masters  and  with  Dr.  Temple^  and  publishing  a 
letter  in  the  newspapers  for  the  purpose  of  injuring  the  Plaintiff's 
character  and  influencing  the  decision  of  the  trustees.  The  evident 
bias  and  prejudice  exhibited  by  both  these  gentlemen  incapacitated 
them  from  sitting  as  judges  on  his  conduct  In  these  acts  we  have 
snjScient  to  ground  the  allegation  in  the  11th  paragraph  of  the  bill, 
tbat  Dr.  TemfU  and  Dr.  Bradley  formed  the  scheme  and  design  of 
procuring  by  every  means  in  their  power  the  annulment  of  Dr. 
Eayman*s  appointment,  or  otherwise  of  so  harassing  and  thwarting 
him  in  relation  to  the  school,  and  so  disparaging  him  in  the  eyes  of 
the  public,  as  to  make  his  position  as  head  master  intolerable,  and  so, 
if  possible,  compel  him  to  resign.  Then  we  find  these  two  persons, 
in  furtherance  of  their  design,  becoming  members  of  the  new 
governing  body,  and  thus  acquiring  power  to  carry  out  their 
scheme.  The  old  trustees  had  acted  with  fairness  towards  the 
Plaintiff,  and  in  a  conciliatory  manner  between  him  and  the 
under  mastery  but  the  moment  the  new  governing  body  came 
into  power  the  conduct  was  altered.  They  were  at  once  tainted 
with  the  prejudice  and  affected  by  the  presence  of  Dr.  Temple  and 
Dr.  Bradley.  The  under  masters  continued  their  opposition  to  Dr. 
Eayman,  and  it  was  necessary  for  him  to  make  some  changes.  In 
the  first  place,  he  removed  two  of  the  house  tutors,  Mr.  8eatt  and 

E2  2 
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y.-O.  M.  Hr.  BclberUon,  which  was  approyed  of  by  the  trastees,  who,  in 

1874  porsuahce  of  Dr.  Hayman^s  wish,  disinissed  Mr.  SeoU  from  being 

Q^[^^  a  master  of  the  school ;  but  this  dismissal  having  been  informal, 

V-  it  was  not  carried  out  before  the  trustees  had  riven  place  to  the 

GOVIBNOBfl  OF  ,  . 

BuGBT  new  gOToming  body,  and  after  that  period  no  step  was  taken  by 
_  them  to  carry  out  the  order.  The  next  question  which  axose  was 
as  to  the  appointment  of  a  junior  master  to  a  boarding  house  in 
lieu  of  the  senior  master.  This  was  objected  to  by  the  governing 
body,  notwithstanding  the  clause  in  the  PiMie  Schools  Ad  giving 
the  head  master  power  to  dismiss  at  his  pleasure  any  of  the 
under  masters.  They  could  stand  upon  their  own  right  to  dismiss 
Dr.  HayTrum,  but  would  not  admit  his  right  to  dismiss  them. 
Then,  again,  when  the  question  was  raised  as  to  giving  permission 
to  Dr.  Scott  to  take  pupils,  the  governing  body  were  opposed  to 
Dr.  Hayman^  who,  if  he  made  a  mistake  in  the  charge  brought 
against  him,  made  the  most  ample  apology  for  that  mistake.  Still 
the  governing  body  sided  against  Dr.  Hayman  and  in  favour  of 
Mr.  Scottf  and  they  told  the  Plaintiff  that,  unless  he  could  act 
cordially  with  Mr.  ScoU^  they  might  find  it  necessary  to  remove 
him  from  the  office  of  head  master.  They  could  hold  this  lan- 
guage to  Dr,  Sayman^  but  they  could  not  see  the  propriety  of 
requiring  Mr.  SooU  to  act  more  cordially  towards  Dr.  Sayman. 
The  last  ground  of  complaint  was  that  of  discharging  two  of  the 
masters  who  were  not  the  most  junior  masters.  There  again  the 
governing  body  decided  that  Dr.  Hayman  was  wrong,  when,  in 
truth,  they  had  no  right  whatever  to  interfere  with  the  exercise 
of  Dr.  BaymavCz  power  under  the  Act  to  diacharge  such  masters 
as  he  might  think  fit.  Dr.  Hayman  was,  in  {act,  treated  in  a 
most  unbecoming  manner  by  the  governing  body  from  the  moment 
Drs.  Temjle  and  Bradley  became  members.  The  complaints  of 
the  assistant  masters  were  listened  to ;  they  were  upheld  in  their 
opposition  to  the  head  master,  and  threats  were  held  out  to  Dr. 
Hayman  upon  each  occasion  that  he  would  be  dismissed.  The 
conduct  of  Dr.  Temple  and  Dr.  Bradley  throughout  the  whole 
proceedings  was  fully  sufficient  to  warrant  the  charges  made  by 
the  bill;  that,  under]  the  circumstances,  the  resolutions  and  pro- 
ceedings of  the  governing  body  were  adopted  out  of  the  predeter- 
mined hostility  and  motives  of  resentment  and  party  spirit  on  the 
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part  of  Dis.  TemfU  and  Bradley ^  and  oat  of  the  exercise  by  them     V.-c.  M. 
of  undue  influence  over  the  other  members  of  the  goyeming  body,        1874 
and  the  undue  and  culpable  submission  on  their  part  to  such     hatman 
undue  influence^  and,  in  feet,  out  of  motives  which,  according  to  q^^^^q^  q^ 
the  rtdes  of  equity,  are  improper  and  corrupt.  Buobt 

Hr.  J.  Pearson,  Q.C.,  also  in  support  of  the  bill : — 

Upon  these  facts  in  the  bill  there  are  three  questions  arising 
for  the  consideration  of  the  Court : — ^First :  What  is  the  position 
of  the  governing  body,  and  what  are  the  relations  between  the 
goyeming  body  and  the  head  master?  Secondly:  What  is  the 
jariadiction  which  this  Court  has  in  the  present  case?  And 
thirdly :  Is  it  proper  that  the  Court  should  exercise  its  jurisdic- 
tion, and  if  so,  in  what  way  ?  On  the  first  of  these  questions  it 
has  been  contended  that  the  governing  body  are  not  judges  and 
they  are  not  trustees,  but  they  are  controllers  and  managers  of  the 
schooL  They  are  to  act  conscientiously ;  they  may  not  be  politi- 
cally or  pecuniarily  corrupt,  but  subject  to  those  restrictions  they 
baye  the  most  unlimited  power  in  discharging  the  head  master, 
without  giving  any  reason,  at  their  mere  caprice,  and  without  any 
appeal  to  any  jurisdiction  or  authority  in  this  country.  We  are 
told  that  the  head  master  is  not  the  cestui  que  trust  of  the  govern- 
ing body,  but  what .  position  he  fulfils  we  are  not  told.  If  they 
had  gone  on  to  define  the  position  of  the  head  master  they  would 
have  discoyered  the  fallacy  of  their  arguments.  If  this  autocratic 
goyeming. body  have  this  enormous  and  uncontrolled  jurisdiction, 
then  it  is  a  corporation,  aui  ffeneris,  one  unknown  to  the  law,  a 
creature  of  the  Act  of  Parliament,  and  without  a  syllable  of  inti- 
mation by  the  Act  to  give  that  immunity  from  the  action  of  the 
law  and  from  Courts  of  Equity  which  is  now  claimed.  They  must 
be  supposed  to  stand  in  the  position  of  visitors  of  the  school,  but 
that  is  not  indicated  by  the  Act. 

The  attempted  withdrawal  of  the  governing  body  from  the 
action  of  the  Court  is  an  act  of  mere  imagination  on  the  part 
of  the  Defendants'  counsel  in  order  to  sustain  one  of  the  most 
arbitrary  and  illegal  resolutions  ever  passed  by  any  governing 
body. 

!nie  PiMic  Schools  Ad  was  not  passed  for  the  purpose  of  creating 
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V.-C.  M.  a  new  description  of  governing  body,  but  solely  for  the  purpose  of 

1874  improving  the  management  of  these  public  schools. 

Hayman  This  school  was  originally  a  charity  founded  by  a  grocer  of 

^'  London.    It  was  nothing  more  than  a  cliarity,  and  the  Act  of 

GovsRxoss  or  " 

BuoBT  17  Geo.  3,  c.  71,  was  passed  to  enable  the  trustees  to  found  and 
_^^'  maintain  a  school  and  almshouses  at  Bugby;  and  the  school- 
house,  almshouses,  lands,  and  property  then  belonging  to  the 
school  and  charity,  were  vested  in  such  trustees  for  the  purposes 
of  the  Act,  and  they  were  to  be  styled  "  The  Trustees  of  the  Bugiby 
Charity,  founded  by  Lawrence  Sheriff,  of  London^\GrToceT'*  The 
rules  state  that  the  head  master,  Mr.  Burrough,  was  to  be  con- 
tinued so  long  as  he  should  behave  well,  and  all  the  masters  who 
should  succeed  Mr.  Burrouffh  were  to  be  chosen  by  the  trustees, 
and  to  be  removable  at  the  will  and  pleasure  of  such  trustees. 
The  trustees,  therefore,  had  the  same  power  as  is  now  vested  in 
the  governing  body  under  the  Publie  Sehocls  Ad  of  1868,  the 
only  difference  being  that  the  old  trustees  could  only  remove  the 
head  master  at  their  meeting  in  August,  afterwards  altered  to 
July.  There  was  no  intention  on  the  part  of  the  Legislature  to 
change  the  nature  of  the  foundation  by  the  Act.  The  school  was 
not  to  cease  to  be  a  charity,  and  subject  to  the  rules  of  other 
charities.  The  existing  trustees  were  to  be  the  governing  body 
until  the  election  of  a  new  set  of  trustees,  who  were  to  be  the  new 
governing  body,  but  there  is  nothing  to  withdraw  them  from  the 
jurisdiction  of  this  Court,  which  is  always  exercised  over  trustees. 
The  present  governing  body  are  amenable  to  the  Court  precisely 
as  the  old  trustees  of  the  charity  were.  It  is  not  because  they 
have  a  new  title  that  therefore  the  power  of  the  trustees  is  gone. 
They  still  have  the  sole  distribution  of  the  charity  property 
devised  by  the  founder  of  the  school,  and  have  power  to  make 
regulations  as  to  the  disposal  of  the  property.  They  are  in  all 
respects  trustees  notwithstanding  that  they  have  a  new  title. 
There  was  no  absolute  necessity  imposed  by  the  Act  for  altering 
the  existing  governing  body,  as  the  old  trustees  were  called,  and  if 
they  had  not  been  altered  there  could  have  been  no  pretence  for 
saying  that  that  governing  body  could  have  withdrawn  itself  from 
the  jurisdiction  of  the  Court. 
The  present  governing  body  have  the  same  power  over  the 
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property  of  the  charity  as  the  old  trufitees  had,  and  whoever  may     v.-o.  M. 
continue  to  be  the  trustees  of  the  property  can  do  nothing  with       1874 
the  charity  estates  except  according  to  the  bidding  of  the  goyeming     HAYiuir 
body.    Whatever  estate  at  law  might  remain  in  the  old  trustees  ^^     ^' 
ihey  would  hold  it  simply  as  it  should  be  disposed  of  by  the  new      Buobt 
goyeming  body,  and  if  so,  they  hold  it  as  trustees.  

The  case  of  Dauga/rs  v.  Bivaz  (1)  shews  what  is  sufficient  to  con- 
stitute trostees  and  make  them  amenable  to  the  Court  It  was 
there  held,  that,  notwithstanding  the  rights  of  the  Crown  as 
visitor,  this  Court  had  jurisdiction  to  see  to  the  performance  of 
the  trust  with  'which  the  funds  were  impressed,  and  to  determine 
on  the  validity  of  the  dismissal  of  the  pastor ;  and  the  Court, 
haTOig  come  to  the  conclusion  that  it  was  not  justifiable,  granted  an 
injunction  to  restrain  the  governing  body  from  hindering  the 
pastor  in  the  exercise  of  his  office. 

We  say,  therefore,  that  the  governing  body,  having  the  same 
control  over  the  income  of  the  trust  property  that  the  trustees 
had,  that  constitutes  between  the  governing  body  and  the  Plaintiff 
the  relation  of  trustee  and  cestui  que  irud.  When  Dr.  Hayman 
was  appointed  it  was  to  be  '^  at  the  salary  of  £113  60.  8c2.  per 
annum,  and  the  authorized  capitation  fees  and  other  emoluments 
pertaining  to  the  office."  The  appointment  was  therefore  made 
by  the  trustees  acting  as  trustees  of  the  property.  They  had  a 
trust  which  they  were  bound  to  perform  in  appointing  the  head 
master;  and  the  governing  body,  stiU  acting  as  trustees,  have 
given  Dr.  Sayman  notice  to  give  up  the  possession  of  the  house 
and  property  of  the  charity,  which  is  an  admission  that  it  is  vested 
in  them. 

If  Dr.  Hayman  does  not  stand  in  the  relation  of  cestui  que 
irvd  to  the  governing  body,  then  he  must  be  in  the  position  of 
their  servant.  If  the  intention  of  the  Act  had  been  to  degrade 
the  head  master  to  the  situation  of  a  derk  or  a  butler,  then  no 
gentleman  of  education  would  have  been  found  to  accept  the 
office.  The  case  of  Attomey-Oenerdl  v.  Moffdalen  College  (2)  shews 
the  distinction  between  master  and  servant^  and  trustee  and  cestui 
que  fntif.  There  the  Court  refused  to  interfere  because  there  was 
a  visitor;  and  there  was  no  evidence  of  a  trust;  and  if  the  Legis- 
(1)  28  Beav.  233.  (2)  10  Beav.  402. 
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V..0.  M.  latare  had  intended  the  governing  bodies  appointed  by  this  Act  to* 

1874  haye  the  position  and  fanetions  of  a  viBitor,  it  would  haye  done  so 

Hatman  ^7  express  enactment,  and  this  not  being  done  shews  that  it  was 

^«  not  the  intention,  but  that  they  were  to  be  trustees.    The  distinc- 

GOWBKOBS  OF  -r* 

BuGBT  tion  exemplified  in  Whiston  y.  Dean  ofBochester  (1)  is,  that  where 
_^^'  there  is  a  body  holding  funds,  and  haying  the  control  of  funds,  to 
be  he]d  for  certain  definite  purposes,  that  constitutes  the  relation 
of  trustee  and  cedui  qvs  irwt.  Dr.  Hayman  is  vested  with  the 
right  to  receive  a  sum  of  money  annually  out  of  the  charity  pro- 
perty, and  all  other  emoluments  pertaining  to  the  office;  oon-- 
sequently  the  relation  of  a  cestui  que  trust  is  established  in  hiff 
case.  I  say,  then,  that  the  new  governing  body  are  the  successors 
of  the  old  trustees  as  fiGtr  as  Dr.  Hayman  is  concerned,  and  this 
Court  has  the  same  jurisdiction  over  the  governing  body  as  it  had 
over  the  old  trustees. 

In  Willis  V.  ChUde  (2)  this  distinction  is  also  shewn,  where  there 
was  a  power  in  the  governing  body  to  remove  the  master  upon 
such  grounds  as  they  should  at  their  discretion,  and  in  due  exercise 
of  the  powers  and  trusts  vested  in  them,  deem  just.  There  it  was 
held  that,  although  they  had  the  power  to  dismiss  the  master  at 
their  pleasure,  they  could  not  do  so  free  from  the  control  of  this 
Court. 

All  we  want  in  this  case  is,  that  the  Defendants  shall  put  in  an 
answer,  in  order  that  we  may  see  whether  they  have  made  up 
their  minds  honestly  and  independently,  without  being  influenced 
by  any  corrupt  or  malicious  motives,  that  is  to  say,  mcUd  mente. 

The  resolution  dismissing  Dr.  Eayman  is  founded  on  *^  the  ad- 
ministration of  the  school  from  the  period  when  the  goveming 
body  came  into  office  to  the  present  time/'  This  is  the  reason 
given  by  implication  for  the  resolution  at  which  the  goveming 
body  arrived.  The  reason  extends  to  those  accusations  brought 
from  time  to  time  against  the  Plaintiff,  in  which  it  can  be  shewi» 
that  they  acted  irregularly  and  improperly.  The  Court  is  justified 
under  this  resolution,  in  considering  whether  the  grounds  of  dis- 
missal are  sufficient.  In  all  cases  where  there  is  absolute  power 
of  dismissal  it  may  be  given  without  reasons,  but  where  reasons 
are  given,  then  they  must  be  such  as  can  be  substantiated.    This 

(1)  7  Hare,  682.  (2)  13  Beav.  117. 
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was  decided  in  Beg.  y.  Bailiffs  of  Ipstoioh  (1),  and  in  Bex  v.     y.-o.  m. 
Biskap  of  Lmdon  (2),  and  Be  Beloved  Wilkes  Charity  (3).    If  the        1874 
trostees  think  fit  to  state  a  reason,  then  the  Court  may  say  that  they     hatmIn 
have  come  to  a  wronp^  conclusion  on  that  reason.  The  acts  char&:ed  ^      ^- 
agamst  Dr.  Hayfnan  are  the  three  separate  cases  designated  as  Mr.      Rugby 

Qreen^s  case,  Mr.  8c(dfs  case,  and  Messrs.  Sedgwick  and  Smith's       ^ 

case,  in  each  of  which  the  goyeming  body  had  taken  part  against 
Dr.  Satftnan  and  in  fayour  of  his  opponents,  and  in  which  they 
had  shewn  an  amount  of  injustice  and  unfairness  which  could  only 
haye  been  caused  by  the  undue  and  improper  influence  of  Dr. 
Temple  and  Dr.  Bradley  ;  and  this  is  most  clearly  proyed  by  the 
fact  that  the  old  trustees,  before  the  adyent  of  these  two  gentle- 
men, had  testified  their  approyal  of  Dr.  Haymaris  conduct. 

These,  then,  are  the  reasons  for  the  resolution  of  the  goyeming 
body ;  but  it  is  submitted  that  such  reasons  are  wholly  unsubstan- 
tial and  insufficient  for  the  remoyal  of  a  head  master,  and  it  is  for 
the  Court  to  decide  whether  the  goyeming  body  were  justified  in 
their  conduct^  or  whether  they  were  not,  on  the  contrary,  actuated 
by  improper  motiyes,  as  alleged  by  the  bill.  The  allegations  in 
the  bill  are  not  mere  pleader's  colour,  bat  are  warranted  by  the 
facts  which  are  admitted  by  the  demurrer  to  be  trae. 

If  these  gentlemen  are  not  trastees,  they  are,  at  any  rate,  judges ; 
for,  if  not  so  in  name,  they  are  giyen  judicial  functions,  and  they 
must  exercise  those  functions  under  the  same  rules  of  justice  and 
equity  by  which  aU  judges  are  bound.  Under  any  circumstances, 
vbere  a  body  of  men  haye  absolute  powers  giyen  them,  they  are 
bound  to  act  upon  principles  of  propriety  and  fair  play. 

What,  then,  is  the  duty  of  the  Court  as  to  its  interference  in  such 
a  case,  and  what  is  the  rale  of  law  as  to  the  propriety  of  conduct 
apon  which  such  a  goyeming  body  ought  to  act  ?  The  power  to 
dismiss  a  head  master  is  a  judicial  power,  and  they  are  bound  to 
act  on  the  same  principles  as  eyery  Judge  acts.  If  they  bring  to 
the  decision  of  such  a  case  as  this  improper  motiyes,  a  Court 
of  Equity  will  interfere,  and  will  annul  the  decision.  In  Bacon*s 
Abridgment  (4),  the  rule  is  laid  down  as  to  where  the  partiality  of 
&  juror  is  a  good  cause  of  challenge,  in  these  words :  '^  So,  also,  if 

(1)  2  Id.  Raym.  1232.  (3)  3  Mac.  &  G.  44a 

(2)  13  East,  419.  (4)  VoL  iv.  p.  561  (Dodd's  Ed.). 
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y.-G.  M.  he  has  declared  his  opinion  touching  the  matter/' "  or  has  done  any 

1874  act  by  which  it  appears  that  he  cannot  be  impartial."    Partiality 

]3^[^^  is  laid  down  as  one  of  the  strongest  reasons  for  setting  aside  a 

^*  decision.    The  case  of  Dummer  v.  GarporcUum  of  Chippenham  (1) 

OOVERKOBSOF  i  .  i  .  .11  1  .  t 

RuoBT      is  an  authority  shewmg  that  a  corporation  will  not  be  permitted 

*     to  act  corruptly  in  the  execution  of  its  trust.    In  re  Fremmgton' 

School  (2)  is  to  the  like  effect. 

Partiality  and  prejudice  are  as  bad  as  corruption.  The  Courts 
have  frequently  decided  that  Judges  must  act  without  bias  of  any 
kind.  Where  there  is  an  absolute  power  of  remoyal,  it  will  be 
controlled  wherever  it  is  shewn  to  haye  been  exercised  from  a  coi^ 
rupt  or  improper  motive,  or  upon  charges  which  have  not  been 
proved,  or  fairly  and  impartially  investigated.  In  Beff»  v.  JusUces 
of  Suffolk  (3),  Mr.  Justice  Wightman  said,  '^  It  is  very  important 
that  no  magistrate  who  is  interested  in  the  case  before  the  Court 
should  interfere,  while  it  is  being  heard,  in  any  way  that  may  create 
a  suspicion  that  the  decision  is  influenced  by  his  presence  or  inter- 
ference ;"  and  in  cases  of  arbitration  it  has  been  held,  that  if  an 
arbitrator  has  expressed  an  opinion  on  one  side  or  the  other,  the 
award  will  be  dismissed.  The  cases  of  Munday  v.  Knight  (4),  OH- 
lert  V.  Lewis  (5),  and  Chicoi  v.  Lequeme  (6),  support  this  argument. 
Upon  all  these  authorities  it  is  submitted  that  the  case  is  brought 
within  the  jurisdiction  of  the  Court,  and  that  the  charges  con- 
tained in  the  11th,  88th,  114th,  and  185th  paragraphs  of  the  bill 
are  made  out  with  sufficient  clearness  to  require  an  answer  to  be 
put  in  by  the  Defendants. 

Mr.  Morgan  Howard,  and  Mr.  H.  A.  CUffard,  followed  on  the  same 
side,  and  cited  Archibald's  Practice  in  the  Crown  Office  (7),  and 
MaUaiieu  v.  Hodgson  (8),  for  the  purpose  of  shewing  the  practice  at 
common  law  in  respect  of  the  proceedings  under  a  writ  of  mandamus. 

Mr.  Cotton,  in  reply : — 

I  agree  that  you  must  take  the  statement  in  the  bill  as  admitted, 
so  far  as  the  law  goes,  but  there  is  nothing  charged  against  the 

(1)  U  Ves.  246.  (6)  1  D.  J.  &  &  38. 

(2)  11  Jut.  421 ;  S.  C.  10  Jur.  512,  (6)  2  Ves.  Sen.  315,  318. 

(3)  18  Q.  B.  421.  (7)  Page  301. 

(4)  3  Hare,  497.  (8)  16  Q.  B.  689,  716. 
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goyeniiDg  body  which  can  substantiate  the  allegations  inserted  by     V.-G.  M. 
the  pleader.   I  only  admit  the  facts  for  the  sake  of  the  legal  argu-        1874 
menty  not  for  the  purpose  of  the  extraordinary  charges  founded     hatkan 
upon  no  facts  whatever.  Gotbbnobs  or 

The  head  masters  of  all  the  schools  to  whiqh  the  PubUe  SchooU      Bdoby 

Ad  applies,  hold  their  office  as  servants  of  the  governing  body,        * 

who  can  dismiss  them  at  their  pleasure.  Men  of  high  position, 
such  as  constitute  the  governing  body  of  these  schools,  would 
neyer  consent  to  act  in  that  capacity  if,  when  they  dismissed  a 
head  master  for  reasons  which  appeared  good  to  themselves,  they 
were  to  be  subject  to  a  Chancery  suit 

By  the  Sehoob  Act  of  1864  it  was  enacted  that  persons  to  be 
appointed  under  the  Act  should  take  and  hold  office  subject  to 
such  provisions  and  regulations  as  might  be  thereafter  enacted 
concerning  the  same.    Then  the  Public  Schools  Act  of  1868  ex- 
pressly enacts  that  the  head  masters  who  shall  be  appointed  shall 
hold  their  office  at  the  pleasure  of  the  new  governing  body.    Dr. 
Eayman  was  appointed  in  1869,  and  the  new  governing  body  did 
not  come  into  office  until  1871.    It  has  been  contended  that  inas- 
much as  Dr.  Edyman  was  appointed  by  the  old  trustees  he  could 
be  removed  only  under  the  regulations  affecting  the  old  trustees, 
and  that  as  he  was  dismissed,  not  at  a  meeting  held  in  July,  but  at 
another  time  of  the  year,  the  resolution  of  dismissal  is  void ;  but 
that  position  cannot  be  maintained,  and  Dr.  Hayman,  in  dismissing 
Mr.  Seott,  acted  upon  the  construction  of  the  Act  now  contended 
for  by  the  governing  body.    Upon  the  coming  into  existence  of 
the  new  governing  body  the  old  Act  ceased,  and  the  head  master 
was  removable  at  the  pleasure  of  the  new  governing  body.    It  is 
said  that  this  can  only  be  done  under  the  new  rules  and  regulations 
to  be  afterwards  framed,  but  the  power  of  dismissal  is  not  affected 
by  the  new  rules  and  regulations  to  be  framed.   The  Act  would  not, 
perhaps,  apply  to  a  master  appointed  before  1864 ;  such  a  master 
would  have  to  be  dismissed  under  the  old  regulations  of  the  school. 
That  was  the  question  raised  with  regard  to  Mr.  8coU,  but  it  turned 
out  that  by  an  accident  his  appointment  was  made  out  after  1864, 
and  therefore  Dr.  EUayman  had  a  legal  right  to  dismiss  him ;  but  just 
as  Dr.  Eayman  claimed  a  right  to  exercise  that  power  against  his 
under  masters,  so  do  the  governing  body  claim  the  right  to  dismiss 
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V.-G.  M.  their  head  master,  who  was  appointed  after  186^.    All  that  the 

1874  goyeming  body  maintains  is,  that  it  is  for  the  best  interests  of  the 

}£][^y  school  that  Dr.  Hayman  should  be  dismissed.    If  the  resolutions 

V-  passed  by  them  were  to  be  set  aside  it  would  be  impossible  for  the 

GOVEBNOBS  OF  '^  -^  '^ 

BuoBT      assistant  masters  to  continue  to  act  under  a  man  who  has  attacked 

them  in  this  way ;  and  the  governing  body  are  of  opinion  that  the 

only  course  open  to  them  is  to  dismiss  the  head  master  rather  than 
that  all  the  assistant  masters  should  leave. 

As  to  the  relation  of  the  new  goyeming  body  with  the  old  trus- 
tees, I  do  not  dispute  the  right  of  this  Court  to  interfere,  if  the 
resolution  is  bad,  to  prevent  Dr.  Hayman  from  being  turned  out  of 
the  school-house ;  but  my  contention  is  that  the  resolution  has  not 
been  passed  by  the  governing  body  as  trustees,  but  as  the  govern- 
ing body  appointed  by  the  Act  You  must  regard  their  power 
and  the  position  in  which  they  passed  this  resolution,  and  not  look 
on  them  as  to  their  powers  as  trustees.  We  are  not  now  consider- 
ing the  execution  of  their  trust,  but  their  conduct  with  regard  to 
the  management  of  the  schooL  The  fact  that  they  have  the 
school-house  vested  in  them  does  not  raise  any  such  construction 
as  that  in  Daugars  v.  Bivaz  (1).  If  the  resolution  is  not  good,  then 
I  admit  the  Ck>urt  would  have  a  right  to  interfere.  What  I  ques- 
tion is  the  jurisdiction  of  this  Court  to  say  that  the  resolution  is 
bad.  If,  without  dismissing  him  from  being  head  master,  they 
were  seeking  to  turn  him  out  of  the  trust  property,  then  the  Court 
might  interfere.  On  these  grounds  I  say  that  most  of  the  cases 
cited  to  shew  that  we  are  trustees  have  no  bearing  upon  the 
matter.  We  are  not  inquiring  about  the  resolution  passed  by  the 
governing  body  in  their  position  of  trustees,  but  in  their  position  of  a 
governing  body.  The  argument  on  the  other  side  is  a  fallacy,  when 
they  say  we  succeeded  the  trustees  of  the  charity,  and  therefore  we 
are  trustees.  It  is  upon  what  has  been  done  by  the  new  governing 
body  as  managers  of  the  school  that  the  Court  is  called  upon  to  act 
It  cannot  be  said  that  the  governing  body  were  exercising  a 
judicial  power.  A  consideration  of  their  true  position  gets  rid  of 
all  the  argument  based  upon  judicial  power.  A  person  acting  judi- 
cially cannot  be  said  to  act  on  his  pleasure ;  when  he  acts  according 
to  his  pleasure  it  is  not  judicial.    Judicial  discretion  is  very  dif- 

(1)  28  Bear.  233. 
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ferent  from  pleasure  ad  libitum.  When  once  you  have  the  judicial     V.-C.  IC 
iacnlty  admitted,  there  is  an  end  of  acting  **  at  pleasure."    The        I87i 
governing  body,  on  the  contrary,  are  not  to  decide  as  a  Judge  would     hatiuk 
decide,  who  is  bound  by  legal  and  technical  diflSculties,  but  they  qq^j^^q^ 
are  bound  to  say,  yes  or  no,  whether  the  head  master  is  to  remain      Bcobt 

School. 

or  to  be  dismissed.   I  question  the  right  of  this  or  any  other  Court        

to  interfere  with  them  on  grounds  which  might  be  right  in  forming 
the  decision  of  a  Judge.  It  is  essential  that  this  should  be  held  in 
view — ^that  there  is  no  appeal  against  their  decision  as  a  judicial 
decision.  Suppose  Mr.  Sidgwieh  had  appealed  against  the  decision 
of  Dr.  Hayman  when  he  was  dismissed,  on  the  ground  that  although 
he  was  not  a  married  man  he  was  just  about  to  be  married,  and 
that  he  based  his  expectations  in  life  on  retaining  his  appointr 
ment^  how  could  such  a  question  be  discussed  ?]  If  the  governing 
body  come  to  the  conclusion  that  it  is  for  the  benefit  of  the 
school  that  the  head  master  should  be  dismissed,  it  is  sufficient  for 
them  to  say,  **  We  are  not  satisfied  with  your  steward^p,  and  you 
must  go."  To  these  men  Parliament  has  intrusted  the  duty  of 
removing  the  head  master  at  pleasure,  and  the  reason  of  such  a 
course  is  obvious.  It  is  for  the  purpose  of  avoiding  the  scandal 
which  might  arise  from  investigating  in  a  Court  of  Law  every 
question  which  might  arise,  that  Farhament  has  said,  '^  Tou  are 
the  governors,  and  you  are  not  answerable  to  any  one  for  your 
conduct  except  to  Parliament**  Why  should  not  any  rejected 
candidate  for  office  under  the  govemiog  body  come  to  the  Court 
and  say  the  same :  *'  My  testimonials  were  the  best,  and  I  ought 
to  have  been  elected."  If  not  in  one  case,  why  not  in  the  other  ? 
This  throws  out  of  the  argument  many  of  the  authorities  which 
have  been  cited.  It  was  said  in  Reg.  v.  Barid  (1)  that  pecuniary 
interest  might  disqualify  a  person  from  acting  as  a  Judge  in  the 
matter,  but  circumstances  from  which  a  suspicion  of  favour  might 
arise  did  not  produce  the  same  effect.  The  question  as  to  the 
decision  of  a  Judge  is,  however,  pf  a  different  kind,  for  he  has  to 
consider  the  rules  of  law  and  not  to  consider  the  details  of  per- 
sonal disadvantages,  and  not  to  see  whether  a  man  is  married  or 
single,  as  Dr.  Hayman  did  in  the  case  of  Mr.  Sidgwiek. 
Neither  does  the  case  in  Bacon's  Abridgment  (2)  apply,  because 

(1)  Law  Bep.  1  Q.  R  230.  (2)  Vol.  iv.  p.  561  (Dodd's  Ed.> 
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■ 
y.-C.  H.     juries  are  bound  to  decide  upon  the  evidence  brought  before  them, 

1874        and  not  according  to  their  pleasure.    Then,  as  to  arbitrators,  this 

Hatman     ^  ^^^  ^^®  ^^^^^  ^^  ^^  arbitrator  being  biased,  but  whether  two  men 

«•  out  of  twelve,  having  a  bias,  have  so  vitiated  and  leavened  the 

RuGBT      whole  mass  of  the  governing  body  that  the  other  ten  were  incapable 

Sotool.     ^j  fonning  a  right  opinion. 

On  what  ground,  then,  is  the  Court  asked  to  set  aside  the  resolu- 
tion ?  It  is  not  alleged  that  they  had  any  pecuniary  interest,  or 
that  they  wished  to  elect  any  friend  of  their  own.  It  is  not 
asserted  that  they  acted  maliciously,  but  only  with  partiality  and 
bias ;  that  Dr.  Temple  and  Dr.  Bradley  came  to  the  consideration 
of  the  case  with  preconceived  opinions  and  strong  prejudice,  and 
that  the  governing  body  yielded  too  readily  to  their  views.  These 
allegations  might  have  weight  if  you  were  dealing  with  trustees, 
or  a  person  acting  judicially ;  but  it  is  not  so.  They  are  acting  in 
the  management  of  the  school,  and  the  only  charge  upon  which 
the  Court  could  interfere  would  be  that  they  acted  corruptly, 
which  is  not  even  charged. 

It  has  been  said  that  before  the  new  governing  body  was 
appointed  the  trustees  favoured  Dr.  Hayman,  but  that  im- 
mediately afterwards  a  different  course  of  conduct  was  initiated, 
and  that  this  was  owing  to  the  introduction  of  Dr.  Temple  and 
Dr.  Bradley  ;  but  it  was  not  so  by  any  means.  The  new  govern- 
ing body  acted  .with  great  leniency  towards  Dr.  Hayman.  They 
investigated  the  charges  made  against  him ;  they  advised  him  to 
act  in  a  more  conciliatory  manner ;  they  gave  him  several  warn- 
ings that  his  conduct  was  not  approved  of,  and  it  was  not  until 
two  years  after  their  coming  into  ofBice  that  they  felt  themselves 
bound  to  carry  out  their  powers  of  dismissal.  They  have  given 
no  reasons  for  the  resolution  they  came  to,  except  that  he  is  not  a 
fit  man  to  be  head  master.  That  is  their  opinion,  and  it  is  not  for 
the  Court  to  say  that  upon  the  facts  of  the  case  it  would  have  come 
to  a  different  conclusion.  They  were  men  fully  competent  to 
exercise  the  powers  given  them.  They  had  every  opportunity  of 
knowing  all  the  details  of  the  various  complaints  made  against 
Dr.  Hayman,  and  they  were  better  able  to  form  an  opinion  than 
any  Court  would  be.    In  the  case  of  Bex  v.  Biehop  of  London  (I) 

(1)  13  East,  421 ;  15  Ibid.  117, 146. 
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no  reasons  were  giyen  for  the  refusal  of  the  bishop  to  signify  his     y.-c.  M. 
approbation,  and  the  Court  said  there  was  no  instance  of  a  man-       1874 
damns  to  the  ordinary  to  admit  a  candidate  to  holy  orders,  or  to     hItmah 
specify  the  reasons  why  he  refused.    The  bishop  stood  only  upon  ^      «• 
his  objection  to  the  fitness  of  the  person,  and  the  statute  meant      Bcgbt 
that  the  bishop  should  be  the  judge  of  such  fitness.  ^^* 

In  WtBis  y.  ChUde  (1)  there  was  a  power  to  remove  the  master 
upon  such  grounds  as  the  trustees  should,  in  the  due  execution  of 
the  powers  of  the  trust  reposed  in  them,  deem  just,  provided  that 
the  grounds  of  such  removal  should  be  stated  on  the  book  of 
minutes.  It  was  therefore  part  of  their  trust,  and  not  a  mere 
power  to  dismiss  at  pleasure ;  but  the  reasons  were  to  be  given  in 
order  that  they  might  be  examined  into.  So,  in  Dean  v.  Bennett  (2), 
there  were  special  provisions  as  to  the  manner  in  which  the  dis- 
misBal  was  to  take  place,  and  it  was  decided  that  the  meeting  for 
the  purpose  of  bringing  charges  generally  was  improper ;  that  if 
no  reasons  had  been  given  it  might  have  been  good ;  but  that 
imder  the  drcumstanoes  it  was  clear  that  the  meeting  had  not 
had  the  opportunity  of  exercising  a  sound  discretion  in  the  matter, 
and  on  that  account  the  dismissal  was  invalid,  as  well  as  on 
account  of  the  informality  of  the  notice  of  the  meeting.  Be  Beloved 
Wilkes*  Charity  (8)  only  laid  down  that  if  trustees  have  to 
exercise  a  discretion,  they  are  not  bound  to  give  reasons.  The 
Court  would  not  interfere  unless  there  was  evidence  of  their 
having  acted  otherwise  than  fiedrly  and  honestly.  That  case, 
therefore,  is  in  favour  of  our  contention. 

These  gentlemen,  however,  are  not  acting  as  trustees,  but  as  a 
governing  body  of  the  school.  In  Doe  v.  Haddon(4)  the  decision 
turned  upon  the  conduct  of  the  governing  body  in  acts  extra- 
neous to  the  management  of  the  school,  and  in  Beg.  v.  Bailiffs 
of  IpswiA{S)  the  dismissal  was  to  be  on  good  cause  shewn, 
and  then  the  o£Scer  could  not  be  discharged  without  cause. 

In  this  case  there  can  be  no  inquiry,  because  no  matter  of  fact 
is  alleged  which  is  capable  of  being  inquired  into.  It  has  been 
attempted  to  connect  the  final  resolution  with  the  previous  com- 

(1)  13  Beay.  117.  (3)  3  Mac.  &  G.  440. 

(2)  Law  Bep.  6  CL  489.  (4)  3  Doug.  310. 

(6)  2  Ld.  Baym.  1232. 
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V.-O.  M.     plaints,  but  the  governing  body  distinctly  declined  to  reopen  the 

18^4       former  complaints,  and  they  decided  upon  the  general  unfitness  of 

"^"^       the  Plaintiff  to  be  head  master,  and  on  his  whole  conduct  since  he 

^™^     came  to  the  school.    It  cannot  be  said  that  the  acta  of  the  govem- 

^'""^Qw  ""' ing  body  were  based  upon  matters  dehors  the  management  of 

®^^     the  school    They  formed  their  opinion  upon  all  the  facts  which 

came  to  their  knowledge,  that  Dr.  Hayman  was  not  the  right  man 

for  the  place,  and  there  is  nothing  to  shew  that  they  had  any 

malicious  feeling  in  the  matter.    It  is  not  for  the  Court  to  dive 

into  the  thoughts  of  these  gentlemen.    They  have  their  power 

to  act  direct  from  the  statute,  and  whether  they  acted  judiciously 

or  not,  has  nothing  to  do  with  the  question. 

The  whole  argument  has  been  on  the  allegation  that  these  two 
gentlemen,  Dr.  Tcmpfo  and  Dr.  Bra^,  formed  a  scheme  to  get 
Dr.  Hayman  removed  from  the  post  of  head  master,  and  that  they 
used  their  influence  over  the  rest  of  the  governing  body  to  induce 
them  to  pass  the  resolution  dismissing  him,  and  that  this  conduct 
entirely  vitiated  the  resolution.  The  Court  then  is  asked  to  set 
aside  the  decision  on  the  ground  that  ten  men  were  so  influenced 
and  misled  by  the  other  two  that  they  were  incapable  of  forming 
an  independent  opinion.  The  charge  is  in  itaelf  so  frivolous  that 
it  does  not  bear  consideration.  Under  any  circumstances,  the 
Court  has  no  jurisdiction  whatever  to  interfere,  and  it  is  better 
that  this  fact  should  be  made  known  at  once  upon  demurrer  to 
the  bill,  than  that  delay  and  expense  should  be  incurred  by  con- 
tinuing a  litigation  which  can  only  lead  to  scandal  and  bad 
feeling. 

March  21.    Sir  B.  Malins,  V.C.  :— 

This  is  a  suit  instituted  by  the  Eev.  Dr.  Eayman,  the  present 
head  master  of  Bugby  School,  against  the  governing  body  of  that 
school  and  the  Right  Rev.  the  Bishop  of  Eooder.  The  case  is  one 
of  great  importance.  It  has  occupied  a  large  portion  of  the  time 
of  the  Court,  and  it  has  been  most  ably  argued  during  six  days  of 
the  present  and  past  weeks.  The  fects  of  the  caae  as  stated  in 
the  bill  are  these :  The  Rev.  Dr.  Temple,  in  the  year  1858,  was  ap- 
pointed head  master  ofBugby^md  in  the  year  1869  he  was  appointed 
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Bishop  of  EoBeteTy  and  tbereupon,  as  a  matter  of  course^  resigned  the     Y.-C.  M. 
head  mastership  of  Bughyy  to  take  effect  from  Christmas,  1869.        1874 
The  Plaintiff  was  at  that  time  head  master  of  Bradjidi  CoUege,  to     haymajt 
which  he  had  been  appointed  in  1868.    His  appointment  to  Brad-  ^      ^' 
fdd  College  had  been  made  in  the  same  way  as  his  appointment  to      Bugbt 
Btyby  School  was  afterwards  made,  viz.,  by  public  competition.    He  ^^' 

and  other  persons  desirous  of  being  appointed,  sent  in  testimonials 
shewing  their  fitness  for  the  office,  and  upon  an  examination  of 
these  testimonials  he  was  selected.  Upon  the  resignation  of  Dr. 
Temple  being  delivered  to  the  trustees,  they  caused  advertisements 
to  be  published  in  the  newspapers,  requesting  those  who  wished  to 
become  candidates  for  the  office  of  head  master  to  send  in  their  ap- 
plications, accompanied  by  testimonials  as  to  their  qualifications, 
by  a  day  named,  and  in  accordance  with  such  advertisements,  and 
as  is  usual  in  such  cases,  the  Plaintiff  sent  in  to  the  trustees  a 
written  application  for  the  office,  together  with  written  or  printed 
testimonials  of  the  Plaintiff's  character  and  attainments  signed  by 
various  persons,  and  bearing  various  dates.  All  the  testimonials 
are  dated,  and  have  the  actual  date  on  which  the  same  had  been 
given  to  the  Plaintiff  by  the  writer  thereof,  with  the  following  ex- 
ceptions, viz.:  a  testimonial  from  the  late  Professor  Connington 
was  not  dated,  and  a  testimonial  from  the  Bev.  Dr.  Holder^  then 
head  master  of  Ipauneh  School^  was  dated  September  11,  without 
specifying  the  year. 

By  a  resolution  on  the  20th  of  November,  1859,  the  Plaintiff 
was  appointed  head  master  of  Bugby  School  by  the  trastees,  the 
governing  body  at  that  time,  and  they  were  the  trustees  of  Bugby 
'  Charity.  Those  of  the  trustees  who  were  present  on  that  occasion 
were  Mr.  TTiw,  MJP. ;  the  Duke  of  Marlborough^  the  Earl  of 
Warwichf  Lord  Charles  Bertie  Percy ^  Lord  Leigh^  Sir  C  B.  Adder- 
fcy,  M.P. ;  Mr.  Newdegate,  M.P ;  Mr.  Davenport,  M.P. ;  the  Bev.  C 
W.  Holbeeh,  and  Colonel  North,  M.P.  The  appointment  of  the 
Plaintiff  having  been  made  on  the  20th  of  November,  X869,  on  the 
19th  of  December,  1873,  the  new  governing  body  of  Bughy  School 
came  to  a  resolution  that  Dr.  Hayman  be  removed  from  his  office 
of  head  master.    Such  removal  to  take  effect  on  the  7th  of  April 

.next. 

From  the  19th  of  November,  1869,  therefore,  up  to  the  present 
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y.-O.  M.  time,  Dr.  Bayman  has  been  head  master,  and  he  has  been  by  these 

1874  resolutions  removed  from  that  position  as  from  the  7th  of  April 

jj^^j^  next.    It  must  be  observed  that  the  original  appointment  of  Dr. 

-,       ^-  Hayman  was  made  by  the  trustees  of  Bughy  Charity.      The  duties 

Governors  of       •^  •'  ip  j  j 

RcoBY  of  these  trustees  with  regard  to  the  head  master  are  prescribed  by 
—  the  provisions  of  the  17  Geo.  3,  c.  71 ;  but  I  think  it  necessary 
to  refer  only  to  the  first  and  second: — First,  the  Eev.  Stanley 
Biirrouffhy  M.A.,  the  present  schoolmaster,  to  be  continued  so  long 
as  he  shall  behave  well,  and  the  house  now  inhabited  by  the  said 
S.  Burrough  to  be  the  place  of  his  residence,  and  of  the  residence 
of  all  the  masters  of  the  grammar  school  who  shall  succeed  him, 
and  the  room  now  used  as  a  school  to  be  the  place  in  which  the 
boys  resorting  to  the  school  shall  be  taught  grammar  and  the  Latin 
and  Greek  languages ;  and  second,  that  all  the  masters  of  the  school 
who  shall  succeed  the  said  8,  Burroughs  the  present  master,  the 
usher  or  ushers,  and  the  writing  masters  who  shall  succeed  those 
first  to  be  nominated,  as  hereinbefore  mentioned,  shall  be  chosen 
within  three  months  next  after  any  vacancy  shall  ^happen  by  the 
trustees,  or  the  major  part  of  them,  present  at  a  meeting  to  be 
held  for  that  purpose,  and  be  removeable  at  the  will  and  pleasure  of 
the  trustees  or  a  major  part  of  them  present  at  their  meeting  on 
the  first  Tuesday  in  the  month  of  August.  By  a  subsequent  Act 
of  Parliament,  the  third  Tuesday  in  July  was  substituted  for  the 
first  Tuesday  in  August,  the  latter  month  having  been  found  in- 
convenient for  holding  meetings  in.  It  is  therefore  clear  that  if 
the  rights  of  Dr.  Sayman  depended  upon  the  17  Geo.  3,  only,  he 
was  liable  to  be  removed  "  at  the  will  and  pleasure  of  the  trustees," 
but  that  such  will  and  pleasure  could  only  be  expressed  at  the 
annua^  meeting  to  be  held  in  the  month  of  July.  But  the  PMio 
Schools  Ad  was  then  in  force,  and  that  provided,  by  the  13th  and 
28th  sections,  that  the  head  master  of  every  school  to  which  the 
Act  applied  should  be  appointed  by  and  hold  his  o£Sce  at  the 
pleasure  of  the  new  governing  body,  and  that  all  other  masters 
should  be  appointed  by  and  hold  their  offices  at  the  pleasure  of  the 
head  master ;  and  that  subject  to  any  alterations  made  by  that  Act,, 
or  by  any  scheme  or  statute  made  in  pursuance  thereof,  all  powers 
vested  by  Act  of  Parliament,  charter,  instrument  of  endowment, 
custom,  or  otherwise  in  the  then  [existing  governing  body  of  a 
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school  to  which  the  Act  "applied  in  relation  to  such  school,  or  the     V.-O.  M. 
government   thereof,  should   continue  in  force,  and  might  be       1874 
exercised  by  such  governing  body  until  a  new  governing  body     hatmak 
should  be  appointed,  and  after  the  appointment  of  a  new  govern-  ^^     •• 
ing  body,  by  the  new  governing  body  in  the  same  manner  in  which       Bugby 
they  might  have  been  exercised  if  that  Act  had  not  been  passed.       ...  ' 
This  makes  no  provision  as  to  the  time  or  place  at  which  such 
"  pleasure  **  of  the  governing  body  is  to  be  expressed. 

But  it  had  been  provided  by  the  27  &  28  Vict.  c.  92,  in  these 
terms :  The  Act  recites  that  a  commission  was  issued  in  the  year 
1861,  under  letters  patont  of  Her  Majesty,  for  the  purpose  of 
inquiring  into  the  nature  and  application  of  the  endowments,  and 
into  the  administration  and  management  of  the  colleges  and 
schools  named  in  the  schedule  annexed  thereto.  And  it  recites 
the  substance  of  their  report,  and  then,  in  order  to  make  those 
who  might  afterwards  be  appointed  subject  to  the  provisions  and 
alterations  of  the  laws,  it  enacts  that  ''every  person  appointed 
after  the  passing  of  this  Act  to  any  office  in  the  governing  body 
of  any  of  the  said  colleges  or  schools  shall  take  and  hold  that 
office  subject  to  such  provisions  and  regulations  as  may  hereafter 
be  enacted  respecting  the  same."  Then  it  provides  that  the 
governing  body  shall  mean  and  include  the  head  master.  That, 
therefore,  made  Dr.  Sayma/rCs  appointment  subject  to  any  provi- 
sion which  Parliament  might  afterwards  make. 

The  new  governing  body  contemplated  by  the  Act  of  1869  was 
duly  constituted  in  the  month  of  December,  1871,  and  it  consisted 
of  the  following  distinguished  persons : — ^The  Bishop  of  Worcester 
(Chairman),  Dr.  TempUy  Bishop  of  Exeter  (Deputy-Chairman),  the 
Marquis  of  Herifordy  the  Earl  of  Warwick^  Lord  Leiffh,  Sir  Charles 
Adderley,  Mr.  Newdegate,  Dr.  Bradley  ^  the  Be  v.  Dr.  fo^on,^  Maater 
of  8t.  JohfCs  College,  Cambridge^  Mr.  Smith,  Professor  of  the  Univer- 
sity of  Oxford,  and  Mr.  Richards,  the  Parliamentary  Counsel,  who 
VHs  formerly  an  under-master  at  Bugly  School. 

The  first  point  relied  upon  on  behalf  of  the  Plaintiff  was  that 

he  is  not  liable  to  be  dismissed  by  the  new  governing  body,  but 

tliat  the  power  must  be  exercised  by  the  old  trustees,  and  as  they 

could  only  exercise  it  at  the  annual  meeting  in  July,  the  resolution 

of  the  19th  of  December  last  was  necessarily  invalid.    I  am,  how- 

F2  2 
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V.-C.  M.     ever,  of  opinion  that  the  Plaintiff  became  subject  to  the  new 

1674        governing  body  upon  their  coming  into  existence,  and  that  this 

Hatmak     objection  to  the  resolution  of  dismissal  cannot  be  sustained.    The 

*'oBs  OP  Plaintiff  himself  always  treated  the  new  governing  body  as  having 

RuoBT      entire  authority  over  him  from  the  day  it  came  into  existence. 

' '     To  this  body  his  subsequent  communications  were  addressed. 

It  is,  in  my  opinion,  clear  that  the  Plaintiff  and  all  the  head 
masters  of  the  great  public  schools  to  which  the  Act  of  1868 
applies  are  subject  to  the  control  of  the  new  governing  body  of 
each  school,  and  that  they  hold  their  o£5ce  at  the  pleasure  merely 
of  the  new  governing  body,  and  are  consequently  liable  to  be  dis- 
missed without  notice,  and  without  any  reason  being  assigned. 
The  probable  intention  of  the  Legislature  in  making  such  a  pro- 
vision was  to  avoid  such  contests  as  have  so  frequently  occurred  in 
this  Court  and  the  Court  of  Queen's  Bench  as  to  the  power  of 
trustees  to  remove  the  masters  of  schools.  The  apparent  harsh- 
ness of  the  power  is  mitigated  by  the  appointment  of  men  of 
high  position,  honour,  and  integrity  as  members  of  the  govern- 
ing body,  by  whom  it  is  assumed  that  such  power,  arbitrary  as  it 
is  in  terms,  would  not  be  harshly,  unjustly,  or  inconsiderately 
exercised. 

Assuming  this  to  be  the  true  construction  of  the  Act,  it  was 
then  contended  on  behalf  of  the  Plaintiff  that  this  Court  will 
control  the  proceedings  of  such  bodies  as  this  whenever  it  is 
satisfied  that  their  powers  have  been  exercised  corruptly,  unjustly, 
or  for  the  purpose  of  effecting  some  collateral  object,  and  that  the 
circumstances  of  this  case  shew  that  the  power  of  the  governing 
body  has  been  so  improperly  and  unjustly  exercised,  and  its 
exercise  was  so  improperly  brought  about,  that  it  is  the  bounden 
duty  of  the  Court  to  interfere,  and  treat  the  resolution  for  the 
dismissal  of  the  Plaintiff  as  invalid,  and  to  restrain  them  from 
carrying  it  into  effect.  I  think  the  clear  result  of  the  numerous 
authorities  cited  on  both  sides  in  the  argument  of  this  case  is  that 
all  arbitrary  powers,  such  as  the  power  of  dismissal,  by  exercising 
their  pleasure,  which  is  given  to  this  governing  body,  may  be 
exercised  without  assigning  any  reason,  provided  they  are  fairly 
and  honestly  exercised,  which  they  will  always  be  presumed  to 
have  been  until  the  contrary  is  shewn,  and  that  the  burthen  of 
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shewing  the  contrary  lies  upon  those  who  object  to  the  manner  in     y.<;.  m. 
which  the  power  has  been  exercised.     Ko  reasons  need  be  given,        i874 
but  if  they  are  given  the  Court  will  look  at  their  sufficiency.  iiatman 

Upon  this  subject  numerous  authorities  were  cited,  and  I  will  ^' 
briefly  advert  to  most  of  them.  The  first  in  point  of  date  was  Rtobt 
Beff.  V.  Bailiffs  of  Ipswich  (1),  which  was  a  case  in  which  the 
corporation  dismissed  Mr.  Serjeant  WkHaker  from  being  their 
recorder.  It  was  contended  on  his  behalf  that  his  office  was  a 
freehold.  I  only  read  it  for  the  purpose  of  the  opinion  expressed 
by  that  great  lawyer  Lord  Chief  Justice  HoUy  who,  in  disposing  of 
the  substance  of  the  case,  uses  this  expression :  '*  The  Solicitor- 
General  opposed  granting  a  peremptory  mandamus  because  the 
recorder  was  an  officer  ad  libitum  of  the  corporation,  and  cited 
Bex  V.  Camfion  (2).  But  that  objection  was  contrary  to  the  return 
whereby  he  appeared  to  be  confirmed  for  life.  And  JBToS,  C  J., 
said,  that  if  he  had  been  an  officer  ad  libitum  the  corporation 
ought  to  have  returned  that  and  relied  upon  it,  and  it  would  have 
been  a  good  return ;  but  they  could  not  take  advantage  of  that 
when  they  had  returned  a  cause,  if  the  cause  were  not  sufficient ; 
for  it  appeared  that  they  had  not  gone  upon  their  power  and 
determined  their  will,  but  put  him  out  for  a  misdemeanor.**  It 
is  plain,  therefore,  that  Lord  Chief  Justice  SoU  considered  that 
if  they  had  merely  returned  that  he  held  office  at  their  pleasure, 
and  that  they  had  exercised  their  pleasure  by  dismissing  him,  the 
matter  could  have  been  no  further  inquired  into,  but  as  they  had 
dismissed  him  for  a  misdemeanour,  it  was  competent  for  the  Court 
to  inquire  into  the  sufficiency  of  the  reasons  that  induced  them  to 
dismiss  him. 

In  Doe  V.  Hodden  (3),  one  of  the  governing  body  was  proved  to 
have  said  that  he  would  rather  spend  £500  than  not  turn  the 
master  of  the  school  out,  and  he  had  also  threatened  the  constable 
^vith  the  loss  of  his  office  if  he  did  not  concur  in  his  dismissal. 
That  again  was  such  a  proof  of  corrupt  motive  in  one  of  the 
gOTeming  body  as  to  vitiate  the  whole  proceedingsL 

In  Dummer  v.  Carporalion  of  Chippenham  (4),  the  master  was 
dismissed  by  the  governing  body,  who  were  part  of  the  corporation 

(1)  2  Ld.  Raymond,  1232, 1240.        (3)  3  Doug.  310. 

(2)  1  Sid.  14.  (4)  14  Ves.  245. 
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Y.-a  H.     there,  on  the  alleged  ground  of  bodily  disease  and  infirmity  of  age, 
1874       but  the  bill  alleged  that  the  resolution  was  really  in  consequence 

j{2niAN     ^^  ^  scheme  to  remove  him  because  of  his  having  voted  at  the 

^^     *-         last  election  in  a  manner  opposed  to  the  opinions  of  the  corpor&- 

RuGBT      tion.    To  that  bill  a  demurrer  was  put  in,  but  Lord  Eldon  con- 

sidered  that  there  was  such  an  allegation  of  corrupt  motive  in 

exercising  the  power,  that  he  overruled  the  demurrer,  and  required 
the  governing  body  to  put  in  an  answer. 

The  next  case  in  order  of  date,  of  importance,  is  In  re  Freminff- 
ton  School  (1),  which  was  so   much  considered  by  the  learned 
yice-Ohancellor  Knight  Bruce,    That  was  a  case  in  which  the 
governing  body  had  a  power  of  dismissal  '^  for  neglect,  or  mis- 
behaviour, or  any  other  just  cause."    Various  charges,  I  think 
eighteen  in  number,  were  brought  against  the  master  of  the 
school,  founded  principally  upon  gross  immorality  of  conduct. 
When  the  matter  came  before  the  Yice-Chancellor  Knight  B^i^uee^ 
in  June,  1847,  in  a  very  long  and  elaborate  judgment  he  came  to 
the  conclusion  that,  inasmuch  as  three  out  of  the  governing  body 
had  in  writing  expressed  their  belief  in  his  guilt  before  they  went 
into  the  inquiry,  that  was  such  a  disqualification  for  expressing 
any  opinion  that  he  granted  an  injunction  restraining  the  re- 
solution being  carried  into  efi*ect,  but  he  left  the  governing  body, 
the  trustees,  at  liberty  to  reconsider  the  matter.     Notices  were 
sent  to  all  the  other  trustees,  but  the  result  was  that  the  same 
three  trustees  who  had  expressed  their  opinion  of  the  guilt  of 
the  master  again  acted  in  considering  the  subject,  and  were 
assisted  by  one   other  trustee  only;    and   one  of  the  trustees, 
the  clergyman  of  the  parish,  Mr.  Tardy ^  was  so  adverse  to  the 
master,  Mr.   Ward^  that  it  might  well   have  been  considered 
that  he  was  actually  disqualified  to  sit  in  judgment  upon  him. 
But  they  having  done  so,  and  having  come  to  the  conclusion  that 
he  was  guilty  of  the  gross  charges  made  against  him — cases  of 
gross  personal  misconduct — ^the  same  learned  Judge,  reconsider- 
ing the  matter  after  the  resolution,  in  the  next  year,  came  to  the 
conclusion  that  he  could  not  interfere,  and  the  dismissal  took 
effect.    I  only  refer  to  one  or  two  expressions  in  his  judgment* 
He  said   (2) :    '^  Then  comes  the  consideration  whether  it  was 

(1)  11  Jur.  421 ;    S.C.  10  Jur.  512.  (2)  11  Jur.  424. 
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competent  to  these  gentlemen  (inasmuch  as  neither  of  their  col-     V.-O.M. 
leagues  could  or  would  sit  with  them)  to  hold  a  sitting  for  this        1874 
potpose,  considering  all  that  had  taken  place — considering  that     bsyuas 
Mr.  Tardy" — that  is  the  clergyman  of  the  parish — "had  ^^' qq^^ 
pressed  an  opinion  of  the  guilt  of  Mr.  Ward  before  he  had  heard      Rugbt 

either    him  or  any  witness  for    him  upon    the    subject,  and,        

especially  considering  that  Mr.  Orde^  Mr.  Surtees,  and  Mr.  Wyvillj 
after  hearing  Mr.  Ward,  came  to  a  conclusion  of  his  guilty  and  who, 
moreover,  previously,  and  without  hearing  Ward  and  the  examina- 
tion of  his  witnesses,  had  come  to  a  conclusion  of  the  same  kind." 
Then  he  says :   "  Undoubtedly  it  placed  them  in  a  position  of 
considerable  difficulty.    If  Mr.  Ward  was  unfit  to  remain  in  the 
school,  if  he  was  a  mischievous  and  pernicious  instructor  of  youth, 
and  their  colleagues  would  not  sit  with  them,  what  were  they  to 
do?    I  think,  therefore,  that  the  jurisdiction  or  tribunal,  if  I  may 
use  such  a  phrase,  was  properly  constituted.    We  come  next  to 
consider  the  charges  which  were  brought  before  this  domestic  and 
priyate  judicature  thus  constituted.   Now  the  charges  are  eighteen 
in  number,  and  it  is  impossible  to  see  their  number,  their  nature, 
and  their  variety,  without  feeling  very  great  regret  for  more 
reasons  than  one  •  .  •  •  I  have  nothing  to  do  with  motives,  I 
impute  none  but  good  motives,  but  so  is  the  fact.     The  fourth 
charge  is,  *That  you  did  commit'" — a  very  great  impropriety 
which  I  need  not  particularly  name — *^  Now  with  reference  to  this 
particular  charge  I  must  make  a  general  observation ;  for  which  I 
ought  to  apologise,  as  it  is  almost,  if  not  entirely,  a  repetition  of 
what  I  said  upon  the  former  occasion,  namely  in  June  last,  that  I 
do  not  consider  that  the  office  of  the  Court  is  to  decide  whether 
the  electors  ought  or  ought  not  to  have  believed  or  disbelieved 
certain  evidence.    It  is  not  for  this  Court  to  be  satisfied,  it  is  for 
the  electors  to  be  satisfied;  and  if  upon  legitimate  materials  which 
might  possibly  have  satisfied  a  reasonable  man  desirous  of  doing 
Justice,  they  came  to  a  certain  conclusion  in  point  of  fact,  my 
opioioB  remains,  that  it  is  not  the  office  of  the  Court  to  interfere 
with  it."    Then,  for  the  third  time,  he  expressed  his  regret  that 
he  was  obliged  to  come  to  the  conclusion  to  leave  the  matter  to 
be  carried  into  effect  according  to  the  resolution  of  the  governing 
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y.-G.  M.  I  shall  mention  next  a  very  important  case,  Beff.  y.  DarUnpUm 
1874       School  (1)  in  which  the  governing  body,  incorporated  by  Qneen 

q2^k     Elizabdhy  had  a  power  of  dismissal  for  any  just  canse.    It  wa6  held 

G      ^'  Bi     ^y  ^^  Court  of  Queen's  Bench  and  by  the  C!ourt  of  Exchequer 

BuGBT      Chamber,  affirming  their  judgment,  that  by  the  terms  of  the 

charter  the  gorer;nors  might  in  their  discretion  remove  a  master 

without  summons  or  hearing,  and  although  no  charge  against  him 
had  been  exhibited  or  made.  The  judgment  of  the  Court  of 
Queen's  Bench  was  delivered  by  Lord  D&nman  (2).  Lord  Denman 
there  says :  **  They  " — that  is  the  governing  body — **  are  bound  to 
remove  any  master  whom  according  to  their  sound  discretion  they 
think  unfit  and  improper  for  the  office ;  and  as  that  discretion  may 
possibly  be  well  exercised  for  defects  of  various  kinds,  not  arnoont* 
ing  to  misconduct,  so  there  may  be  misconduct  incapable  of  proof 
by  witnesses,  but  fully  known  to  the  governors  themselves,  on 
which  they  could  not  abstain  from  exercising  their  power  of 
removing  the  master  without  the  abandonment  of  their  duty." 
Then  he  stated  that  a  bye-law  had  been  passed,  and  they  held  that 
to  be  invalid.  Then  Lord  DefMnan  further  says:  ''But  they  might 
be  reasonably  satisfied  of  the  truth  of  the  charges,  without  possess- 
ing any  means  of  proving  them  by  evidence ;  and  even  if  they  had 
no  charge  before  them,  they  might  still  in  the  exercise  of  theiir  dis- 
cretion remove  him  from  reasonable  cause.  The  prosecutor  ** — the 
prosecutor  of  course  here  was  the  schoolmaster — ^'  has  denied  the 
charges  and  the  trial,  but  he  does  not  deny  the  exercise  of  dis- 
cretion, which  might  have  been  disproved,  in  fact,  aa  by  shewing 
that  malicious  feelings  against  the  master  were  indulged  by  the 
governors,  or  that  they  had  some  interest  to  serve  in  promoting 
another  to  his  place.  The  allegation  of  removal  in  the  exercise 
of  discretion,  is  an  independent  allegation  which  the  prosecutor 
does  not  deny,  though  it  is  accompanied  with  reasons  which  on 
the  trial  he  disproved.  But  the  power  of  the  governors  so  to 
remove  justifies  their  so  doing;  and  it  is  not  to  be  testricted 
by  any  opinion  which  we  may  form  of  the  reasons  on  whieh  they 
may  have  been  induced  to  exert  it.**  That  came  on  appieal  before 
the  Court  of  Exchequer  Chamber,  and  the  judgment  of  that 
tribunal  was  delivered  by  Lord  Chief  Justice  Tinddl^  and  I  will 

(1)  6  Q.  a  682.  (2)  6  Q.  B.  695. 
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refer  to  one  or  two  passages  of  his  judgment  also.    He  says  (1) :     y,.G.  H 
*^  Looking  to  the  terms  of  the  letters  patent  of  Queen  Mizabeih,        1374 
we  think  the  office  in  question  is  in  its  original  creation  determin-     hituan 
able  at  the  sound  discretion  of  the  eoyeraors  whenever  such  dis-  ^      ^- 

,  GrOTEBNOBS  OF 

cretion  is  expressed ;  and  that  it  is  in  all  its  legal  qualities  and      Bugby 

consequences  not  a  freehold^  but  an  office  ad  libUum  only  ;  the        * 

governors  would  be  guilty  of  misconduct,  might  perhaps  render 
themselves  liable  to  a  criminal  prosecution,  if  they  exercised  their  * 

discretion  of  removal  in  an  oppressive  manner,  or  from  any  corrupt 
or  indirect  motive ;  but  we  see  nothing  that  is  to  restrain  them 
from  exercising  such  discretionary  power  whenever  they  honestly 
think  it  proper  so  to  do  ... .  And  there  seems  nothing  unreasonable 
in  the  founders  giving  such  authority  to  the  governors.  For  there 
may  be  many  causes  which  render  a  man  altogether  unfit  to  con- 
tinue to  be  a  schoolmaster,  which  cannot  be  made  the  subject  of 
charge  before  a  jury,  or  otherwise  of  actual  proof.  A  general 
want  of  reputation  in  the  neighbourhood,  the  very  suspicion  that 
he  has  been  guilty  of  the  offences  stated  agaiost  him  in  the  return, 
thai  common  belief  of  the  truth  of  such  charges  amongst  the 
ne^bows,  might  ruin  the  well-being  of  the  school  if  the  master 
was  oontmued  in  it^  although  the  charge  itself  might  be  untrue, 
and  at  all  events  the  proof  of  the  fieu^ts  themselves  insufficient 
before  a  jury.  Many  other  grounds  of  amoval,  fully  sufficient  in 
the  exercise  of  a  sound  discretion,  might  be  suggested." 

Then,  in  the  case  of  WiOia  v.  OhUde  (2),  before  Lord  Langdale 
there  was  a  power  to  remove,  **  upon  such  grounds  as  the  trustees 
flhall  in  their  discretion,  in  a  due  exercise  and  execution  of  the 
fowQiB  of  the  trust  reposed  in  them,  deem  just."  Having  that 
power,  charges  were  made  against  the  master.  It  was  necessary 
to  have  two  meetings,  and  meetings  were  convened,  but  the  result 
^ns  that  no  sofficient  investigation  took  place,  and  Lord  Langicde 
^tttes  the  grounds  of  his  coming  to  the  conclusion  that  the  discre- 
tioQ  of  the  trustees  was  to  be  controlled  by  this  Court  This 
is  B  specially  important  case,  because  in  the  very  same  transaction 
^  tmstees  having  treated  the  master  as  their  tenant-at-will, 
'^giTen  him  notice  to  quit  the  school  and  school-house,  and 
'^  hioaght  an  action  of  ejectment  against  him,  which  action 

(1)  0  Q.  B.  716.  (2i  13  Beav.  1 17. 
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y.-G.  M.  was  successful,  and  had  been  decided  before  the  judgment  was 

1874  given.    The  judgment  of  the  Court  of  Exchequer  upon  the  eject- 

g^[^^  ment  will  be  found  reported  (1).    But  when  that  matter  came  be- 

^-  fore  this  Court,  Lord  Langdale  said  (2)  :  "  The  Plaintiflf  alleges  that 

QOTEBNOBS  OF  '  if  \    /  D 

RuQBT      the  power  of  the  trustees  has  been  corruptly  exercised,  or  at  least 

'     that  there  has  been  an  undue  exercise  of  their  discretion.    A  great 

many  affidavits  have  been  filed ;  they  contain  much  inconsistent 
evidence,  and  it  seems  to  me  that  some  at  least  of  the  trustees 
manifested  an  eager  desire  to  find  occasion  to  remove  the  Flaintifil 
If,  upon  a  fair  investigation  of  the  facts,  and  after  just  means 
of  explanation  and  defence  had  been  afforded,  it  had  appeared 
that  the  employment  of  the  Plaintiff  had  become  prejudicial  to 
the  school,  the  trustees  would  have  been  fully  justified  in  removing 
him.  Upon  the  merits,  I  find  it  very  difficult  to  form  any  conclu- 
sive opinion  upon  the  truth  or  falsehood  of  many  of  the  allega- 
tions which  are  stated ;  but,  after  reading  the  affidavits,  I  obsei-ve 
that  some  differences  having  arisen  between  the  master  and  the 
usher,  the  trustees  not  troubling  themselves  to  promote  any  means 
of  conciliation  or  adjustment,  seem  to  have  been  disposed  to  impute 
the  principal  fault  to  the  Plaintiff,  and  instead  of  instituting  an 
inquiry  in  his  presence,  which  might  have  afforded  him  the  means 
of  explanation  and  defence,  they  without  his  knowledge  commenced 
proceedings  against  him  by  referring  the  matter  to  the  school  com- 
mittee to  consider  the  case.  The  committee  proceeded  to  investi- 
gate the  case  in  his  absence  and  without  his  knowledge,  and  reported 
against  him.  The  report  was  not  communicated  to  him,  but  the 
trustees  met,  and,  as  they  say,  considered  the  report,  and  in  his 
absence,  and  without  hearing  him,  they  confirmed  the  report,  and 
resolved  to  remove  him,  and  stated  the  grounds  and  reasons  for 
his  removaL"  But  Lord  Langdale  restrained  the  trustees  from 
acting  upon  the  resolution,  and,  as  far  as  appears  by  the  report,  he 
remained  in  his  office. 

To  this  class  of  cases  also  belongs  the  case  of  Bean  v.  Bennett  (3), 
before  Lord  Satherley.  I  need  not  go  further  into  that  case  than 
to  state  that  it  was  the  case  of  a  dissenting  Protestant  congrega- 
tion who  had  the  summary  power  of  dismissing  their  minister  at 

(1)  5  Ex.  696.  (2)  13  Beav.  130, 131. 

(3)  Law  Rep.  6  Ch.  489. 
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two  meetings.    A  meeting  was  called,  charges  were  made  against     y.-o.  M. 
the  minister,  which  were  not  investigated,  and  the  subsequent        1874 
meeting  for  the  confirmation  of  the  first  resolution  was  called,  and     hatiiIk 
the  proceedings  at  the  first  were  unknown  to  those  who  voted  at  ^       ^'• 

*  °  GOYSRNOBS  OP 

the  second.    Lord  Hatherley^  under  those  circumstances,  considered      Buobt 

that  though  there  was  a  summary  power  which  might  have  been        ^' 

exerdsed  without  assigning  any  reasons,  inasmuch  as  it  was  ap- 
parent their  proceedings  had  been  unjust,  he  must  restrain  the 
trustees  from  acting  upon  it  It  was  in  that  case  he  expressed, 
not  disapprobation,  but  some  doubt,  as  to  Reff.  v.  Darlington 
Sdiod  (1),  to  which  I  have  already  referred. 

The  case  of  Be  Beloved  Wilkes*  Charity  (2),  before  Lord  TrurOy  was 
a  case  in  which  trustees  had  a  power  of  selecting  a  boy  from  two 
particular  parishes,  to  be  educated  at  the  expense  of  the  charity 
as  a  clergyman  of  the  Church  of  England.  In  default  of  their 
finding  a  fit  candidate  within  those  two  parishes,  they  were  at 
liberty  to  go  to  any  other  parish ;  they  had  gone  out  of  the  two 
parishes  to  select  a  candidate,  and  a  farmer  who  was  an  in- 
habitant of  one  of  the  parishes,  filed  a  bill  to  restrain  them 
from  carrying  out  the  charity  in  favour  of  the  boy  who  did  ' 
not  belong  to  one  of  the  two  &youred  parishes.  Lord  TrurOy 
in  a  very  remarkable  judgment — ^and  I  only  refer  to  this  part 
of  it — says :  "  The  duty  of  supervision  on  the  part  of  this  Court 
will  thos  be  confined  to  the  question  of  the  honesty,  integrity, 
and  fairness  with  which  the  deliberation  has  been  conductec), 
and  will  not  be  extended  ^to  the  accuracy  of  the  conclusion 
arrived  at,  except  in  particular  cases.  If,  however,  as  stated  by 
Lord  EOenborofugh  in  Bex  v.  Arehbiehop  of  Oanterbwry  (3),  trustees 
think  fit  to  state  a  reason,  and  the  reason  is  one  which  does  not 
justify  their  conclusion,  then  the  Court  may  say  that  they  have 
acted  by  mistake,  and  in  error,  and  that  it  will  correct  their 
decision ;  but  if  without  entering  into  details  they  simply  state,  as 
in  many  cases  it  would  be  most  prudent  and  judicious  for  them  to 
do,  that  they  have  met  and  considered,  and  come  to  a  conclusion, 
the  Court  has  then  no  means  of  saying  that  they  haye  failed  in 
their  duty,  or  to  consider  the  accuracy  of  their  conclusion.  It 
seems  therefore  to  me,  that,  having  in  the  present  case  to  look  to 

(1)  6  Q.  B.  682  (2)  3  Mac  &  G.  440,  448.  (3)  15  East,  117. 
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y.-c.  M.     the  motives  of  the  trustees  aa  developed  in  the  affidayits,  bo 

1874        ground  exists  for  imputing  bad  motives" 
h2tx1h         Vaugars  y.  Bivcui  (1)  is  the  ease  with  regard  to  a  French  Pro- 
GovbmIobb  of  *^*®^*  congregation.    I  need  not  say  more  than  that  in  that  case 
BcoBT      the  same  principles  were  acted  upon.    The  next  is  the  case  of 

Bex  y.  Bishop  of  London  (2),  which  was  a  case  where  no  minister 

could  preach  without  the  sanction  of  the  diocesan.  In  that  ease 
the  Bi^op  of  London  having  refused  his  sanction  to  a  particular 
candidates  an  application  was  made  to  the  Court  of  Queen's  Bench 
for  a  mandamus  to  compel  him  to  institute.  I  read  it  only  for  the 
expressions  of  Lord  EUenhorough  (3),  that  no  person  should  be 
allowed  to  preach ''  unless  he  be  first  approved  and  thereunto  licensed 
by  the  archbishop  or  bishop.  Suppose  he  should  return  non  idonws 
generally,  can  we  compel  him  to  state  all  the  particulars  from 
whence  he  draws  his  conclusion  ?  Is  there  any  instance  of  a  man- 
damus to  the  ordinary  to  admit  a  candidate  to  holy  orders,  or  to 
specify  the  reasons  why  he  refused  ?  If  indeed  it  had  appeared 
that  the  bishop  had  exercised  his  jurisdiction  partially  or  erro- 
neously; if  he  had  assigned  a  reasoii  for  his  refusal  to  license,  which 
had  no  application,  and  was  manifestly  bad,  the  Court  would  inter- 
fere; but  the  difficulty  that  I  feel  is  that  the  bishop,  as  it  now 
appears,  stands  only  upon  his  objection  to  the  fitness  of  this  party, 
of  which  the  statute  meant  that  the  bishop  should  be  the  judge." 

That  came  afterwards  before  the  Court,  and  is  reported  (4). 
That  is  an  application  against  the  bishop  and  the  Archbishop 
of  Cantefiury,  and  there  it  is  only  necessary  to  say  that  Lord 
EUenborouffh  again,  in  delivering  a  more  elaborate  judgment  of  the 
Court,  says  (5) :  **  But  in  the  instance  of  the  lecturer  the  term 
*  approbation '  in  the  statute  13  &  14  Car.  c.  2,  is  quite  another 
thing ;  what  scales  have  we  to  weigh  the  conscience  of  the  bishop  ? 
and  how  are  we  to  know  whether  he  properly  or^improperly  disap- 
proves ?  May  he  not  properly  disapprove  of  the  candidate  for  a 
lecturer's  license  on  account  of  many  matters  which  cannot  be  con- 
veniently stated  to  a  Court  of  Justice  ?  May  he  not  disapprove  for 
matters  within  his  own  personal  observation  and  knowledge ;  for  the 

(1)  28  Bcav.  233.  (3)  13  East,  422. 

(2)  13  East,  419.  (4)  15  Ibid,  117. 

(5)  15  East,  146. 
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habits  of  life  and  conversation  of  the  person,  which  might  be  known     y.-0.  M. 
to  him  from  residing  in  the  same  university  or  society  with  him  ?        1874 
from  his  conduct  in  life  down  perhaps  to  the  very  time  when  the     hatmak 
bishop  is  called  upon  to  signify  his  approbation  ?    Is  he  to  exclude  q^^^q^  ^^ 
his  own  knowledge,  the  most  material  of  any  ?    Does  the  law  say       Bugbt 

upon  what  proof  he  is  to  act,  or  that  he  is  to  have  witnesses  upon        ' 

oath  to  the  facts  by  which  his  judgment  is  to  be  guided.  What 
authority  has  he  to  compel  the  attendance  of  witnesses  before  him  ? 
The  word  of  the  statute  is  ^  approve/'  and  he  must  exercise  that  ap- 
probation  according  to  his  conscience  upon  such  means  of  informa* 
tion  as  he  can  obtaiD,  and  every  thing  that  can  properly  minister 
to  his  conscientious  approbation  or  disapprobation,  and  fairly  and 
reasonably  induce  his  conclusion  on  such  a  subject,  though  it  might 
not  be  evidence  that  would  be  formally  admitted  in  a  Court  of 
Law,  may,  I  am  of  opinion,  be  fitly  taken  into  his  consideration." 

I  need  hardly  say  that  pecuniary  interest  in  the  governing  body 
would  be  conclusive.    That  was  decided  in  a  case  which  was  cited 
in  the  ailment  of  Beg.  v.  Justiees  of  Hertford^hite  (1),  where  one 
of  the  justices  who  decided  the  question  had  a  very  insignificant 
pecuniary  interest^  amotmting  only  to  £8  or  £9,  but  that  was  con- 
sidered by  Lord  Campbdi  in  the  Court  of  Queen's  Bendh  as  fatal 
to  his  exercising  any  judgment,  and  the  finding  to  ivhich  he  was  a 
party  was  quashed.    The  same  thing  will  be  found  in  Beg.  v. 
Jurtiees  of  Sufolk  (2).    But  although  pecuniary  interest  will  dis- 
qualify, circumstances  which  may  be  calculated  to  produce  bias 
will  uot  do  so ;  and  therefore  in  Beg.  v.  Band  (3),  where  those  acting 
were  trustees  of  a  property  which  would  be  affected  by  the  deci- 
sion—it was  a  rating  question — but  being  only  trustees,  and  having 
no  pecuniary  interest,  it  was  there  decided  that  though  that  might 
produce  bias,  it  was  not  a  disqualification,  and  Mr.  Justice  BlaeJsh 
htm,  in  giving  the  judgment  of  the  Court,  said :  **  Whenever  there 
is  a  real  likelihood  that  this  judge  would,  from  kindred  or  any 
other  cause,  have  a  bias  in  &vour  of  one  of  the  parties,  it  would 
be  very  wrong  in  him  to  act,  and  we  are  not  to  be  tmderstood  to 
say  that  where  there  is  a  real  bias  of  this  sort  this  Court  would  not 
interfere ;  but  in  the  present  case  there  is  no  ground  for  doubt- 

(1)  6  Q.  B.  763.  (2)  18  Q.  B.  416. 

(3)  Law  Rer.  1  Q.  B.  230. 
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V.-C.  M.     ing  that  the  justices  acted  perfectly  bond  fide ;   and  the  only 
1874'       question  is,  whether  in  strict  law,  under  such  circumstances,  the 

^mikTi     certificate  of  such  justices  is  void,  as  it  would  be  if  they  had  a 

*'•         pecuniary  interest,  and  we  think  that  Beg.  v.  Bean  of  Boehester  (1) 

BuoBT      IS  an  authority  that  circumstances  from  which  a  suspicion  of  favour 

^*     may  arise  do  not  produce  the  same  effect  as  a  pecuniary  interest, 

and  as  the  decision  in  that  case  was  on  demurrer  to  a  plea,  and 
might  have  been  taken  into  error,  the  authority  is  one  on  which 
we  ought  to  act,"  therefore  there  was  a  bias  there,  but  no  interest 
Upon  these  authorities  then,  and  upon  every  principle,  it  is  clear 
that  if  the  governing  body  was  properly  constituted,  and  if  they 
fairly  and  honestly  exercised  the  power  of  dismissing  the  Plaintiff, 
their  decision  is  not  liable  to  be  controlled  by  this  Court.  But  the 
contention  on  the  part  of  the  Plaintiff  is,  that  looking  at  the  events 
which  occurred  on  his  appointment  to  the  head  mastership  in 
1869,  and  the  subsequent  transactions,  the  governing  body  was  not 
so  constituted  as  to  be  capable  of  coming  to  a  just  and  impartial 
decision,  and  that  its  decision  was  in  fact  unjust  and  partial.  The 
objection  of  the  Plaintiff  to  the  decision  of  the  governing  body  is 
founded  on  the  fact  of  the  Bishop  of  Exeter  and  Dr.  BradUy 
having  been  two  members  of  the  body,  and  the  decision  is  im- 
pugned solely  on  the  ground  that  it  was  produced  by  the  undue  and 
improper  influence  of  the  bishop  and  Dr.  Bradley. 

In  order  to  decide  the  painful  question  between  the  parties  it 
is  necessary  to  consider  the  facts  stated  by  the  bill,  the  accuracy  of 
which  is  admitted  by  the  demurrer.  And  here  I  must  repeat  the 
regret  which  I  expressed  more  than  once  in  the  course  of  the  argu- 
ments, that  the  case  should  have  to  be  decided  on  demurrer ;  be- 
cause I  cannot  help  thinking  that  many  of  the  statements  of  the 
bill  might  have  been  materially  qualified  if  the  evidence  of  both 
parties  had  been  given ;  although  this  course  of  proceeding  has,  no 
doubt,  the  advantage  relied  on  by  Mr.  Cotton  of  preventing  a  pain- 
ful conflict  of  evidence  if  affidavits  had  been  read,  and  cross-exami- 
nation upon  them  had  taken  place. 

To  come  to  the  allegations  of  the  bill :  I  have  already  referred 
to  the  circumstances  under  which  Dr.  Hayman  was  appointed  on 
the  28th  of  Nofvember,  1869,  and  I  have  given  the  names  of  the 

(1)  17  Q.  B.  1 ;  20  L.  J.  (Q.B.)  467. 
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difitisgaished  persons  who  made  that  appointment : — [His  Honour     V.-c.  M. 
then  lead  the  eleventh  paragraph  of  the  bill.]    I  must  pause  here        i874 
to  remark  that  I  am  bound  to  assume  on  demurrer  that  all  state-     BAnLs 
ments  of  facts  are  true  which  are  well  pleaded,  and  I  may  observe  ^      ^' 

^  GOTHBNOBsor 

that  it  appears  that  no  head  master  of  Bugby,  for  at  least  sixty  Buoby 
years,  has  been  educated  at  that  school.  The  bill  next  alleges  in  ^oou 
effect  that  the  assistant  masters  under  Dr.  Temple  were  twenty-one 
in  number,  one  of  whom,  Mr*  Bwrraws,  was  a  private  friend  of  the 
Plaintiff,  and  took  no  part  in  the  hostile  proceedings  against  him. 
The  remaining  twenty  were  unanimous  in  their  support  of  Dr. 
Temph  and  Dr.  Bradley,  and  in  their  opposition  to  the  Plaintiff. 
[The  Yice-Chancellor  then  stated  shortly  that  part  of  the  bill  which 
gave  the  numbers  of  the  assistant  masters,  and  which  of  them  were 
foundation  masters  and  house  masters,  together  with  the  particular 
duties  of  the  house  tutors,  and  referred  to  an  interview  between  the 
Plaintiff  and  Mr.  Potts,  one  of  the  assistant  masters,  at  which  the 
latter  was  alleged  to  have  said, ''  You  come  amongst  us  as  a  high 
churchman  and  a  Conservative,"  and  that  this  would  *^  give  a  shock 
to  the  traditions  of  Bughy.'*  This,  said  His  Honour,  was  a  commu- 
nication of  anything  but  an  agreeable  character  from  a  subordinate 
to  his  chief.  But  the  matter  did  not  end  there,  for  twenty  out  of 
twenty-one  assistant  masters  addressed  to  their  head  master  a  letter 
than  which  nothing  could  be  more  ill-judged.] 

[His  Honour  then  read  the  letter  of  the  assistant  masters  to  Dr. 
Bayman,  written  on  the  27th  of  November,  1869,  the  effect  of 
which  has  been  already  set  forth  in  the  statement  of  the  bill,  and 
continued : — ] 

This  was  an  insult  offered  by  the  subordinates  to  the  man  who 
had  jnst  been  appointed  by  the  duly  constituted  authority  to  be 
their  chief.  It  accused  him  of  a  fraudulent  use  of  testimonials,  and 
was  altogether  couched  in  such  terms  as  to  render  any  subsequent 
coK)peration  between  them  most  difficult,  if  not  impossible.  Still 
inoiie  I  think  it  is  to  be  regretted  that  the  Bishop  of  Exeter,  who 
was  80  soon  to  be  succeeded  by  the  Flaintiffy^should  not  only  have 
supported  the  under  masters,  but  himself  have  written  a  letter  still 
more  objectionable  than  theirs.  Dr.  Temple  might  have  thought 
it  OHisistent  with  his  position  to  write  such  a  letter  to  the  governing 
body^  and  to  send  a  copy  of  it  to  Dr.  Eayman,  and  I  may  remark 
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V.-G.  M.     that  it  was  written  after  Dr.  Hayman  had  been  a  guest  of  Dr. 
1874        Temple  for  three  days,  and  probably  on  the  evening  of  his  depar- 
l£2[^^^     ture  or  on  the  morning  after.     I  should  have  thought  that  Dr. 
^      ^'  Temple  might  have  given  the  trustees  credit  for  sufficient  sagacity 

RuQBT      to  discover  the  date  of  a  letter,  or  the  character  of  a  testimonial 
"" —        When  he  says  he  cannot  express  his  disapproval  of  the  step  taken 
by  the  under  masters,  that  amounts  to  approval.    Whether  he  was 
deficient  in  scholarship,  or  in  some  other  quality,  the  bishop  does 
not  state,  and  how  the  bishop  could  have  discovered  all  these  defi- 
ciencies in  three  days  (for  it  does  not  appear  that  he  had  seen  the 
Plaintiff  for  many  years)  I  confess  surpasses  my  comprehension. 
Dr.  Temple^  however,  seriously  condemned  Dr.  Hayman's  appoint- 
ment.    Dr.  Bradley^  who  was  then  at  the  head  of  Marlborough 
College^  does  not  seem  to  have  taken  quite  so  active  a  part  as 
Dr.  Temple  against  the  Plaintiff,  but  he  too  had  written  to  the 
trustees,  and  not  content  with  that,  and  knowing  that  the  trustees 
were  then  shortly  going  to  meet,  he  thought  it  consistent  with  his 
character  to  address  a  letter  to  The  Times,  which  appeared  on  the 
very  day  the  trustees  were  to  meet.    Therefore,  that  which  might 
have  passed  quietly  was  at  once  published  to  the  world,  and  every- 
thing which  could  injure  Dr.  Hayman  was  done.    Kow,  what  was 
the  object  of  the  masters,  of  Dr.  Temple,  and  Mr.  Bradley,  in  writ- 
ing these  letters.    Was  it  to  produce  a  cancellation  of  the  Plain- 
tiff's appointment  ?    Did  they  duly  reflect  upon  the  consequences 
of  what  they  were  doing  ?    Dr.  Hayman  had,  no  doubt,  resigned 
his  appointment  at  Bradfidd  College  before  the  date  of  the  masters 
letter.     Were  they  prepared  to  incur  the  responsibility  of  ruining 
a  man,  so  eminent  as  to  have  been  selected  as  the  fittest  candidate 
for  the  head  mastership  of  this  great  school  by  such  a  body  of  men 
as  the  then  trustees  ?    I  say  his  ruin,  because  it  would  have  been 
not  merely  the  loss  of  Bughy,  but  the  impossibility  of  returning 
to  Bradfidd,  and,  above  all,  the  fatal  stigma  of  having  had  his 
appointment  to  such  an  office  cancelled,  on  the  double  ground  of  a 
fraudulent  use  of  testimonials  and  incapacity.    In  the  excess  of 
their  zeal  surely  these  considerations  must  have  been  overlooked 
by  the  writers  of  these  most  objectionable  letters.    It  is  somewhat 
surprising  also  that  it  did  not  occur  to  Dr.  Temple  that  if  the  trus- 
tees had  desired  his  opinion  on  the  testimonials  they  would  have 
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asked  for  it  before  coming  to  a  conclusion  apon  them.    But  fortn-     y.^.  Bt. 
nately  for  Dr.  Bttftnan  there  was  a  body  who  took  a  more  just  view.        1874 
The  tmstees  did,  ad  Dr.  Bradley  anticipated,  meet  on  the  Monday,     Hatmak 
which  was  the  20th  of  December,  to  consider  the  whole  question  of  ^       ''• 
Dr.  Hayman^t  testimonials,  and  they  took  an  entirely  different  view      Rvoby 

School 

to  that  of  the  writers  of  the  letters,  and  unanimously  resolved  that        ' 

he  had  acted  with  perfect  good  fedth  in  the  use  he  had  made  of 
them.  Upon  this  conclusion  it  is,  I  think,  to  be  lamented  that  the 
tmstees  did  not  require  the  under  masters  to  withdraw  their  letter 
with  an  apology  to  Dr.  Sa/yma/n.  That,  I  think,  was  the  least  he 
was  entitled  to  from  them,  tod  if  that  was  refused,  then,  I  think, 
they  should  every  one  of  them  have  resigned.  This,  however,  was 
not  done,  and  it  was  under  those  circumstances  that  he  had  to 
begin  his  career  as  the  head  master  of  this  school  in  January,  1870, 
with  twenty  out  of  twenty-one  under  masters  in  this  state  of  insub- 
ordination or  rebellion.  What  chance  of  success  had  he  ?  It  is 
plain  that  he  never  had  a  chance.  If  it  had  not  been  for  these 
unfortunate  circumstances,  I  see  no  reason  to  doubt  that  his  head 
mastership  would  have  been  entirely  successful. 

The  Plaintiff  then  entered  upon  his  duties  as  head  master  in  the 

month  of  January,  1870,  having,  during  the  Christmas  holidays, 

appointed  a  master  in  the  place  of  Mr.  Potts^  who  had  resigned,  and 

tiie  attitude  of  the  under  masters,  especially  of  the  two  house 

tutors,  in  the  school-house,  continuing  hostile,  the  Plaintiff,  on 

the  10th  of  November,  1870,  wrote  a  letter  to  the  trustees : — 

[The  Vice-Chancellor  then  read  this  letter,  in  which,  after  dwel- 

Img  upon  the  confidential  relations  between  the  house  tutors  and 

the  boys,  and  giving  his  reasons  for  not  retaining  the  then  house 

tutors  at  the  school-house,  who  were  Mr.  E.  A,  Scott,  and  Mr.  J*. 

Sdberlion,  he  stated  that  he  proposed  to  dismiss  those  gentlemen. 

His  Honour  also  stated  the  con*espondence  and  resolutions  of  the 

trustees  following  thereon,  whereby  the  trustees  at  first  passed  a 

resolntion  dismissing  Mr.  Seotty  and  then  rescinded  it,  on  the  ground 

that,  being  a  foundation  master,  they  could  only  dismiss  him  at  a 

general  meeting.] 

With  this  the  action  of  the  old  trustees  ceased,  and  the  new' 
governing  bedy  came  into  operation,  and  Dr.  Temple  and  Dr. 
Bradley  are  found  amongst  its  members.    It  is,  I  think,  to  be 
VouXVin.  G  2 
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V.-C.  M.  regretted  that,  considering  all  that  had  passed  upon  the  appoint- 

1874  ment  of  Dr.  Haymany  the  Bishop  of  Exeter  and  Dr.  Bradley  should 

Hatmah  ^*v®  allowed  themselves  to  be  put  on  the  governing  body  while 

^*  Dr.  Havman  continued  head  master.    It  was  calculated  to  cause, 

GOTEBNOBS  OF  ^ 

BuQBT      and  has  no  doubt  caused  great  dissatisfaction  on  his  part,  and  has 

embittered  some  of  the  discussions  which  have  since  taken  place. 

At  the  same  time,  I  am  far  from  saying  that  I  am  bound  to  con- 
sider that  two  such  men  when  put  in  the  responsible  position  of 
governors  of  this  school,  with  qtuxsi  judicial  duties  to  perform, 
were  incapable  of  throwing  off  opinions  which  they  had  entertained 
two  years  before.  Unfortunately,  however,  differences  of  opinion 
soon  arose  between  Dr.  Hayman  and  the  new  governing  body  as 
to  which  it  is  not  necessary  for  me  to  express  an  opinion  which  was 
right  or  which  was  wrong ;  probably  neither  of  them  was  quite 
right.  The  first  difference  of  opinion  was  as  to  Mr.  Ghreevis  case. 
It  arose  thus :  Mr.  Burrows  had  resigned ;  he  was  one  of  thekouse 
masters,  and  therefore  his  house  became  vacant.  It  seems  that  the 
usage  of  Bughy,  which  is,  I  think,  consonant  with  all  propriety, 
'  was  that  when  a  house  became  vacant  the  next  senior  master 
should  succeed  to  it.  It  is  a  proper  thing,  because  length  of 
service  should  not  be  passed  over.  It  is  the  rule  in  the  army,  in 
the  navy,  in  the  civil  service,  and  in  the  law.  Dr.  Hayman's 
excuse  was  that  the  under  masters  were  insubordinate,  and  Mr. 
Chreen  was  subordinate ;  that  he  was  efficient,  and  that  he,  in  his 
judgment,  thought  fit  to  place  him  over  the  senior  masters.  This 
caused  great  dissatisfaction,  and  led  to  a  remonstrance,  and  letters 
were  addressed  by  the  President,  the  Bishop  of  Worcester,  to  Dr. 
Bayman,  All  this  correspondence  was  of  a  very  unsatisfactory 
character.  The  next  matter  in  dispute  was  Mr.  8cotfs  case.  He 
had  taken  an  active  -part  against  Dr.  Hayman,  and  it  seems  that 
some  serious  misunderstanding  had  taken  place  between  them. 
Dr.  Hayman  appeared  to  think  that  Mr.  8eoit  had  done  something 
which  was  very  improper,  but  I  know  nothing  of  it,  and  it  is  not 
in  the  bill,  therefore  I  cannot  go  into  it  Dr.  Hayman  was  of 
opinion  that  Mr.  Seott  should  not  any  longer  remain  a  master  of 
the  school.  That  led  to  a  resolution  against  Dr.  Hayman  on  the 
part  of  the  governing  body,  and  they  required  him  to  make  some 
concession,  and  to  be  reconciled  to  Mr.  Scott.    On  the  28th  of 
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NoTember,  1872,  the  goyerning  body  passed  a  resolutiouy  express-     Y.-G.  M. 
ing  an  opinion  that  an  apology  was  due  to  Mr.  Scott  on  the  part  of       1874 
Dr.  HayriMn,  and  that  if  Dr.  Eayman  was  not  prepared  to  act  in     HathIk 
fntore  in  a  spirit  of  cordial  good  will  towards  Mr.  Seott,  they^^     *- 
thought  it  due  to  the  interests  of  the  school  that  Dr.  Hayman      Bugbt 

should  lose  no  time  in  retiring  from  the  ofiSce  of  head  master.  An        

obserration  was  made  by  Mr.  Olcuse  and  by  Mr.  Pearson,  which 
was,  I  think,  well  founded,  that  while  they  imperatively  called 
upon  Dr.  Hatfinan  to  act  in  a  spirit  of  forbearance  towards 
Mr.  Seottf  he  was  not  called  upon  to  act  in  that  spirit  towards 
Dr.  Hayman.  Mr.  Seott  had  been  a  formidable  opponent  throughout, 
yet  so  far  as  I  can  discover  Dr.  Hayman  had  acted  in  a  spirit  of 
cordial  good  will  towards  Mr.  Scott.  I  find  no  complaints  to  the 
^xmtrary  in  the  bill,  and  Dr.  Hayman  wrote  in  January,  1873,  to 
Mr.  Seott,  saying  that  he  was  very  desirous  of  carrying  out  the 
spirit  of  the  minute  of  the  governing  body,  and  he  repeated  that 
he  withdrew  the  whole  statement  sent  to  him  in  August^  and  added 
his  earnest  desire  to  act  in  a  spirit  of  cordial  good  will,  whieh  he 
faoped  to  find  reciprocated.  This  letter  Mr.  Seott  referred  to  the 
governing  body  to  say  whether  in  their  judgment  it  was  such  a 
letter  as  he  had  a  right  to  expect  Then  on  the  14th  of  January, 
the  Plaintiff  wrote  again  to  Mr.  Seott,  expressing  surprise  that  a  part 
of  his  first  letter  should  have  been  thought  open  to  misconstruction, 
but  if  so,  he  begged  him  to  consider  it  withdrawn.  In  my  opinion 
Dr.  Haynutn  on  this  occasion  made  the  most  ample  concessions, 
and  acted  in  the  most  conciliatory  manner,  and  after  various  other 
proceedings  the  matter  regarding  Mr.  SeoU  ended. 

The  next  subject  of  difference  between  Dr.  Hayman  and  the 
governing  body  arose  thus :  The  school,  as  might  have  been  ex- 
pected after  such  dissensions,  had  diminished  in  numbers ;  and  in 
consequence  of  the  diminution,  it  was  incumbent  upon  Dr.  Hay- 
nan  to  reduce  the  number  of  masters.  Here,  again,  it  is  contended 
that  the  usage  of  the  school  was,  when  a  necessity  arose  for 
dimmiflhijig  the  uumbor  of  masters,  to  dismiss  the  junior  masters 
and  to  leave  the  seniors,  and  I  thinls^  upon  the  same  principle  to 
which  I  have  adverted,  it  must  be  admitted  that  that  was  the 
proper  practice.  Bul^  however,  that  was  not  the  course  adopted 
by  Dr.  Eayman.    Finding  it  necessary  to  dismiss  two  masters,  he 

G2  2 
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V.-C.  M,  fixed  upon  Mr,  Sidgwieky  Tvho  had  been  a  very  active  opponent, 

1S74  and  Mr.  Smith.    He  selected  Mr.  Sidgwick  for  a  reason  which,  no 

jj^[^^  doubt^  appeared  to  him  a  very  good  one,  that  he  was  the  only  un- 

^'  married  master.    He  thought  a  bachelor  could  afford  to  give  up 

Governors  op  «■  mi 

BuGBY      his  appointment  better  than  a  married  man.    That  view  is  open  to 

'      many  objections ;  and  the  mere  fact  of  his  being  an  unmarried 

man  was  not,  in  my  opinion,  a  satisfactory  reason  why  the  senior 
master  should  be  selected  instead  of  the  junior.  However,  this 
again  led  to  painful  contests,  and  again  the  governing  body  took  a 
view  opposed  to  the  head  master,  and  in  favour  of  the  under  mas- 
ters ;  and  there  were  various  resolutions,  the  first  of  which  was  on 
the  20th  of  November,  1872,  when  it  was  suggested  to  Dr.  Hay^ 
inan  that  if  he  could  not  act  cordially  with  the  other  masters  he 
should  resign.  On  the  5th  of  December,  1872,  there  was  again  a 
resolution  to  the  same  effect.  Four  times  there  were  suggestions 
that  Dr.  Hayman  should  resign,  and  finally,  on  the  19th  of  Novem- 
ber, 1873,  resolutions  were  passed  by  the  governing  body  that 
Dr.  Hayman,  in  their  opinion,  by  giving  notice  of  dismissal  to 
Mr.  Sidgvneh  and  Mr.  Smith,  had  not  acted  in  accordance  with  the 
undertaking  given  by  him  to  observe  the  usages  and  customs  of 
the  school,  and  they  accordingly  required  him  to  place  his  resig- 
nation in  the  hands  of  the  clerks  on  or  before  the  23rd  of  Decem- 
ber, to  take  effect  the  following  Easter.  That  was  communicated 
to  Dr.  Hayman  on  the  18th  of  December,  and  Dr.  Hayman  in 
reply  stated  that,  having  a  conscience  clear  of  any  act  unbecoming 
a  gentleman  and  a  head  master,  he  must  respectfully  decline  to 
comply  with  the  request  that  he  should  resign,  and  he  requested 
that  the  papers  he  then  forwarded  should  be  read  and  considered 
as  a  matter  of  justice  to  himself. 

Then,  on  the  19th  of  December,  the  governing  body  met,  and 
passed  the  resolution  removing  Dr.  Hayman  from  his  office  of 
head  master,  such  removal  to  take  effect  from  the  7th  of  April 
next  This  was  communicated  to  Dr.  Hayman  by  the  Bishop  of 
Worcester,  who  informed  him  that  the  step  which  had  been  taken 
by  the  governing  body  was  not  based  simply  on  the  matter  of  the 
dismissal  of  Mr.  Sidgwieh  and  Mr.  Smith,  and  he  added  that  the 
occurrences  of  the  last  two  years  at  Rugby  had  given  him  much 
pain  and  grief. 
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Under  all  these  circumstances,  the  Plaintiff  contends  that  the     V.-O.M. 
resolution  was  invalid,  and  the  bill  asks  for  a  declaration  of  its        1874 
invalidity.  jj^^ 

The  real  question  is,  whether  this  resolution  is  valid,  and  it  ^      ^' 
must  be  so  if  it  is  the  result  of  the  fair  and  honest  opinion  of  the      Buobt 

governing  body.    Subject  to  the  question  of  the  construction  of        ' 

the  Act,  which  I  have  already  disposed  ^of,  it  is  admitted  by  the 
Plaintiff  that  no  objection  can  be  taken  to  any  member  of  the 
body,  except  the  Bishop  of  Iketer  and  Dr.  Bradley.    Can  I  attri- 
bute any  improper  motive  to  them  ?   Their  character  and  position 
render  that  all  but  impossible.    K  they  took  the  course  they  did 
upon  an  honest  conviction  that  it  was  right,  and  that  it  was  not  for 
the  good  of  the  school  that  Dr.  Hayman  should  remain  there,  can 
I  say  that  as  members  of  the  governing  body  they  were  not  entitled 
to  act  upon  that  conviction  ?    A  man's  scholarship  may  be  perfect, 
his  character  admirable,  and  yet,  for  want  of  the  power  to  control 
subordinates  and  govern  boys,  he  may  be  wholly  unfit  for  a  school- 
master.   I  do  not  attribute  this  unfitness  to  Dr.  Hayman  ;  on  the 
contrary,  I  believe  he  would  have  succeeded  in  the  management 
of  this  school  if  he  had  a  faif  chance,  but  that  he  has  not  had. 
Still  the  governing  body  is  entitled  to  act  on  its  own  opinions,  un- 
controlled by  this  Court,  if  those  opinions  are  fairly  and  honestly 
entertained,  and  I  am  unable  judicially  to  come  to  the  conclusion 
that  they  were  not.    It  is  to  my  mind  plain  that  a  state  of  things 
existed  at  Bugby  in  December  last  which  made  it  imperative  for 
the  governing  body  to  do  something,  or  the  school  must  have  gone 
to  destruction ;  whether  it  was  proper  to  remove  the  under  masters 
or  the  head  master  was  for  them — not,  I  think,  for  this  Court — to 
determine.    With  them  the  Legislature  has  left  the  decision  of 
that  question,  and  so  it  must  be  left  by  this  Court,  unless  I  can 
Bee  that  the  decision  has  been  arrived  at  for  some  corrupt,  im- 
proper, or  collateral  object.    I  am  unable  to  see  that  any  such 
objects  have  actuated  the  able  and  distinguished  body  of  men  who 
were  parties  to  the  resolution  of  the  19th  of  December  last.    If  it 
had  not  been  for  the  unfortunate  parts  taken  by  the  Bishop  of 
£«efer  and  Dr.  Bradley  in  1869, 1  am  satisfied  that  the  decision 
would  not  have  been  questioned  by  Dr.  Eaytnan  in  this  or  any 
other  Court.    Therefore,  apart  from  the  question  of  the  serious 
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v.-c.  M.  charges  contained  in  this  bill,  on  principle  I  should  come  to  the 

1874  conclusion  that  I  am  not  authorized  judicially  to  interfere  with  the 

Hatmaw  decision  of  the  governing  body. 

*•  But  the  bill  contains  charges  of  a  very  serious  character.   They 

Governors  0.  °  i    ^       i         i 

BuoBT       are  comprised  in  the  11th,  4l8t,  88th,  114th,  and  135th  paragraphs 

*     of  the  bill : — [His  Honour  read  those  portions  of  the  bill.]    I  may 

simply  recall  that,  in  In  re  FremingUm  Sehool  (1),  although  three 
of  the  govemiug  body  out  of  the  four  had  expressed  themselves  in 
writing,  and  pledged  themselves  to  the  guilt  of  the  head  master, 
Yice-Chaucellor  Knight  Bruce  did  not,  in  that  case,  feel  himself 
warranted  on  that  ground  in  interfering  with  their  decision.  And 
as  to  the  allegation  that  such  a  body  of  men  as  these,  twelve  in 
number,  were  overwhelmed  and  swayed  by  the  Bishop  of  Exeter  and 
Dr.  Bradley,  it  is  impossible  to  suppose  that  such  a  body  of  men 
were  incapable  of  expressing  a  judgment  of  their  own.  There* 
fore  I  must  treat  those  allegations  as  mere  allegations  of  the 
pleader. 

They  can  hardly  be  regarded  as  allegations  of  any  fraudulent 
conduct.  They  amount  only  to  strong  charges  of  unfitness,  and 
the  cases  referred  to  by  Mr.  Cotton  are  properly  applicable  to  a 
case  of  such  a  kind  where  therq  are  general  charges. 

The  cases  referred  to  were  Munday  v.  Knight  (2),'a  decision  of 
Vice-Chancellor  Wigram  and  OUbert  v.  Letois,  before  the  Court  of 
Appeal  (3),  and  other  cases  of  the  same  class,  shewing  that 
general  charges  of  fraud  not  sustained  by  circumstances  in  the 
bill  will  not  do,  any  more  than  a  general  charge  that  property  is 
held  on  trust  will  do,  as  was  decided  in  the  case  of  OrenvUh- 
Murray  v.  Earl  of  Clarendon  (4).  There  the  allegation  in  the 
bill  was  that  property  in  the  hands  of  the  Foreign  Secretary  was 
held  in  trust  for  the  Plaintiff,  and  although  there  was  a  demurrer, 
the  demurrer  did  not  amount  to  an  admission  of  the  trust  merely 
because  the  bill  alleged  it  without  stating  any  reasons. 

Upon  the  whole,  therefore,  I  am  sorry  to  be  obliged  to  come  to 
the  conclusion  that  this  bill  does  not  shew  a  case  for  the  inter- 
ference of  the  Court,  and  the  demurrer,  therefore,  must  be  al- 
lowed   I  am  extremely  sorry,  because  I  think  it  is  a  grievous- 

(1)  11  Jur.  421 ;  S.  0. 10  Jur.  512.  (3)  1  D.  J.  &  S.  38.  ^ 

;    (2)  3  Hare,  497.  (4)  Law  Rep.  9  Eq.  11. 
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hardship  to  Dr.  jSatfincM  ;  but  I  am  satisfied  that  a  prolongation     y.  o.  M. 
of  this  painful  dispute^  which  would  be  the  result  of  oyerruling       1874 
the  demurrer,  would  be  of  no  benefit  to  him.    I  believe  eyents     ulmAH 
have  rendered  the  retention  of  his  office  impossible.    I  therefore  ^      ^- 

*■  GOTSBNQB8  OF 

allow  the  demurrer,  but  I  do  so  without  costs.  Bcobt 

School. 

Mr.  Pearson  then  asked  for  leaye  to  amend. 

This  was  opposed  by  counsel  for  the  Defendants. 

The  Vice-Chancellor  : — I  feel  very  much  indisposed  to  give 
leave  to  amend,  for  I  am  satisfied  that  this  dispute  will  never  end 
in  any  good  to  Dr.  Sayman.  As  I  pointed  out  in  the  course 
of  the  argument,  if  the  Court  should  ultimately  overrule  the  deci- 
sion of  the  governing  body  of  the  19th  of  December  last,  if  it  is 
their  settled  conviction,  and  I  cannot  presume  that  such  a  body  of 
men  would  have  acted  as  they  did  unless  they  had  a  settled  con- 
Tiction  that  it  is  not  for  the  benefit  of  the  school  that  Dr.  Hatftiian 
should  remain  there,  they  might  meet  again,  and  come  to  another 
resolution.  It  is  impossible  for  this  Court,  when  Parliament  has 
put  it  so  absolutely  in  the  power  of  the  governing  body,  to  inter- 
fere. I  repeat  that  according  to  the  construction  of  the  Act  of 
Parliament,  my  opinion  is,  that  every  head  master  of  a  public 
school,  that  is,  of  the  g,*eat  public  schools — for  I  believe  every  one 
of  them  is  subject  to  this  Act — that  every  head  master  is  as  much 
at  the  mercy  of  the  governing  body  as  a  coachman  is  at  the  mercy 
of  his  master,  and  can  be  dismissed  with  or  without  reason ;  they 
are  not  obliged  to  give  any  reason  whatever,  and  the  Court  must 
presume  that  they  exercise  their  discretion  properly,  unless  the 
contrary  can  be  distinctly  shewn.  Therefore,  in  the  interests  of 
Dr.  Eayman  himself,  if  you  will  take  my  advice,  you  will  let  the 
matter  rest.  I  have  had  the  greatest  possible  regard  to  the  interest 
of  Dr.  Eayman  in  the  consideration  I  have  given  to  this  case,  and 
I  shonid  gladly  have  given  him  relief  if  I  thought  I  could  have 
done  80  effectively,  but  I  am  so  satisfied  that  in  the  existing  state  of 
things,  whether  by  the  amendment  of  this  bill  or  any  other  course, 
he  camiot  obtain  any  good,  that  I  am  very  reluctant  to  let  the 
matter,  as  far  as  I  am  concerned,  go  any  farther.  Therefore  I  will 
consider  that  you  do  not  ask  me  for  leave  to  amend. 
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V.-C.  M.         The  demurrer  of  the  Bishop  of  Exeter,  who  was  made  a  party  as 

1874  one  of  the  governing  body  for  the  purpose  of  discoyery,  was  also 

HaymIk  allowed.     Both  demurrers  were  consequently  allowed,  without 

*•  costs. 

(jU>VHRNOBS  OF 

School.         Solicitors  for  the  Plaintiff:  Messrs.  Bower  db  Cotton. 

Solicitors  for  the  Defendants  :  Messrs.  IHfOy  B^MseU,  dt  Biffe. 


April  17. 


v.-o.  M.  PEEKING  V.  TRAIL. 

J^  [1868    P.    169.] 

!^ortmain^^CharitdbleLegacy' charged  on  Land —SkUuiory  Exemption  from 
DisabUity — Foioer  to  devise  implied  from  Fowet*  to  take  by  WilL 

A  hospital  was  empowered  by  an  Act  of  Parliament  by  which  it  was  in- 
corporated, by  will,  gift,  purchase,  or  otherwise,  to  obtain,  acquire,  hold,  and 
i-etain  land  for  the  purposes  of  the  charity ;  and  also  by  will,  gift,  purchase,  or 
otherwise,  to  obtain,  acquire,  hold,  and  maintain,  for  the  purpoees  of  the 
charity,  any  kind  of  personal  estate,  including  money  secured  on  mortg^e  or 
charged  on  land : — 

ffddf  that  those  words  implied  a  power  to  devise  land  for  the  use  of  the 
charity,  and,  therefore,  that  where  a  testator  gave  certain  legacies  to  this  as 
well  as  other  charities  out  of  a  mixed  fund  of  realty  and  personalty,  the 
charity  in  question  was  entitled  to  receive  the  legacy  in  fulL 

John  PEBBINO,  by  Us  wlU,  dated  the  28th  of  August,  1863, 
gave,  devised,  and  bequeathed  all  his  real  and  personal  estate 
whatsoever  and  wheresoever  (except  any  estate  vested  in  him  as 
trustee  or  mortgagee)  to  trustees,  upon  trust  that  they,  when  and 
as  they  should  deem  expedient  and  an  advantage  so  to  do,  with 
all  the  same  discretion  and  authority  as  an  absolute  owner,  sell 
his  trust  estate  and  effects,  and  stand  possessed  of  the  money 
to  arise  therefrom,  Upon  trust  thereout,  in  the  first  place,  to 
pay  all  his  just  debts,  funeral  and  testamentary  expenses,  and 
then  in  payment  of  legacies  to  some  relatives  and  connections,  and 
also  to  several  different  charities,  amongst  which  was  a  legacy  of 
£100  to  the  treasurer  for  the  time  being  of  the  Westminster 
Hospiidl ;  and  there  was  a  general  direction  that  the  several  chari- 
table legacies  were  to  be  applied  by  the  respective  treasurers  to 
the  purposes  of  the  respective  institutions. 


tr. 
Trail. 
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The  testator  made  some  codicils  which  did  not  affect  the  bequest     V.-a  M. 
to  the  Westminder  HospHdl,  s.nd  died  on  the  16th  of  Hay,  1867.  1874 

The  suit  was  instituted  for  the  administration  of  the  testator's     p^^g 
estate,  and  a  decree  was  made  on  the  6th  of  March,  1868 ;  and  by 
the  Chief  Clerk's  certificate  the  estate  was  found  to  consist  of  the 
proceeds  of  real  and  personal  estate  which  had  been  sold  and  con- 
Terted,  and  was  represented  by  a  fund  in  Court 

Several  of  the  charities  to  which  legacies  had  been  given  were 
incorporated  by  Act  of  Parliament,  but  in  respect  to  all  except  the 
Wettminster  HoapUal  it  was  admitted  that  they  were  not  exempted 
from  the  disabilities  of  the  Mortmain  Act 

The  Wedmitister  Hospital,  however,  was  incorporated  by  a 
private  Act  of  6  Geo.  4,  c.  xx.,  sect  1  of  which,  after  constituting 
the  president,  vice-presidents,  treasurers,  and  governors,  for  the 
time  being,  a  body  politic  and  corporate  for  the  purposes  of  the 
institution  or  hospital  by  the  name  and  style  of  *^  The  President, 
Vice-Presidents,  Treasurers,  and  Governors  of  the  Westminster 
EospHdf^  with  power  to  sue  in  the  corporate  name,  enacted  as 
follows : — 

*'  And  by  the  same  name  shall  be  able  and  capable,  without 
incurring  the  penalties  and  forfeitures  of  the  Statutes  of  Mort- 
main, to  hold  and  retain  for  the  purposes  of  the  said  hospital  the 
said  hospital  or  building  in  and  near  the  Broad  Sanctuary  afore- 
said, and  piece  of  ground  there  whereon  the  same  stands,  and  the 
piece  or  pieces  of  land  or  ground  in  James  Street  aforesaid,  and  by 
willy  gift,  purchase,  or  otherwise,  to  obtain,  acquire,  hold,  and 
retain  for  the  purposes  of  the  said  hospital  any  manors,  messuages, 
lands,  tenements,  and  hereditaments  of  any  kind,  name,  quality,  or 
sort,  either  in  fee  or  for  terms  of  life  or  years,  or  otherwise  howso- 
ever, so  as  such  manors,  messuages,  lands,  tenements,  and  here- 
ditaments (exclusive  of  the  said  hospital  at  or  near  the  Broad 
Sanctuary  aforesaid,  and  piece  or  parcel  of  ground  whereon  the 
same  stands,  and  exclusive  of  the  said  pieces  or  parcels  of  ground 
in  James  Street  aforesaid,  and  also  exclusive  of  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  that  may  at  any  time 
or  times  after  the  passing  of  this  Act  be  vested  in  the  said  corpo- 
ration hereby  created,  or  in  any  trustee  or  trustees  for  the  said 
corporation  hereby  created,  by  way  of  mortgage,  or  upon  which  any 


r. 
Tbail. 
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V.-O.  M.  sum  or  sums  of  money  belonging  to  the  said  corporation  hereby 
1874       created  may  be  charged)  do  not  in  the  whole  exceed  the  clear 

p^^^^  yearly  value  of  £20^000  over  and  above  all  charges  and  reprises, 
computing  the  same  at  the  rack  rent  which  might  have  been  had 
or  gotten  for  the  same  respectively  at  the  time  of  the  attaining  or 
acquisition  thereof :  And  also  by  will,  gift,  purchase,  or  otherwise^ 
to  obtain,  acquire,  hold,  and  maintain  for  the  purposes  of  the  said 
hospital  any  kind  of  personal  estate,  and  any  moneys  and  property 
of  what  nature  or  kind  soever,  including  money  secured  on  mort- 
gage of,  or  charged  upoui  any  manors,  messuages,  lands,  tenements^ 
or  hereditaments." 

The  suit  now  came  on  for  further  consideration,  the  only  ques- 
tion to  be  argued  being  whether  the  Westmin^er  HospUal  was 
entitled  to  receive  the  legacy  in  full. 

,    Mr.  Ghm,  Q.C.,  and  Mr.  W.  W.  Kardake,  for  the  Plaintiffi :— 

The  question  is,  whether  a  gift  of  land  to  a  charity  empowered  to 
hold  land  is  good  where  the  testator  is  not  also  entitled  to  give 
land  to  a  charity.  There  is  a  double  disability,  and  powers  sncli 
as  those  in  the  Westminster  Hospital  Act  only  remove  the  cause  of 
invalidity  arising  from  the  disability  of  the  charity,  leaving  the 
disability  of  the  testator  untouched :  Nethersole  v.  School  for  the 
Indigent  Blind  (1) ;  Chester  v.  Chester  (2).  Stronger  words  are 
necessary  to  take  away  the  disqualification  of  a  testator :  Bobinson 
V.  Qwemors  of  London  Hospital  (3). 

Mr.  W.  8.  Oweriy  for  the  Defendants. 

Mr.  Hully  for  some  of  the  Charities,  and  Mr.  Cotes,  for  another, 
admitted  that  they  could  not  claim  exemption  from  the  Mortmain 
Acts. 

Mr.  Phear,  for  the  Weriminster  Hospital : — 

The  Act  incorporating  the  hospital  is]  so  worded  as  to  take 
away  both  disqualifications,  and  there  are  words  in  it  which  quite 
distinguish  it  from  the  cases  cited.  In  the  Acts  incorporating 
the  charities  in  NeOiersole  v.  School  for  the  Indigent  Blind,  and 

(1)  Law  Rep.  11  Eq.  1.  (2)  Law  Rep.  12  £q.  4U. 

(3)  10  Hare,  19. 
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Chester  t.  Chester  (1),  there  was  simply  a  general  power  to  take  V.-C.  M. 

personalty  by  will  and  a  limited  power  to  hold  land,  without  any  ig74 

words  having  reference  to  the  sources  from  which  it  might  be  p^^q 

derived.    It  would  be  absurd  to  hold  that  the  charity  might  take  ^• 

land  by  devise,  and  yet  that  no  one  had  the  power  of  devising.  

Mr.  Olassef  in  reply. 

The  words  of  the  Act  must  be  read  reddendo  singula  singvliSy  so 
as  to  avoid  the  conclusion  that  it  was  intended  by  a  mere  private 
Act  to  repeal  pro  tanio  the  Mortmain  Acts. 

Sib  R  Malins,  V.C.  : — 

I  agree  with  Mr.  Olasse,  to  a  certain  extent,  that  the  Court  ought 
not  to  presume  an  intention  to  modify  or  repeal  a  public  Act  of 
Parliament  by  a  private  one.  But  words  in  a  private  Act  must 
receive  the  same  construction  as  in  a  public  one,  and  this  hospital 
haying  had  those  powers  conferred  upon  it,  is  entitled  to  all  the 
benefits  arising  from  a  fair  construction  of  the  enactment.  It  is 
clear  that  if  no  one  could  give  any  land  to  the  charity  by  will,  it 
could  not  take  any  land  by  devise,  and  could  never  become  pos- 
sessed of  any.  I  think,  therefore,  that,  in  order  to  give  the  words 
of  the  Act  any  effect,  I  must  hold  that  persons  are  at  liberty  to 
deyise  land  for  its  benefit.  A  capacity  to  take  by  will  conferred 
upon  a  charity  seems  necessarily  to  empower  a  testator  to  give 
land  to  it,  and  though  the  power  is  not  conferred  hei^  in  such 
express  terms  as  was  the  case  in  Bdbinson  v.  Governors  of  London 
SospUal  (2),  I  think  the  words  are  sufficient. 

Solicitors:  Mr.  F.  H.  Jeanneret;  Messrs.  Fladgale,  ClarJc,  <& 
Finch;   Mr.    Henry  Cockle;  Messrs.  TroUope  &   WincJcworth 
Messrs.  Bedpath  db  EdUsworth, 

(1)  Law  Rep.  12  Eq,  444.  (2)  10  Hare,  19. 
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Jffl&.28 


v.-o.  M.  FELSTE AD  v.  GRAY. 

^^^  [1873    F.    90.] 

Hule  as  to  Hearing  Short  Causes, 

The  Court  laid  down  the  following  rule  for  hearing  short  causes : — ^The 
certificate  of  PlaintifiTs  counsel  is  a  prima  facie  ground  for  setting  down  the 
cause.  The  Defendant  who  has  not  consented  may  appear,  and  if  he  can 
shew  any  fair  reason  why  it  should  not  be  heard  as  a  short  cause,  it  will  go 
into  the  general  list ;  but  otherwise  it  will  be  heard  without  the  Defendant's 
consent  as  a  short  cause.  * 

In  a  suit  by  a  Plaintiff  claiming  to  be  one  of  the  next  of  kin  of  an  intestate 
against  the  administrator  (the  Solicitor  to  the  Treasuiy)  the  cause  was  heard 
short,  and  a  decree  was  made,  notwithstanding  that  the  Defendant  objected 
on  the  ground  that  a  search  was  being  prosecuted  for  documents  which,  if 
found,  would  prove  the  Plaintiff  to  be  illegitimate. 

XhIS  case  came  on  as  a  short  cause.  The  bill  was  filed  by 
Amelia  Feldead,  alleging  that  she  was  one  of  the  next  of  kin 
of  George  Prederick  Boee,  a  tradesman,  who  died  on  the  2l8t  of 
NoTember,  1872,  a  bachelor  and  intestate,  being  possessed  of 
personal  estate  of  considerable  amount,  his  effects  being  sworn 
under  the  value  of  £25,000.  The  intestate  was  never  married, 
and  died  without  leaving  a  parent,  mother  or  sister,  uncle  or  aunt, 
nephew  or  niece,  and  at  the  time  of  his  decease  it  was  supposed 
that  he  had  lefb  no  next  of  kin,  whereupon  administration  was 
granted  to  the  Solicitor  of  the  Treasury  on  behalf  of  the  Crown. 

One  of  the  documents  relied  on  to  prove  the  kinship  was  a  paper 
in  which  the  intestate  stated  information  from  a  relative,  which,  if 
correct,  shewed  the  Plaintiff  to  be  illegitimate.  The  cause  had 
been  set  down  as  a  short  cause. 

Mr.  Cotton,  Q.C.,  and  Mr.  W.  W.  Cooper,  for  the  Plaintiff. 

Mr.  Hemming  J  for  the  Defendant : — 

We  object  to  this  case  being  heard  as  a  short  cause,  and  the 
Plaintiff  was  so  informed  before  setting  it  down.  If  it  is  necessary 
to  state  the  ground  for  the  objection,  which  I  submit  it  is  not, 
according  to  the  practice,  I  may  say  that  search  is  now  being 
made  abroad  for  documents,  which,  if  found,  will  shew  that  the 
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Plaintiff  has  no  interest  in  the  estate,  and  we  expect  to  learn  the      Y.-C.  M. 
result  of  the  search  by  the  time  that  the  cause  comes  regularly        i874 
to  a  hearing.    If  a  Plaintiff  could  have  a  common  administration     fiojb^ad 
suit  heard  short  against  the  will  of  a  Defendant,  it  would  be  *• 

done  in  multitudes  of  cases,  whereas  in  fact  it  is  every-day  prac-        ^' 

tice  that  a  decree  in  such  cases  can  always  be  intercepted  by  a 
friendly  suit,  because  it  is  only  in  such  a  suit  that  a  hearing  as  a 
short  cause  can  be  secured. 

Mr.  Cotton,  in  reply : — 

This  cause  has  been  set  down  as  a  short  cause  upon  the  certifi- 
cate of  counsel.  The  Plaintiff  has  shewn  a  prima  foicie  case,  which 
is  all  that  is  necessary.  No  evidence  or  answer  has  been  filed  on 
the  part  of  the  Crown,  and  we  ask  only  for  an  inquiry,  who  are 
the  next  of  kin  of  the  intestate. 

Sib  B.  Malins,  V.C.  : — 

I  always  understood  that  if  counsel  certified  a  cause  was  proper 
to  be  taken  as  a  short  cause  that  was  prima  facie  enough,  and 
it  then  lay  on  the  other  side  to  shew  it  was  not  a  short  cause.  I 
do  not  think  it  is  sufficient  for  a  Defendant  to  say  that  it  is  not 
proper  to  be  taken  as  a  short  cause,  because  that  might  put  a  dis- 
cretionary power  into  the  hands  of  any  Defendant  to  prevent  a 
cause  which  is  obviously  a  short  cause  from  being  heard.  The 
practice  is  laid  down  in  Danieirs  Ch.  Pr.  (1). 

If  the  Court  was  now  going  to  decide  any  rights,  it  would  be  a 
Terv  good  reason  why  the  case  should  be  postponed ;  but  as  the  only 
decree  asked  is  an  inquiry  who  is  the  next  of  kin — the  Plaintiff 
having,  in  my  opinion,  from  the  statements  of  her  counsel,  shewn 
a  prima  facie  case  for  inquiry — I  cannot  see  why  there  should  be 
any  objection  to  this  decree.  If  the  documents  referred  to  are  forth- 
coming, the  proper  place  to  use  them  will  be  in  Chambers,  upon  the 
inquiry  who  are  the  next  of  kin.  The  Attorney-General  will  appear 
npon  every  stage  of  the  inquiry,  and  these  documents  will  be  used. 
If  there  is  any  delay  in  producing  them,  that  delay  will  be  in  my 
Chambers.  But  if  she  is  the  next  of  kin,  as  she  is  now  some- 
what advanced  in  life,  the  sooner  she  knows  her  title  the  better. 

(1)  5th  Ed.  vol.  i.  p.  836. 
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y.^.  M.     Therefore  to  allege  that  because  docoments  have  not  amyed, 
1874        which  may  nerer  arrive  at  all,  I  am  to  re&ain  from  making 
FmREAD    ^^^  decree  as  upon  a  short  cause,  is,  in  my  opinion^  a  most  fatile 
G^Y.      proceeding. 

Whilst  I  am  upon  this  matter  I  may  as  well  state  what  is  die 

rule  I  shall  adopt  as  to  short  causes.  The  certificate  of  counsel 
is  a  prima  facie  ground  for  setting  a  cause  down  as  a  short  cause. 
The  Defendant  who  has  not  given  a  consent  to  the  cause  being 
heard  as  a  short  cause,  appears  upon  it^  and  if  he  can  shew  the 
Court  any  fair  reason  why  it  should  not  be  heard  as  a  short  cause, 
it  will  be  put  into  the  general  list;  but  to  say  that  no  cause  shall 
be  heard  as  a  short  cause  without  the  consent  of  the  Defendant, 
would  be  putting  a  power  into  the  hands  of  Defendants  which  I 
think  would  be  liable  to  be,  or  might  be,  very  improperly  exe^ 
cised.  For  instance,  suppose  an  admim'stration  suit  was  instituted 
against  an  executor  where  actions  are  being  brought,  and  the 
estate  wasted  by  proceedings  at  law,  and  where  it  is  the  interest  of 
all  parties  that  the  decree  should  be  immediately  made — suppose 
an  obstinate  and  wrong-headed  executor  comes  and  says,  '^  I  will 
not  agree  to  this  cause  being  heard  as  a  short  cause,"  it  might 
bring  the  estate  into  great  trouble.  Therefore  the  Courts  in  snoh 
a  case  as  that,  would  take  the  matter  into  its  own  hands,  and  if 
it  saw  that  the  case  was  a  proper  one  to  be  dealt  with  as  a  short 
cause,  would  deal  with  it.  In  this  case  I  think  the  matter  is  per- 
fectly proper  to  be  heard  as  a  short  cause,  and  therefore  I  make 
the  decree  as  asked. 

Solicitor  for  the  Plaintiflf:  Mr.  B.  0.  Ttass. 
Solicitors  for  the  Crown :  Messrs.  Baven  <t  Bradley. 
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In  re  APPLETREEWICK  LEAD  MINING  COMPANY.         v.^.  m. 

1874 


County  Cimrt  Appeal^Companieg  Act,  1867  (30  &  31  Vid.  c.  131)  s,  25— 

Contract  in  Writing  hy  Artidet  of  Association — Begistration.  April  22. 

The  owners  of  a  mine  worked  on  the  cost-book  principle  formed  a  limited 
company  by  registration  under  the  Companies  Acts,  1862  and  1867,  and 
signed  tiie  memorandmn  of  association  for  the  fall  number  of  £10  shares  into 
which  the  capital  was  to  be  divided,  in  proportion  to  their  respective  interests 
in  the  mine,  and  a  clause  in  the  articles  of  association  (which  were  duly  signed) 
stated  that  it  was  agreed  that  the  sum  of  £7  should  be  credited  on  each  of 
their  £10  shares,  and  that  all  their  interests  should  vest  in  the  company : — 

EeH  that  this  was  a  valid  contract  sufficiently  registered  under  the  25th 
section  of  the  Act  of  1867. 

IBIS  was  an  appeal  from  the  decision  of  W.  T.  8.  Daniel,  Esq., 
Q.C.,  the  Judge  of  the  (Tonnty  Court  of  TarJcshire,  holden  at 

The  case' came  on  upon  an  application  by  the  official  liquidator 
of  the  Appletreewieh  Lead  Mining  Company,  Limited,  to  place  the 
name  of  Osmond  Bhodes  on  the  list  of  contributories  as  an  original 
holder  of  seyenty-five  shares.  The  objection  on  the  part  of  Bhodes 
was  that  the  shares  were  fully  paid  up.  The  shares  were  £10 
share&  They  had  been  paid  up  in  cash  to  the  extent  of  £3 ;  the 
other  £7  was  credited  to  each  share  as  paid  up ;  and  the  question 
was  whether  the  £7  so  credited  was  to  be  treated  as  equivalent 
in  law  to  payment. 

Previously  and  up  to  the  formation  of  the  company  a  body  of 
persons,  of  whom  Bhodes  was  one,  had  worked  certain  lead  mines 
^t  Applelreeunek  in  partnership,  on  the  cost-book  principle;  and 
these  persons,  in  April,  1870,  agreed  among  themselves  that  a 
company,  limited  by  shares,  should  be  formed  under  the  Com- 
panies Acts  1862  and  1867,  with  a  capital  of  £12,800,  divided 
into  1280  shares  of  £10  each.  The  1280  shares  represented  the 
aggr^te  of  the  interests  of 'the  several  partners,  and  Bhodes*  pro- 
portion of  this  aggregate  was  ninety  shares.  Bhodes  signed  the 
memorandum  of  association  for  ninety  shares,  and  each  of  the 
other  partners  signed  the  memorandum  for  his  respective  portion, 
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Y.-G.  M.     so  that  by  the  memorandnm  the  whole  capital  of  £12^800,  divided 

1874        into  1280  shares,  was  subscribed  for. 

jfi  f^  The  memorandnm  of  association  stated  the  objects  of  the  com- 

wiOT^KAD  P^^y  ^  ^^»  ^^^  searching  for,  getting,  dressing,  and  converting 
MmiKoCo.  into  lead,  and  selling  and  disposing  thereof,  the  lead  ore,  &c., 
under  or  within  certain  mineral  grounds  therein,  at  Appletreewici, 
in  the  parish  of  Bumsally  Yorkshire^  and  also  in  such  other  mineral 
ground  as  should  from  time  to  time  be  taken,  leased,  or  held  by 
the  authority  and  for  the  purpose  of  the  company ;  the  acquiring 
by  purchase  or  otherwise  the  interests  or  rights  of  the  persons 
who  then  were  or  thereafter  should  be  engaged  in  working  such 
mineral  grounds,  and  the  doing  of  all  such  other  things  as  were 
or  might  be  incidental  or  conducive  to  the  attainment  of  the  above 
objects. 

This  memorandum  was  dated  the  22nd  of  April,  1870.  Bhode» 
and  his  co-partners,  as  between  themselves,  valued  their  interests 
and  rights,  which  by  the  memorandum  it  was  one  of  the  objects  of 
the  company  to  acquire  by  purchase  or  otherwise,  at  £8960,  a  sum 
which  would  be  represented  by  £7  a  share  on  each  of  the  1280 
shares  subscribed  for,  this  amount  having  been  arrived  at  by 
reason  of  the  market  price  of  the  shares  in  the  old  company  being 
£7  at  that  time.  The  company  did  not  adopt  as  their  articles  of 
association  Table  A  in  the  Schedule  to  the  Act  of  1862,  but  filed 
special  articles  of  association ;  these  articles  were  dated  the  same 
day  as  the  memorandum,  namely,  the  22nd  of  April,  1870,  and 
were  duly  signed  by  Rhodes  and  all  the  other  persons  who  signed 
the  memorandum,  that  is,  by  all  the  persons  who  were  partners  in 
the  cost-book  company,  and  whose  concurrence  as  vendors  would 
be  requisite  to  make  a  valid  contract  for  sale  to  the  limited  com- 
pany of  those  rights  and  interests  which  it  was  one  of  the  objects 
of  that  company  to  acquire  by  purchase. 
The  2nd  clause  of  the  articles  of  association  was  as  follows : — 

^*  The  subscribers  to  these  articles  being  the  persons  engaged  in 
working  the  mineral  grounds  mentioned  in  the  memorandum  of 
association  hereunto  annexed  at  the  date  of  the  said  memorandum, 
and  interested  in  the  said  premises,  and  the  plant,  machinery,  and 
materials  in  and  about  the  same,  in  proportion  to  the  number  of 
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shar^  in  respect  of  which  they  haye  respectiyely  signed  the  said  V.-O.  m: 
memorandum  and  these  articles  of  association,  it  is  hereby  agreed       1874 
that  each  of  the  1280  shares  into  which  the  capital  of  the  company       j„  „ 

is  divided,  shall  be  credited  with  the  sum  of  £7  per  share  as  paid  "f^?;?*"? 

'  r  r  WICK  LtEAB 

np  thereon ;  and  in  consideration  thereof  the  interest  of  the  said   Muwno  CM. 
parties  respectively  shall  by  these  articles  be  transferred  to  and 
Test  in  the  company." 

The  company,  through  its  directors,  immediately  took  pos- 
seGsion  bf^the  property  thus  contracted  to  be  sold,  and  worked  it 
up  to  the  presentation  of  the  winding-up  petitfon  on  which  the 
order  was  made — namely,  the  25th  of  May,  1872;  and  in  the 
meantime  the  £3  unpaid  on  each  share  had  been  paid  up  by 
six  seyeral  calls,  made  at  intervals  between  the  17th  of  May, 
1870,  and  the  29th  of  August,  1871.  On  the  2nd  of  August, 
1870,  the  ninety  shares  subscribed  for  by  Rhodes  were  issued 
to  him,  and  a  certificate  granted,  which  stated  the  sum  paid 
np,  including  the  £7  credited  and  the  calls  then  made  and 
paid.  The  shares  subscribed  for  by  each  of  the  other  persons 
who  signed  the  memorandum  of  association  were  at  or  about 
the  same  time  issued  to  them  in  like  manner.  In  the  share 
register  each  share  serially  numbered  was  credited  in  the  first 
column  with  £7  ''as  paid  up  according  to  the  articles  of  asso- 
ciation; in  column  2  and  in  other  columns  with  the  amount  of 
cash  calls  as  subsequently  made  and  paid  f  shewing  by  these- 
figures  distinctly  that  £10  on  each  share  had  been  paid,  and  how 
the  payment  had  been  made  or  treated  as  made.  On  the  25th  of 
April,  1871,  Rhodes  transferred  five  of  his  ninety  shares  ta 
WQUcm  Cookson,  and  on  the  26th  of  October,  1871,  ten  others 
of  the  ninety  shares  to  James  Fawcett,  both  of  whom  purchased 
them  as  paid-up  shares,  and  certificates  were  issued  to  them 
accordingly,  retaining  the  seventy*five  shares  for  which  the  official 
liquidator  sought  to  place  him  on  the  list  of  contribiitories. 

It  was  admitted  that  the  only  contract  was  what  was  contained 
in  clause  2  of  the  articles  of  ajssociation.  These  were  filed  with 
the  Begistrar  of  Joint  Stock  Companies  on  the  7th  of  May,  1870, 
before  the  issue  of  the  shares  to  Rhodes,  which  was  on  the  2nd  of 
August,  1870. 

VouXVlIL  H  2 
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The  case  having  been  arguedy  the  leaniied  County  Court  Judge 
delivered  judgment  (1). 
The  question  for  the  opinion  of  the  Yice*Cfaancellor  was,  whether 


(1)  1874.  Jan.  16. 

W.  T.  S.  Daniesl,  Esq.,  Q.C.,  County 
Court  Judge : — 

His  Honour,  after  stating  the  facts  of 
the  case,  continued : — The  terms  of  the 
25th  section  of  the  Companies  Ad  of 
1867  are  loose,  andnotso  dear  in  expxes* 
aion  as  would  he  desinihle.  It  is  difficult 
to  say  grammatically  to  what  antecedent 
**  the  same  "  refers.    I  suppose  it  means 
to  refer  to  the  substance  of  the  previous 
part  of  the   sentence,  and  that  the 
meaning  is,  that  payment  of  the  whole 
amount  of  the  share  ia  to  be  made  in 
<;ash,  imless  by  a  contract  in  writing 
duly  made  and  signed  at  or  before  the 
issuing  of  the  shares  it  shall  have  been 
determined  between  the  parties  that 
payment,  either  in  all  or  in  part,  may 
be  made  in  some  other  defined  manner. 
I  am  not  aware  of  any  case  in  which 
the  language  of  the  section  has  been 
criticised;  but  it  is  necessary,  as  it 
seems  to  me,  to  do  so  in  this  case, 
because,  if  **  the  sauM  "  referred  "  to 
the  whole  amount,"  which  is  the  im- 
mediate antecedent,  and  that  the  whole 
amount  not  being  payable  in  cash  is  to 
be  paid  in  some  other  way  than  in 
cash,  then  ihe  latter  part  of  the  section 
might  be  considered  not  to  apply  to  a 
case  like  the  present,  where  a  part  only 
is  to  be  paid  otherwise  than  in  cash, 
and  the  remainder  in  cash ;  but  I  prefer 
not  to  adoptaoonstroction  which  would 
make  the  clause  operate  capriciously 
and  partially.      Ckland's  Case  (Law 
Bep.  14  Eq.  387),  before  Vice-Chancellor 
Wickens,  speakB  of  the  clause  as  plac- 
ing a   particular  and  very  arbitrary 
limitation  upon  this  class  of  contracts 
— the  allotment  of  shares — ^by  intro- 
ducing a  rule  which  disables  a  com- 


pany issuing  shares  from  moving  a 
contract  with  an  allottee  such  as  it 
could  otherwise  have  made,  unless  by 
a  written  and  registered  contract;  and 
in  that  case  the  allottee  was  held  liable 
for  want  of  a  written  and  regista!ed 
contract^  althou^  the  shares  had  been 
issued  to  him  aa  fully  paid-up  shares, 
and  he  never  intended  to  contract  for 
or  accept  any  other  than  paid-up  shares. 
In  this  case  Modes  relies  upon  the 
2nd  clause  in  the  articles  of  WMociatioii 
as  a  written  and  registered  oontnct 
sufficient  to  satisfy  the  requirements  of 
the  statute,  and  I  am  called  upon  to 
decide  whether  it  is  so  or  not.  For  the 
official  liquidator  it  is.  argued  that  the 
contract  contemplated  by  the  statute  is 
something  distinct  and  separate  from 
the  articles  of  association,  and  that  it 
must  be  in  writing.  Sects.  14^  15,  and 
16  of  the  Companies  Act^  1862,  shew 
that  the  memorandum  of  association 
must  be  accompanied  by  articles  of  as- 
sociation, and  that  the  articles,  whether 
special  or  those  in  Table  A^  shall  be 
printed,  bear  the  same  stamp  as  if  con- 
tained in  a  deed,  and  be  signed  by  each 
subscriber,  and  attested  by  one  witness 
at  least  In  the  present  case  the  artiolBB 
of  association  were  complete  in  all  these 
particulars,  and  they  would  have  been 
complete  without  clause  2. 

The  25th  section  of  the  Act  of  1867 
does  not  require  the  contract  to  be  sepa- 
rate from  the  articles  of  associatien.  It 
requires  it  to  be  duly  made,  and  to  be 
filed  at  or  before  the  issuing  of  tho 
shsxes;  and  though  it  is  lequirBd  also 
to  be  in  writing,  and  the  articles  of  as* 
sodation  are  required  to  be  printed, 
they  are  also  required  to  be  signed ; 
and  if  there  is  otherwise  no  objection 
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the  said  0$mond  Rhodes  was  liable  to  be  made  a  contributory  of 
the  company  in  respect  of  the  shares  now  held  by  him  to  the 
extent  of  the  £7  credited  as  paid  up. 


to  the  contract  being  contained,  in  the 
articlei  of  asBociation,  I  think  being 
there  (tiiongh  printed),  the  articles 
tbemaelTea  bdng  signed,  that  there  is 
a  sufficient  writing  to  satisfy  the  statute, 
and  as  the  statute  does  not  require  more 
than  that  a  contract  in  writing  should 
be  made^  and  is  silent  as  to  its  being 
separate  from  the  articles  of  association, 
I  do  not  feel  justified  in  importing  into 
the  statute  by  construction  a  condition 
not  to  be  found  in  it,  and  which  is  not 
neoesBary  for  its  proper  operation. 

It  was  next  argued  that  the  statute 
reqmres  a  contract  duly  made,  and  that 
to  the  due  making  of  a  contract  two 
pertieB  are  necessary,  and  especially  to 
a  contract  for  sale  and  purchase  such  as 
this  is,  there  must  be  one  person  as 
Tender  to  offer,  and  another  person  as 
puitbaser  to  accept;  and  in  this  case 
the  same  persons  are  both  vendors  and 
porchasers;  that  as  vendors  they  fix 
their  own  price,  and  as  purchasers  they 
act  in  a  fiduciary  character  as  directors 
or  igffits  for  the  company,  and  that 
this  conflict  of  duty  and  interest  ren- 
ders it  impossible  that  there  can  have 
hesQ  a  contract  duly  made  within  the 
meaning  of  the  statute.    The  formation 
of  the  company,  and  the  ofier  and  ac« 
oeptinoe  of  the  contract,  it  is  argued, 
are  simultaneous  acts,  and  done  with 
the  same  persons:  those  who  cause 
the  company  to  come  into  existence  by 
ngning  and  registering  the  memomn- 
dnm  of  association,  and  thus  create  a 
persona  having  legal  capacity  to  con- 
tiact  at  the  same  moment  and  as  part 
of  the  same  transaction,  make  the  offer 
to  the  thing  of  their  own  creation,  and 
then,  as  part  of  the  same  transaction, 
Actbg  for  this  their  offspring,  who  has 


no  capacity  at  the  time  of  acting  for 
itself  otherwise  than  through  them, 
they  as  its  agents  and  on  its  behalf 
accept  the  offer  for  it  This,  it  is 
argued,  is  the  reductio  ad  abaurdum  of 
the  contention,  that  there  is  a  contract 
duly  made,  and  that  the  principles  of 
law  as  applicable  to  contracts  recognised 
and  applied  either  in  Courts  of  Common 
Law  or  Courts  of  Equity,  would,  in 
ordinary  transactions  of  sale  and  pur- 
chase between  individuals  sut  juriSf 
refuse  to  recognise  such  an  anomaly. 

1  do  not  consider  myself  at  liberty  to 
decide  upon  the  weight  or  soundness  of 
these  arguments.  The  official  liqui- 
dator, though  he  is  acting  for  the 
interest  of  creditors,  can  only  recover 
for  them  what  the  company  could  re- 
cover, and  can  only  set  up  such  a  case 
as  the  company  could  set  up.  If  the 
company  is  concluded,  he,  as  repr^ 
senting  creditors,  is  concluded  also. 

In    In   re  Duckvtxnih  (Law  Eep. 

2  Ch.  580)  Lord  Cairns  says :  "  The 
liquidator  represents  the  creditors  only 
because  he  represents  the  company,  and 
through  the  company  the  rights  of  the 
creditors  are  to  be  enforced."  This  diC" 
tum^  for  it  was  a  dictum  only,  was 
approved  of  by  Lord  Wedbury  and 
other  Law  Lords  in  the  House  of 
Lords  in  Waterhouse  v.  Jameso^^  (Law 
Bep.  2  H.  L.,  Sc.  29),  and  it  was 
made  the  foundation  of  the  decision  in 
that  case,  though  that  was  a  case  of 
fraud  by  the  directors,  which  this  is 
not,  nor  alleged  to  be.  The  utmost 
that  can  be  said  in  this  case  is  that  the 
vendors  sell  to  the  company,  repre- 
sented by  themselves,  at  their  own 
price,  and  the  company,  through  them, 
purchase  at  that  price.    There  being 
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V.-G.  M.  Mr.  Oloisey  Q.C.,  Mr.  Higginsy  Q,C.,  and  Mr.  Bradfwd,  for  the 

1874  oflBcial  liquidator  in  support  of  the  appeal : — 

In  w  The  only  question  in  this  case  is  whether  the  contract  entered 

wioK  Ijead  into  by  these  shareholders,  of  whom  Mr.  Bhodes  was  one,  was  a 

Mumeo  Co. 


DO  suggestion  of  fraud,  the  case  appears 
to  me  to  be  concluded  by  Lord  Justice 
Oiffard^s  decision  in  the  case  of  In  re 
Baglan  HaU  OoUtery  Company  (Law 
Bep.  5  Ch.  354).  That  case,  like  the  pre- 
sent, was  a  sale  by  the  owners  of  a  colliery 
to  a  limited  company,  of  which  they 
became  directors,  for  a  price  to  be  paid 
in  paid-up  shares,  and  for  which  ihej 
had  signed  the  memorandum  of  asso- 
ciation. His  Lordship  says :  **  If  there 
be  a  contract  of  such  a  nature,  that  on 
bill  filed  by  the  company  it  could  not 
be  set  aside,  a  payment  for  shares  in 
kind  according  to  that  contract  is  legal.*' 
And  again  his  Lordship  says :  *'  It  was 
urged  that  the  parties  only  agreed  with 
themselves,  and  that  therefore  there 
was  no  contract.  But  every  company 
is  started  by  parties  agreeing  among 
themselves,  and  it  is  idle  to  say  they 
have  nobody  to  agree  with.*'  I  am 
bound  by  that  ratio  decidendi^  and 
defer  to  it  As  to  creditors  his  Lord- 
ship says :  **  Creditors  have  no  ground 
for  complaint,  for  persons  who  are  about 
to  enter  into  transactions  of  magnitude 
with  an  individual,  make  inquiry  into 
the  state  of  his  circumstances,  and  so, 
if  they  enter  into  them  with  a  limited 
company,  it  is  their  own  fault  if  they 
do  not  inquire  into  the  nature  of  the 
memorandum  and  articles,  and  look 
to  the  register  of  shareholders.  ...  If 
strangers,  no  misrepresentation  being 
made,  choose  to  deal  with  the  company 
without  inquiry,  they  have  no  right  to 
complain  when  it  turns  out  that  the 
shareholders  are  under  no  peisonal 
liability.*  This  case  was  pressed  upon 
me  by  the  advocate  of  Mr.  Bhodea  and 
the  advocates  of  the  other  shareholders 


in  the  same  interest,  and  I  am  bounJ 
by  its  authority,  and  must  implicitly 
follow  it.    I  observe,  however,  that  in 
that  case,  neither  in  the  Court  below» 
so  far  as  I  can  judge  from  the  judgment 
of  the  Yioe-ChaDcellor  as  set  out  iik 
a  note  (Law  Rep.  5  Ch.  349-^53), 
nor  in  the  Court  of  Appeal,  was  any 
question  raised  as  to  how  far  the  con- 
tract might  be  affected  as  to  its  vali- 
dity by  the   circumstance    that    the 
vendors  were  directly  before  interested 
in  its  performance,  nor  has  any  such 
question  been  raised  before  me,  nor  if 
raised  do  I  think,  in  the  face  of  ^e 
Baglan  EaU  case,  I  could  have  allowed 
it  to  have  any  weight ;  neither  can  I 
allow  my  judgment  to  be  affected  by 
the  circumstance  which  exists  in  this 
case  and  was  pressed  upon  me,  that  a 
not  inconsiderable  number  of  creditors 
in  this  company  are  tradesmen  who 
have  supplied  goods,  being  necessaries 
for  the  use  of  the  mine,  and  working 
miners  to  whom  wages  are  due  for  work 
and  labour  done  at  the  mine.    The  law 
recognises  no  distinction    of  persons,, 
and    the   judgment   of  Lord   Jostice 
Giffard  points  out  very  clearly  what 
these  persons  should  have  done,  and 
what  inquiries  they  should  have  made 
before  they  supplied  the  goods  or  did 
the  work.     Any  objection   on    their 
part)  that  if  they  had  seen  and  read 
the  memorandum  of  association^  and 
the  articles^  and  the  register  of  share- 
holders, they  could  not  have  understood 
their  legal  effect,  would  be  of  no  avaiL 
Ignorantia   juris    neminem    eatcusaf. 
The  protection  which  the  law,  in  the 
spirit  of  equal  justice,  throws  round 
the  shareholders  for  the  enjoyment  of 
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contract  in  writiiig  Tiritliia  the  meaning  of  the  23th  section  of  the     V.-C.  M. 
Companies  Aet,  1867.     The  words  are;— "Every  share  in  any       1874 
company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be       j^  re 
held  subject  to  the  payment  of  the  whole  amount  thereof  in  cash,  'tncK*SAxI^ 
unless  the  same  shall  have  been  otherwise  determined  by  a  con-   MmiNo  Ck). 


their  rights,  oonld  not  be  allowed  to  be 
impaired  through  the  ignorance  of  those 
vho  engaged  in  these  dealings  with  the 
tompukj.  This  argument  would  im- 
pugn the  policy  of  the  Acts,  with  which 
I  have  nothing  to  do. 

On  the  argument  before  me  a  case 
Iwfore  the  Master  of  the  Rolls,  on  the 
14th  of  December,  and  noted  in   the 
Weekly  Notes  of  the  28th  of  Decem- 
ber (FothergUVs  Case\  was  referred  to, 
which,  as  noted,  appears  to  have  a 
hearing  favourable  to  the  official  liqui- 
dator upon  the  question  of  the  effect  of 
a  registered  contract  under  the  25th 
section  of  the  Act  of  1867,  upon  the 
liability  of  a  shareholder  to  pay  in  cash 
the  amount  of  the  shares  for  which  he 
had  signed  the  memorandum  of  asso- 
'datioii,  and  also  had  had  allotted  to  him 
shares  fully  paid  up  in  pursuance  of  a 
<x)ntract  duly  made  and  filed  before  the 
issae  of  the  sliares.    I  find,  however, 
froui  a  note  in  the  Solicitors*  Journal 
of  the  4th  of  January,  that  that  case  is 
onder  appeal,  and  I  should  not  feel 
josUfied  in  considering  that  decision  as 
in  any  way  diminishing  the  effect  of 
Lord  Justice  GiffarcTs  decision  in  the 
^lan  HaU  case,  so  far  as  I  consider 
it  applicable  to  the  case  now  before  me. 
^.result  is  that  Bhodes*  name  will 
^  struck  ofifthe  list  of  contributories, 
>Q(]  the  same  course  will  be  taken  as 
^  ^1  the  other  subscribers  who  now 
^W  origii^l  shares.     I  think,  how- 
*^^f»  for  the  reasons  given  by  Lord 
^'i^tice  Qiffard  in  the  Baglan  Hall 
^^•86,  nlamely,  that  persons  who  enter 
*°toa  transaction  of  this  nature  must 


expect  to  have  it  strictly  examined, 
that  Mr.  Rhodes  and  all  others  in  the 
like  condition  should  bear  their  own 
costs  of  this  application,  and  the  offi- 
cial liquidator  will  take  his  costs  out  of 
the  estate. 

As  to  transferees  of  shares^persons 
who  stand  in  the  position  of  Cooke  and 
Faivcett^  who  bought  from  Rhodes — all 
those  persons  were  bond  fide  purchasers 
for  value  of  shares  represented  upon 
the  certificates  and  transfers  as  fully 
paid  up;  and  as  none  consented  or 
desired  to  be  put  in  the  list  of  members, 
I  ordered  all  their  names  to  be  struck 
ofif.  The  company  have  clearly  no 
demand  against  them ;  some  of  them 
complain  of  having  been  deloded  into 
buying  shares  at  a  high  premium  upon 
representations  which  have  not  been 
realised,  and  were  anxious  to  state 
their  grievance  before  me,  but  those 
were  J  matters  foreign  to  the  company 
and  the  objects  of  the  winding-up,  and 
I  declined  to  hear  them  or  allow  their 
complaint  to  be  stated.  I  think,  how- 
ever, these  persons,  where  ihey  ap- 
peared separately  from  the  subscribers, 
should  be  allowed  their  costs  of  the 
day's  attendance  out  of  the  estate ;  but 
this  order  will  not  prevent  any  of  the 
persons  now  struck  ofif  from  being  put 
on  a  list  hereafter  as  members  for  the 
purpose  6f  participating  in  any  surplus. 
There  still  remains  the  cases  of  persons 
who  are  proposed  to  be  put  on  the  list 
as  the  holders  of  preference  shares ;  but 
I  understand  the  official  liquidator  does 
not  propose  to  proceed  with  the  case  of 
those  perscms  at  present. 
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.  V.-0. 11     txact  duly  made  in  vrriting  and  filed  with  the  Begistrar  of  Joint 
1874       Stock  Companies  at  or  before  the  issue  of  such  shares.''    We  ccm* 
]^       tend  that  this  is  not  such  a  contract  as  was  contemplated  by  the 
-^^J^j™^"'  25th  section.    In  the  first  place  it  is  evident  that  the  policy  of  the 
Mnrnra  Co.  Legislature  was  to  prevent  the  issue  of  shares  on  any  other  terms 
than  the  payment  of  the  whole  amount  thereof  in  cash,  or  for  such 
consideration  as  should  be  in  value  equivalent  to  cash,  for  the 
whole  nominal  amount  thereof.    There  is  no  evidence  in  this  case 
.  tQ  p;rovie  that  the  interests  of  the  shareholders  in  the  old  company 
were  equivalent  in  cash  value  to  the  amount  of  £7  per  share  on  the 
shares  allotted  to  them,  or  that  the  price  per  share  as  quoted  in  the 
public  share  list  was  a  proper  criterion  of  the  value  of  the  pro- 
perty as  a  whole.    The  Act  says  that  the  contract  must  be  in 
writing  and  filed  with  the  registrar.    All  that  these  shareholders 
did  was  to  sign  the  articles  of  association^  but  there  was  no  sepa* 
rate  contract  signed,  and  this  is  not,  therefore,  a  compliance  with 
the  Act.    The  articles  of  association  do  not  constitute  a  contract 
such  ^s  the  Act  must  have  contemplated,  for  they  might  be  altered 
iroHitim^  to  time  by  the  parties  theiaselves,  and  by  that. means 
the  articles  .would  not  be  a  contract  binding  upon  the  shareholders 
who  signed  it 

The  question  isi  however,  concluded  by  the  authority  oi  several 
case^v  JixXSekn^a  Cfue  (1)  it  was  held  ibat  a  holder  of  •bares 
allottedr  to  him  as  *' fully  paid-up"  was  liable  to  be  plaoed  on 
the  list  of  oontributories  unless  he  oonid  shew  that  the  shares 
)¥ei^  p^4  &^  ^  cash  uoder  the  terms  of  the  25th<  section  of 
the,Aat  of  18fi7,  and  that  the  oancellaiioiL  of  a  debt  idue  &WI 
the  company  for  service  was  not  payment  in  cash  within  the 
Tneaning  of  that  section.  This  was  the  canoefllation  of  a  debt  due 
b^  the  company  for  the  land,  and  therefore  not  within  the  25th 
section* 

In  Pntehar^B  Cote  (2)  it  was  distinctly  held  by  the  Lords 
Justices,  that  the  articles  of  association  did  not  constitute  a  con- 
traot  in  writing  between  the  vendor  of  the  mine  and  the  oompany, 
within  the  25th  section  of  the  Compames  Aet,  and  that  the  articles 
of  association  were  simply  a  contract  as  between  the  shareholders 
inter  a»  in  respect  of  their  rights  as  shareholders.    The  learned 

(1)  Law  Bep.  U  Eq.  387.  (2)  Law  Rep.  8  Gh.  956. 
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County  Oouit  Judge  m  deciding  thig  qnestion  Teterrei  to  Fother"     V.-O.M. 
gilt$  Oa$e  (1),  which  was  then  noted  only  in  the  Weekly  NoteSy       1874 
and  was  under  appeal  at  the  time,  and  on  that  account  he  did  not       j^^ 
oondider  himself  bound  by  it,  but  since  then  that  case  has  been  -^^^^i'™**- 
affimed  <m  appeal  by  the  fall  Court,  and  it  was  there  held  that   Miking  Go. 
FM&rffiU  was  liable  to  be  placed  on  the  list  of  contributories  for 
the  1000  shares  for  which  he  had  subscribed  the  memorandum  of 
assodation,  as  shares  on  which  nothing  had  been  paid,  altiiough 
these  shares  were  allotted  in  part  payment  of  the  pnrchase-money 
for  the  mine  which  was  sold  to  the  company  by  Father ffiU  and 
others. 

Bsisons  who  enter  into  a  transaction  of  this  nature  must  expect 
to  hoye  it  strictly  examined,  and  unless  they  act  in  exact  con^ 
formity  with  the  statute  they  cannot  claim  exemption  fix)m  the 
liabilities  of  other  shareholders. 

Mr.  Cqfton,  Q.Cv  ai^d  Mr.  Everitt,  for  the  Sespondent : — 

As  to  the  argument  that  the  articles  of  asaociatioa  might  have 
been  altered  by  the  shareholders  theoMelves^and  tiiait  ccKiseqaently 
itiras*<n0l  a  binding  centractyif  they  had  doae  so  it  would  not 
•have  altered  ihe'effect  of  the  contract^  because  it  would  not  haye 
been- signed'  and  registered  before  the  issue  of  the  shares*  The 
arlielea  4iNiU  not  have-  been  altered  so  as  to  alter  jfefae 'position  of 
the  ABres'issaed  before  saeh  alteration  teok  place.  Bither  there 
is  a  OQDtiact'in  this  case  which  is  «  coBipliance.with  the  25th 
seeiim<tf  the  Act^or  there  is  an  agreement  that  payment,  for  4he 
pmperty  of  <tii#  old  eoBfpaxxy  shidl  be  Made  in  a  partiMlar  way. 
In  eidier  ease  the  shareheldero  are  esempted  from  liability  as  to 
the  jS7  per  share.  This  is  a  case  of  certain  peispns  having  the 
ometshq^  ef  *ar  mine^  and  to  protect  themselves  against  unlimited 
liability  di^  form  a  limited  company  under  the  Acts  of  .Barlia- 
meat.'  They  divide  the  shares  in  proportion  to  the  interests  of  the 
respeoiiYe  owners,  taJdng  the  value  at  the  then  market  price  of  the 
shares^  and*  settiag  down  that  snm  at  £7  per  share;  they  agree 
togeiher  that  that  amount  is  to  be  the  pnrchase-money  for  the 
properly,  and  then  they  fix  the  shares  at  £10  each,  giving  a  sum 
of  £3  to  be-  called  up  for  future  expenses.    All  this  waa  fully 

(1)  Law  Rep.  8  Ch.  270. 
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,y.-C.  M.     explained  in  the  articles,  and  any  person  looking  at  those  articles, 
1874       together  with  the  shareholders'  book,  must  see  at  once  the  position 
Inn       of  the  persons  liable  and  the  amount  of  their  liability.    The  Act 
YiKKi^D   ^^  intended,  no doubt^  to  protect  the  public,  that  is,  the  persons 
Mining  Co.  ^jj^  trusted  the  company  in  any  manner,  against  imposition,  by 
means  of  shares  appearing  to  be  Txmafide  shares  when  in  fact  they 
were  fully  paid-up  shares.     No  such  imposition  could  possibly 
arise  in  this  case,  and  the  public  were  given  the  means  of  ascer- 
taining all  they  could  require  to  know.    The  2nd  clause  in  the 
articles  provides  that  each  of  the  1280  shares  into  which  the 
capital  of  the  company  was  divided  should  be  credited  with  £7  per 
share  as  pcud  up  thereon,  and  in  consideration  thereof  the  interest 
of  the  said  parties  respectively  was  by  the  articles  to  be  transferred 
to  and  vest  in  the  company.    These  articles  were  signed  by  all  the 
shareholders,  and  they  were  duly  registered  ;  therefore  a  complete 
contract,  such  as  the  Act  required,  was  effected. 

This  case  is  not  governed  by  PriteharcCs  Case  (1),  for  there  no 
contract  was  entered  into  by  the  parties  signing  the  articles  of 
association.  The  2nd  of  the  articles  in  that  case  provided  that 
the  company  should  immediately  aftear  their  incorporation  ent-er 
into  an  agreement  with  the  vendor  of  the  mine  for  the  purchase. 
It  was  only  an  authority  ta  the  directors  to  make  a  contract  on 
certain  terms,  aod  not  a  eontract  in  itself.  Then,  again,  in  that 
case  there  were  to  be  other  shareholders  ^besides  the  owners  of 
the  property,  and  it  was  difficult  for  •  persons  lookiiig  at  the  list  of 
shareholi^ia  to  connect  the  particular  shares  whieb.  might  be  found 
in  PritdMTcHa.  name  with  the  shares :  miOBtJoned  in  the  centcact 
But  in  this  case  all  the :  shares  weve  aUotfa^d  to  all  t^e  owners 
of  the  property^  and  there  were  no  othep  ehareholders^  and  from 
the  tenns  of  the  contract  it  was  impoawUe  theve  should  be  any 
others.  We  hanre  here  a  d^  fresenti  contract  by  whi^  the  owners 
give  up  their >  interest  la  the  property  inconaideration  of  a  certain 
sum  amounting  >to  £7  per  share. 

But  supposing  there  should  be  auy  technical  difficulty  in 
holding  this  to  be  a  contract  within  the  words  of  the  25th  sec- 
tion, then  we  say  it  is  an  agreement  that  oash,  or  an  equivalent  of 
cash,  is  to  be  paid  for  the  shares,  and  that,  independently  of  the 

(1)  Law  Bep.  8  Cb.  956. 
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Act  of  1867,  brings  the  case  %vithin  Spargds  Case  (1),  Coates*     V.-G.  M. 
CoBe  (2),  and  In  re  Baglan  Hatt  Colliery  Company  (3).  1874 

There  is  here  an  agreement  that  payment  for  the  shares  shall       in  re 
be  made  in  a  particular  way,  that  is,  by  the  transfer  of  the  pro-    va^^LKAD 
perty  to  the  company.    There  has,  therefore,  been  a  payment  in    Mining  Co. 
money,  or  in  money's  worth,  which  binds  all  the  parties,  and  the 
articles  explain  exactly  how  the  transaction  was  effected.    The 
ciicomstancea  of  this  case  very  much  resemble  those  of  the 
Baglan  HaU  case,  and  the  judgment  of  Lord  Justice  Oiffard  applies 
in  eyery  respect  to  this  case.     Then  CocUea'  Case  is  exactly  in 
point,  and  your  Honour  there  decided  that  the  transfer  of  the 
works  by  Coaies  to  the  company  was  equivalent  to  a  payment  of 
cash  within  the  meaning  of  the  25th  section. 

Mr,  Glasse,  in  reply : — 

The  object  of  the  25th  section  of  the  Act  of  1867  was  to  put 
an  end  to  such  cases  as  this  and  the  Baglan  EaU  case.  Great 
abuses  have  ai-isen  by  persons  being  able  by  registering  them- 
selves as  a  limited  company  to  escape  all  liability  if  the  specu- 
lation turns  out  badly,  and  to  reap  the  benefit  of  it  if  there 
should  happen  to  be  a  profit  derived.  This  was  so  in  the  Baglan 
EaU  case,  and  the  workmen  who  were  engaged  in  the  mine  had 
nothing  to  look  to  but  the  property  of  the  company,  because  all 
the  shares  wero  registered  as  fully  paid*up.  Nothing  but  a 
<^ntract  in  writing  duly  signed  is  suflBcient  to  enable  the  share- 
holders to  escape  liability.  If  the  Act  had  int^ided]  that  the 
articles  of  association  should  be  a  sufficient  eontract,  it  would  have 
said  '^  either  by  contraet  ia  writing  or  by  the  articles  of  associa- 
tion." The  term  ^*  contract  in  writing,*'  is  several  times  repeated 
in  different  clauses  in  the  Aet,  shewing  clearly  that  aTseparate 
contract  sucdi  cte  we  all  understand  a  contract  in  writing  to  be, 
was  intended,  and  not<a  printed  -set  of  articles  comprising  all  the 
regulations  for  the  guidance  and  management  of  the  association. 

Sir  R.  Mauns,  V.C.  :— 
This  case  comes  on  upon  appeal  from  a  decision  of  Mr.  Daniel, 

(1)  Law  Rep.  8  Ch.  407.  (2)  Law  Rep.  17  Eq.  169. 

(3)  Law  Rep.  5  Ch.  346. 


106  EQUITT  OASES,  [L.  B. 

V.-O.  M.  the  Oounty  Court  Jadge  of  Shipton.  It  involyes  a  questicm  as  to 
1874  the  liability  of  shareholders  in  a  company  to  the  payment  of  £7 
j„  ^  more  than  the  £3  which  they  have  already  paid.  The  case,  which 
wtck'lead  ^*®  occnpied  a  whole  day,  has  been  very  fully  argued,  and  if  I 
MiKiKa  Go.  had  not  been  able  to  come  to  a  conclusion  in  conformity  with  the 
decision  of  the  Oounty  Court  Judge,  I  should  have  hesitated  to 
decide  without  farther  consideration  against  the  opinion  of  that 
learned  Judge,  for  whose  acquirements  we  all  entertain  the  highest 
respecty  but  as  I  am  able  to  come  to  a  conclusion  coinciding  with 
hisr,  I  do  not  think  it  necessary  to  delay  giving  my  judgment.  The 
case  is  a  peculiar  one  in  this  respect,  that  it  is  a  company  formed 
by  the  members  of  the  old  cost-book  company,  which  was  eagaged 
in  working  certain  lead  mines  at  Burslal,  in  Tarkshire.  It  seems 
to  have  occurred  to  them  that  it  would  be  more  advantageous  to 
turn  their  company  into  a  limited  liability  company,  and  I  agree 
with  the  arguments  on  behalf  of  the  liquidator,  tliat  in  sneh  a 
case  they  were  more  particularly  bound  to  act  in  eveiy  respeot 
fairly,  «o  as  not  to  mislead  those  persons  who  might  deal  with 
them.  But  tins  is,  I  believe,  the  first  ease  in  which  the  memo- 
randum of  association '  has  been  signed-  for  every  (diave  ifi  the 
oompany,  not  only  origmally  taken,  but  which  could  be  taken ; 
for  they  do  not  in vite  shareholders  to  come  in,  but  on  the  eontrary, 
tko'exifltiiig  shareholders  in  the  old  oompany  in  forminfff •  tiiem- 
selves  ]iito<a  limited 'corapaay  take  up  among  theflraeifvesidll  the 
1280  shares  which  werel  to  bo  allotted.  Mr.  lOiodea  signed  the 
memovandum  as'  the  holder  of  nmety  shares^  and  his  ODm^^aMkms 
signed 'foF  the  lemaJBder  of  the  1S80  shares*  of  £10  eeeh,  wfaioh 
forased  the  whoie-of  ihe*  capital  (^  the  company. 

Kqw^  that  being  the  case,  it  was  agreed  thai  the  |>ropei^  of 
the  eU  company  diould  become  the  prc^rly  -of  the  new  oom- 
paiiy,  and  the  market  value  of  the  old  shares  being  then  £7  per 
sharer  they  agree  that  £7  «he«ld  be  eonsidered  as  pssd  vp^  and 
that  they*  shodd  only  pay  up  the  femaining  £8  per  share.  That  is 
provided  for  by  the  2nd  of  the  articles  of  association,  and  upon 
the  construction  of  that  article  the  question  now  tnma 

It  is  perfectly  dear  that  if  instead  of  framing  the  memomndiim 
of  association  in  the  manner  they  did,  th^y  had  provided  that  the 
shares  should  be  £3  shares  only,  and  that  the  property  should  be 
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taken  as  worth  £7  per  share,  tiie  matte;  would  have  been  free  V.<7.  M. 
from  all  objection,  and  that  is  in  fiEu;t  the  substance  of  the  agree-  1S74 
ment  But  it  is  not  the  form  in  which  they  have  drawn  it.  They  in  re 
haye  agreed  that  the  nominal  shares  shall  be  £10  ea^h,  of  which  ^^^^ 
£7  is  to  foe  ccmsidered  as  paid  np.  Now,  was  there  anything  Minino  Oo. 
improper  in  this  arrangement  ?  What  is  the  principle  of  limited 
liability?  The  object  of  the  L^islature  was  to  assist  persons  in 
trade  in  forming  mining  and  other  associations,  so  that  the  partners, 
instead  of  being  liable  to  pay  to  the  last  farthing  of  their  property, 
shonld  be  liable  only  for  the  amount  of  the  shares  taken  by  them ; 
and  provided  the  public  have  notice  of  that  arrangement,  no  one 
dealing  with  them  has  any  reason  to  complain  of  this  limitation  of 
liability.  This  system,  however,  was  fonnd  to  be  subject  to  great 
abuses,  and  it  was  to  remove  these  abuses  tiiat  the  Act  of  1867 
(31  ft  32  Yict.  c.  131)  was  passed,  and  by  the  25th  section  of  that 
Act  it  was  provided,  that  every  share  in  any  company  shonld  be 
deemed  and  taken  to  have  been  issued  and  to  be  held  subject  to 
the  paym^it  of  the  whole  amount  thereof  in  cash,  unless  the  same 
shoukl  hare  been  otherwise  determined  by  a  contract  duly  made  in 
wriliiig;  and  filed  with  the  Begistrar  of  Joint  Stock  Companies  at 
Of  before  the  lasue  of  such  shares.  Now,  the- argument  is  tiiat  this 
section  has-  not  been  eom^ied  with,  arid  that  'the  contract  to  be 
filed  with  tiie  tegistrar  mnstbea  ^parate  contradif  and  not  the 
cotttiaet  eontaiBedt  in  the  artielee  of  associfttion.  But  this  fleetion 
was  intonded  Uat  Hie  ptotectieii'of  the'pnblie,' and  in  this  ease  it  is 
inqManUo  that' amy  one  can  be  ^deceived,  for  each  of  tho'ehares 
was  erodiied  ^not  ^faljin  the  bookid  of  the . company, 4>ut ' in  the 
legisler  of  shareholdors^'which' 'every  oompany  is  bounds  to' keep 
for  ioBpectiaD,  with  £7  per  share;  It  is  saidin  ihe  ease  for  my 
opittony  that  the  said  1280  shared  were,'  shortly-  after  the  regSstra- 
tioQ  of  the  menrarandum  and  articles  of  association  of  the  company, 
didy  aBotted  to  the  persons  who  had'sigded  the  memorandum  of 
aasociation  in  respect  thereof.  Each  of  the  shares,  in^pirrsuance 
of  the  arrangement-  in  that  behalf,  referred  to  in  the  2nd  clause 
of  the  articles  of  association,  was  credited  in  the  books  of  the 
oompatny  with  the  sum  of  £7  as  ha^ng  been  paid  thereon.  In  the 
share  roister  of  the  company  each  of  the  said  shares,  serially 
nnmberedj  was  in  the  first  money  column  thereof  credited  with 
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V.-C.  H.     the  said  sam  of  £7  as  paid  up^  according  to  the  articles  of  associa- 

1874        tioiii  clause  2,  and  in  other  columns  with  the  amount  of  each  call 

jnre       ^  subsequently  made,  and  paid  certificates  were  also  issued  in 

-^^IJJJ"!^^"  respect  of  the  shares,  in  which  the  sum  of  £7  was  treated  as 

MmiNQ  Co.  having  been  paid  upon  each  share,  in  addition  to  the  amount  of 

the  calls  actually  made  and  paid  thereon.    Mr.  Bhodes^  name  is 

entered  as  the  holder  of  ninety  shares,  and  he  is  credited  with  £7 

per  share,  and  afterwards  with  the  calls  made  upon  the  shares  and 

paid  by  him  to  the  amount  of  the  £3,  which  was  the  remaiaiag 

sum  due  upon  each  share. 

If  these  books  had  not  been  accessible  to  the  public,  that  would 
not  have  been  enough,  but  in  the  office  of  the  company  there  is  the 
share  register,  which  may  be  seen  by  any  person  who  has  any 
dealings  with  the  company,  and  there  may  be  seen  at  onoe  the 
amount  with  which  the  shares  are  credited,  and  the  amount  that 
remains  to  be  called  up. 

Now,  I  will  take  tlie  case  of  a  man  who  is  about  to  deal  with  this 
company.  Suppose  he  is  asked  to  give  credit  for  goods  to  be 
delivered ;  he  knows  he  is  dealing  with  a  company  with  limited 
liability,  and  that  consequently  he  must  look  after  his  own  interest 
and  see  what  amount  remains  to  be  called  up  on  the  shares.  Then 
he  finds  out  from  the  registry  that  he  is  dealing  with  a  company 
whose  shares  are  all  fully  paid  up  in  money ;  it  is  therefore  clear 
that  every  one  dealing  with  such  a  company,  whether  he  trosts 
them  with  money  or  money's  woith,  knows  he  has  nothing  to  look 
to  but  the  property  and  the  assets  of  the  company.  On  looking  at 
the  registry,  he  says,  bow  am  I  to  get  paid  if  the  assets  of  the 
company  are  small,  and  the  shares  are  all  paid  in  full  ?  He  finds 
tliSiit  Bhodet  h  a  sharehpld^  to  the  extent  of  £900,  but  is  only 
liable  to  ^ay  £270.  Of  all  ihis  he  had  notice  wh^n  the  goods 
were  delivered. 

:The  same  thing  occurs  in  the  case  of  merchaaitB  who  eat^  into 
ft  contract  thttt  goods  shall  be  delivered,  and  that  one  of  them  is 
to  be  liable  fer  bne  amount,  and  another  for  ^another  amoimt.  The 
per^n  who  supplies  the  goods  has  no  reason  to  complain  because 
he  has  to  look  to  one  man  for  part  of  his  money,  and  to  another 
for  the  other  paort,  and  one  of  them  can  pay,  and  the  other  cannot. 
Every  man  dealing  with  a  limited  company  is  bound  to  look  into 
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these  things  before  he  delivers  his  goods.    No  doubt  a  grieyous     V.-G.  M. 
hardship  is  often  occasioned  to  persons  who  through  their  humble        1874 
position  or  insufficient  intelligence  do  not  avail  themselves  of  these       j^ 
piecautionSy  and  are  misled  into  giving  their  services  on  credit  to  a  ^^^^^^ 
company ;  bat  there  cannot  be  any  exception  made  in  favour  of  Mining  Co. 
that  class  of  persons.    They  are  bound  in  all  cases  to  look  out  for 
themselves. 

Hy  judgment  in  Coatee^  Case  (1)  has  been  appealed  to^  and  this 
passage  was  read : — **  In  many  cases  common  sense  and  propriety 
are  utterly  set  aside  on  merely  technical  considerations.  It  is  sug- 
gested here  that  there  is  a  body  of  creditors  to  be  protected,  but 
these  are  transactions  by  which  no  creditor  can  possibly  be  de- 
ceived. Because  although  a  creditor  may  originally  look  at  the 
memorandum  of  association,  what  he  really  ought  to  rely  on  is  the 
register  of  shareholders,  kept  in  the  office  of  the  company ;  and 
Mr.  (hates  is  entered  in  the  register  as  holding  only  fully  paid-up 
shares.  They  are  not  in  terms  stated  to  be  paid  up  in  full,  but 
the  form  of  the  register  is  such  as  to  shew  that  there  is  no 
liability  to  any  further  calL'' 

So  here  the  creditors  could  see  that  Ehodes  subscribed  for  ninety 
shares  of  £10  each,  and  that  he  had  paid  up  £7,  and  that  the 
other  shareholders  had  paid  up  so  much  of  their  shares,  and  it  is 
for  them  to  consider  whether  they  will  trust  th^m  or  not  I  can 
see  nothing  in  favour  of  the  case  of  the  official  liquidator-r-he 
appears  as  the  representative  of  the  creditors ;  but  under  the  cir- 
cumstances they  have  only  themselves  to  |)Iama  if  they .  have 
delivered  their  property  to  a  company  who  have  no  means  to  pay 
them. 

Then  it  is  said  there  must  be  a  separate  contract  in  writing 
under  the  2dth  section.  Here  there  is  a  contract  between  the 
shareholders  that  each  is  to  be  the  possessor  of  a  certain  number 
of  dunes,  upon  which  they  are  to  pay  only  £3,  bringiag  in  pro- 
perty to  the  value  of  tlie  remaining  £7.  I  am  at  a  loss  to  see 
^hat  harm  this  contract  can  do.  Every  shareholder  in  the  old 
company  signed  the  articles  of  association  of  the  new  compeaxjf 
and  there  was  no  one  besides  who  could  be  required  to  sign,  and 
there  was  no  one  else  with  whom  they  could  contract. 

(1)  Law  Rep.  17  Eq.  169, 178. 
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y.-C.  M.         The  25th  section  says  that  the  contract  is  to  be  in  writing;  and 

1874        filed  with  the  Eegistrar  of  Joint  Stock  Companies  at  or  before  the 

^nre       issue  of  the  shares;  but  it  does  not  require  the  contract  to  be 

w^ofi^  separate  from  the  articles  of  association;  and  the  authorities  do  not 

MiNiKG  Ck>.  shew  that  the  contract  must  be  distinct  from  and  never  can  be 

contained  in  the  articles.    In  this  case  the  exception  of  these 

shares  firom  greater  liability  than  £3  appears  as  clearly  as  the 

constitution  of  the  company. 

The  case  of  Jn  re  BaglanHaU  CoUiery  C(m$a/ny  (1)  has  been  com- 
mented upon.  That  case  first  came  before  ma  There  was  a  body  of 
persons  carrying  on  mining  operations^  and  they  thought  they  would 
associate  together  as  a  joint  stock  company.  The  company  was 
accordingly  registered,  and  the  memorandumof  association  was  sub- 
scribed  by  the  owners  of  the  colliery  for  numbers  of  shares  propor- 
tioned to  their  respective  interests.  Then  the  articles  provided  that 
the  nominal  capital  of  the  company  should  be  £25y000|  divided  into 
500  shares  of  £50  each|  but  400  only  of  such  shares  should  be 
allotted.  The  whole  of  the  shares  were  to  be  deemed  to  be  folly 
paid  up,  and  every  jsubscriber  was  to  be  credited  in  the  books  of 
the  company  with  the  full  amount  payable  in  respect  of  his 
shares.  I  considered  the  efiect  of  that  to  be  that  they  could  go 
on  working  the  colliery  without  being  liable  to  be  called  upon  by 
any  labourer  or  tradesman  who  supplied  them  with  goods  to  pay 
a  single  fSsurthing ;  so  that  they  were  to  have  the  chance  of  zaaldng 
large  profit^  and  if  they  gained  they  would  have  the  benefit  of 
such  gains ;  but  if  losses,  then  they  would  lose  nothing  themselTes. 
I  considered  that  very  unfair,  and  I  directed  their  names  to  be  pnt 
upon  the  list  of  contributories.  My  decision  was  reversed  by 
Lord  Justice  Qiffard,  who  sat  as  ihe  sole  Judge  upon  the  appeal. 
It  was,  to  my  mind,  an  extraordinary  decision,  and  if  it  had  rested 
upon  that  decision — ^being  the  decision  of  one  Judge  only — ^I  do 
not  know  that  I  should  have  considered  myself  bound  by  it,  but  it 
has  since  been  approved  of  by  the  Lord  Chancellor  and  the  two 
present  Lords  Justices  in  FotherffUTB  Case  (2).  I  am  not,  there- 
fore, at  liberty  to  act  on  my  own  opinion,  and  I  must  take  that 
decision  as  a  correct  one,  by  which  I  am  to  be  bound. 
It  is  provided  by  the  2nd  of  the  articles  of  association  that  each 

(1 )  Law  Bep.  5  Ch.  346.  (2)  Law  Bep.  8  Gh.  270. 
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<^  the  1280  shares  of  the  company  shall  be  credited  with  £7     y.«c.  M. 
per  share  as  paid  up,  and  in  consideration  tiiereof  the  interest  of       i874 
the  parties  respectively  shall  by  these  articles  be  transferred  to  and       ^^0 
vest  in  the  company.    In  my  opinion,  after  giving  this  distinct  AppLroaK- 
notice,  and  that  being  signed  and  registered  with  the  Begistrar  of   Mnmio  Co. 
Joint  Stock  Companies  that  their  shares  were  paid  up,  no  one 
had  a  right  to  complain  that  they  conid  only  come  upon  the 
remaining  £3. 

Then  it  is  said  that  I  am  bound  by  PrUcharcPa  Case  (1).  That 
decision  was  in  July,  1873,  and  if  I  could  come  to  the  conclusion 
that  Pritchar^Ps  Case  was  the  same  as  this,  I  should,  of  course, 
follow  it ;  but  that  case  has  been  fully  commented  on,  and  I  do 
not  think  it  is  like  this  case.  If  it  is  used  as  a  case  laying  down 
that  under  no  circumstances  can  a  contract  which  is  to  exonerate 
shareholders  who  have  received  shares  fully  paid  up  from  still 
paying  upon  their  shares,  I  do  not  think  it  goes  to  that  extent ; 
bnt  where  the  circumstances  are  such  that  t^e  contract  could 

m 

aasome  no  other  focp,  and  it  gives  to  the  public  aU  tl^  infbrma* 
tion  which  they  could  have,  I  pee  no  decision  in  that  case  that 
such  a  contract  would  be  insufficient  to  satisfy  tine  25th  section 
of  the  Act.  The  only  object  of  the  25th  section  is  that  whj^re 
there  is  an  exoneration  of  the  shares  freim  payn^eut,  that  exonera- 
tion should  appear  as  distinctly  as  the  company  itself.  Here  it 
does  appear  most  distinctly,  because  90  pne  ban  know  of  the 
existence  of  this  company  without  knowing  each  particular  of  its 
foimation,  and  knowing  that»  there  cpuld  be  no  reason  to  com* 
plain. 

In  Pritdkard^$  Ccae  the  company  wi^  formed  in  the  year  1^70, 
to  parchaae  and  acquire  the  estate  and  interest  of  M.  is  Thimry 
in  a  ooncesaion  of  a  tract  of  land  in  Itaiy  to  mine  for  ore  and 
minerak  The  articles  of  association  provided  that  the  company, 
immediately  after  their.  i]^co]:poration,  should  epter  into  an  agree- 
meat  with  M.  Us  Thierry  for  the  purchase  of  the  Tmarom  mine 
for  £2000,  to  be  paid  in  cash,  and  an  interest  in  the  company  to 
l^e  represented  by  the  issue  of  3200  fully  paid-up  shares ;  such 
agreement  to  be  made  conditional  on  the  sum  of  £5000  cash  being 
actually  paid  up  within  three  months  from  the  date  of  the  articles 

(1)  Law  Rep.  8  Cb.  956. 
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v.-C.  M.  in  respect  of  shares  allotted  and  issued,  irrespective  of  the  said 
1874  3200  fully  paid-up  shares  to  be  issued  to  M.  de  Thierry.  Imme- 
jJ^Te  diately  after  the  incorporation  the  directors  allotted  to  De  Thierry 
wiot^Sa^  and  his  nominees  the  3200  shares  purporting  to  be  fully  paid  up,, 
MiHiNQ  Co.  but  the  £5000  stipulated  for  by  the  articles  was  never  paid  up. 
The  articles  of  association  did  not  provide  for  the  issue  of  these 
shares.  It  only  provided  that  the  company  should  enter  into  an 
agreement  with  De  Thierry^  which  was  to  be  conditional  on  the 
sum  of  £5000  cash  being  actually  paid  up  within  three  months. 
The  condition  was  never  fulfilled,  and  no  other  contract  was 
ever  enterdd  into  between  the  company  and  De  Thierry  except 
that  contained  in  the  articles  of  association.  The  fatal  objection 
was  that  the  contract,  which  gave  them  permission  to  issue  shares, 
was  never  registered ;  and  in  giving  judgment,  Lord  Justice 
MeOish  expressed  concurrence  in  the  decision  of  yice-Chancellor 
Wicken8f  and  said  (1) :  '*  The  articles  of  association  cannot  be  con- 
sidered as  a  contract  in  writing  between  De  Thierry  and  the 
company  for  the  sale  of  the  mine  to  them.  It  may,  no  doubts  be 
the  case  if  no  other  contract  was  entered  into,  and  if  De  Thierry 
signed  these  articles,  and  they  were  acted  upon,  that  a  Court  of 
Equity  would  hold  that  as  between  him  and  the  company — ^fiom 
their  acting  upon  it — ^there  was  a  binding  contract ;  but  in  them- 
selves the  articles  of  association  are  simply  a  contract  as  between 
the  shareholders  inter  ie  in  respect  of  their  rights  as  shareholders. 
They  are  the  deed  of  partnership  by  which  the  shareholders  agree 
inter  se  ;  and  the  effSect  of  the  articles  as  respects  the  purchase  of 
this  mine  was,  in  my  opinion,  simply  to  give  to  the  directors  autho- 
rity to  make  a  contract  with  De  Thierry  for  the  purchase  of  the  mine 
on  certain  terms  specified  in  the  articles."  Therefore  he  says  what 
I  am  now  saying,  that  where  no  other  contract  is  entered  into,  then 
the  articles  of  association  may  have  the  effect  of  doing  what  the 
Act  requires.  Then  he  farther  says,  that  the  shares  appeared  to 
have  been  issued  before,  according  to  the  terms  of  the  contract, 
they  ought  to  have  been  issued,  and  any  person  who  looked  at  the 
articles,  knowing  that  the  proper  amount  had  not  been  subscribed 
for  and  paid  up,  so  as  to  make  the  purchase  binding,  might  very 
well  assume  that  these  were  some  other  shares,  and  not  the  paid-up 

(1)  Law  Bep.  8  Ch.  960,  ; 
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shares,  to  be  allotted  to  De  Thierry^  and  Lord  Justice  James  said     Y.-C.  M. 
that  in  his  opinion  it  was  quite  clear  that  the  shares  were  never        isTi 
issued  under  the  contract,  and  that  the  directors  had  no  authority       j„  „ 
whatever  to  issue  any  of  these  paid-up  shares  except  upon  the  "^^^lSid 
completion  of  the  contract.    Therefore  it  was  because  the  articles   MnnwQ  Co. 
were  a  mere  authority  to  purchase,  and  until  the  purchase  was 
made  there  was  no  right  to  issue  the  shares,  that  the  Lords 
Justices  came  to  that  decision. 

In  this  case  my  opinion  is  that  this  is  a  contract  in  writing 
within  the  25th  section,  and  was  duly  registered ;  and  as  it  gives 
to  the  public  all  the  information  which  they  are  entitled  to  have, 
it  is  a  contract  which  fulfils  all  that  is  required  by  the  25th 
section  of  the  Act  of  1867.  I  hold  that  the  County  Court  Judge 
was  right  in  considering  that  these  shareholders  could  not  be  called 
upon  to  pay  more  than  the  £3  per  share  which  they  have  in  fact 
paid,  and  that  they  are  not  liable  to  be  made  contributories  of  the 
company. 

I  haye  only  to  add,  that  although  as  a  general  rule  I  should 
direct  the  costs  upon  an  appeal  from  a  County  Court  to  follow 
the  result,  I  think  in  this  case  it  is  right  to  order  the  costs  to  be 
paid  out  of  the  estate. 

Solicitor  for  the  Appellants :  Mr.  Walter  WM. 
Solicitors  for  the  Respondents :  Messrs.  Torr  dt  Co. 
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V.^.  B.  DAWSON  V.  SMALL. 

J^  [1868    B.    20.] 

^J^^^'  j^^l_  Charity— Honorary  Trust— Gift  qf  Surplus  afUr  void  Gift 

Testator  bequeathed  to  his  executors  £600  out  of  his  pure  personal  estate, 
upon  trust  to  invest  and  apply  the  income  in  keeping  in  good  repair  all  the 
tombstones  and  headstones  of  his  relatives  and  himself  in  G,  tshuchyard, 
and  directed  that  any  surplus  that  might  remain  after  defraying  yearly  the 
expenses  as  before  stated,  should  be  given  by  his  executors  every  year  to 
poor  piooB  members  of  the  Methodist  Society  in  G.  above  the  age  of  fifty 
years: — 

EM,  that  the  trust  to  keep  the  tombstones  in  repair  being  honorary  only, 
the  whole  £600  was  well  given  for  the  benefit  of  the  Methodist  poor,  dis- 
charged from  the  obligation  of  keeping  the  tombstones  in  repair. 

John  small,  who  died  in  January,  1867,  by  his  wiU,  dated 
the  18th  of  June,  1846,  after  giving  his  dwelling-house  and  other 
property  and  cottages  at  CtmAorough  to  the  use  of  his  housekeeper, 
Sarah  Dawdon,  for  her  life,  gave  and  devised  unto  the  use  of  Davii 
Baker  and  Boberi  Harrison  and  Sarah  Dawson,  his  housekeeper, 
their  heirs  and  assigns,  for  ever,  all  his  messuages,  lands,  tenements 
and  hereditaments  situate  at  Chiisborou>gh,  and  all  other  his  real 
estates  and  personal  estates,  whatsoever  and  wheresoever  situate, 
and  of  what  nature  or  kind  soever,  which  he  might  die  pos- 
sessed of,  interested  in,  or  in  any  way  entitled  to,  and  which  he 
had  any  power  to  dispose  of,  either  at  law  or  in  equity,  for 
payment  of  debts,  funeral  and  testamentary  expenses.  After  a 
request  to  his  executors  and  executrix  that  if  he  should  die  from 
home  his  remains  might  be  brought  to  QmAorough  to  be  buried 
amongst  his  friends,  and  with  certain  directions  for  preserving 
the  bones  and  dust  of  his  ancestors,  testator  bequeathed  £600, 
arising  out  of  such  part  of  his  personal  estate  as  should  not  be 
secured  upon  mortgages  or  chattels  rea],  or  be  invested  in  Govern- 
ment securities,  to  be  invested  either  in  the  purchase  of  land  in 
OuiAorouffh  or  in  its  near  neighbourhood ;  (but  should  the  StaiuU 
of  Mortmain  prevent  this),  then  the  said  sum  of  £600  to  be  in- 
vested in  Grovemment  securities,  and  that  the  interest,  dividends, 
or  rent  arising  therefrom  be  for  ever  applied  to  the  following 
purposes : — *'  1.  To  keep  up  in  good  repair  all  the  tombstones  and 
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headstones  of  my  relations  and  self  in  the  churchyard  of  (Tiiis-  y.-0.  B. 
lorouffh,  with  the  wall  Itdd  iron  pafisadxtig  snrronnding  the  same ;  1874 
likewise  the  two  headstones  belonging  to  my  family  outside  of  the  Baimon 
said  indosure ;  and  if  any  of  the  iron  or  stonework  want  repairing  g,^^ 
that  it  always  be  done  when  wanted,  and  that  all  the  headstones  ""^ 
and  toinbstone9  always  be  kept  clean  and  well  painted,  and  that 
the  letters  be  recut  when  growing  iUegible,  and  that  all  weeds  and 
grass  be  kept  from  growing  in  the  inside  of  the  said  inclosure, 
and  that  it  be  cleaned  and  scoured  twice  every  year,  and  that 
likewise  the  headstones  of  my  brother  J.  Small,  in  Seamer  church- 
yard, and  of  my  cousin  B.  Wiles,  in  the  same  churchyard,  and  of  my 
cousin  Thomas  WileSy  in  the  inclosure  of  Guisborough  churchyard, 
be  kept  in  order  and  painted,  the  same  as  is  directed  respecting  the 
others  before  named.  And  I  hereby  direct  and  desire  that  any 
surplus  money  that  may  remain  after  defraying  yearly  the  ex- 
penses as  before  stated,  shall  be  given  every  year,  on  the  6th  day  of 
September  (my  birthday),  in  the  vestry  belonging  to  the  Wesleyan 
Methodist  Chapel,  in  this  town,  to  poor  pious  members  of  the 
Mdhodisi  Society  resident  in  this  town  above  the  age  of  fifty  years, 
and  that  the  said  surplus  money  be  paid  by  the  two  society 
stewards  belonging  to  the  said  chapel.  Should  there  be  more 
than  two  society  stewards,  a  leaders'  meeting  shall  be  callfed,  to 
choose  two  of  the  number,  and  whose  decision  shall  be  entered 
in  a  book  to  be  kept  for  that  purpose,  wherein  all  payments  from 
time  to  time  shall  be  entered ;  and  I  do  hereby  order  that  they, 
the  said  society  stewards  for  the  time  being,  be  the  trustees  to 
receive  the  dividends,  rents,  or  profits  arising  from  the  investment 
of  the  said  £600  sterling  hereby  bequeathed  for  that  special  pur- 
pose, and  that  the  two  society  stewards  retain  to  themselves  the 
sum  of  £1  each  annually  as  a  remuneration  for  that  trouble,  and 
that  the  said  sum  of  £600  be  invested  within  eighteen  months  after 
my  decease.* 

By  a  codicil  to  his  will,  testator  directed  that  the  distribution  of 
the  surplus  interest  of  the  £600  should  be  made  by  his  executrix, 
^rah  Daufson,  in  her  dwelling-house,  instead  of  by  the  chapel 
stewards,  in  the  Wesleyan  Chapel  at  Qmshoroughy  as  directed  by 
the  will,  the  gift  of  £1  each  for  the  stewards,  for  their  trouble, 
being  revoked. 

12  2 
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,    y.-O.  B.  A  suit  haying  been  instituted  for  administration  of  testator's 

1874  estate^  a  qaestion  arose  upon  ftirther  consideration,  whether,  the 

Dawhqv  P^^^  &^  ^^^  keeping  the  tombstones  in  repair  being,  upon  the 

BMiLLL.  ^^^thorities,  invalid,  the  gift  of  the  surplus  interest  of  the  £600, 

- —  after  satisfying  that  purpose,  failed  also. 

Mr.  Swanstan,  Q.O.,  and  Mr.  J.  Ovtler,  for  the  PlaintiffSi  Sarah 
Daivson  and  WtBiam  Sanrison : — 

There  is  a  present  immediate  gift  of  £600  for  the  benefit  of 
the  Wesleyan  poor,  subject  only  to  the  condition  of  keeping  in 
repair  the  fsimily  tombstones.  That  prior  condition  being  void 
as  a  perpetuity  and  incapable  of  being  enforced,  Bickard  v.  Bdi' 
son  (1),  Eoare  y.  Oabame  (2),  Be  BigUjfs  Trust  (3),  the  bequest  to 
the  Wesleyan  poor  does  not  fail  from  being  the  bequest  of  a  sarplus 
or  residue  after  a  void  bequest ;  but  the  whole  fund  is  well  given 
for  the  benefit  of  the  Wesleyan  poor,  discharged  from  the  honorary 
obligation  of  keeping  the  family  tombstones  in  repair :  Fuik  v. 
Ajttomey-Oeneral{^) ;  Sinnett  v.  Herbert  (5) ;  Hunter  y.  Bullock  (6). 

Mr.  Hemming,  for  the  Attorney-General,  also  contended  that 
the  £600  was  well  given  for  the  benefit  of  the  Wesleyan  poor. 

Mr.  Eddie,  Q.O.,  and  Mr.  Torriano,  for  the  Defendants  interested 
in  remainder : — 

Where  there  is  a  gift  for  a  purpose  which  is  yoid  and  incapable 
of  being  carried  into  execution,  a  gift  of  the  surplus  is  also  void  for 
uncertainty :  Gux^^man  y.  Brown  (7) ;  Fowler  y.  Fowler  (8),  ioas* 
much  as  it  is  incapable  of  being  ascertained,  except  by  the  actual 
execution  of  the  prior  purpose :  Limhrey  y.  Qwr  (9).  Moreover,  the 
whole  income  would  have  been  exhausted  in  keepmg  all  the  graves 
mentioned  in  repair,  and  therefore  any  inquiry  for  ascertaining  the 
amount  of  surplus  would  be  useless :  Cramp  y.  Pla/^eot  (10).  The 
case  is  distinguished  from  Fuik  y.  AUomey^Oeneral  and  SinneU 
y.  Hetiert ;  as  in  those  cases  there  was  a  yalid  prior  gift  of  the 
whole  fund^to  toustees  to  be  applied  for  certain  purposesi  some  of 

(1)  31  Beav.  244.  (6)  Law  Bep.  14  £q.  45. 

(2)  Law  Bep.  1  Eq.  685*  (7)  6  Yes.  404. 

(3)  15  W.  R.  190.  (8)  33  Beav.  616. 

(4)  Law  R^p.  4  Eq.  521.  (9)  6  MadcL  151. 

(5)  Ibid.  7  Ch.  232.  (10)  4  K.  &  J.  479. 
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which  were  ralM  and  others  invalid.    We  submit,  therefore,  that     V.-G.  B. 
the  gift  wholly  flails,  and  that  the  £600  falls  into  the  residue.  1874 


Hi.  CbUfy^  Q.C.,  and  Hr.  Cdldeeott,  for  other  parties  in  the  same         «. 
interest  Smau. 


Sib  James  Bacon,  V.C.  : — 

I  think  this  case  is  governed  by  Fish  v.  AUomey-Oenerdl  (1),  and 
that  the  decision  in  that  case  not  only  binds  me  but  guides  me  to 
the  decision  of  this  case.  It  has  been  argued  as  a  distinction  that 
in  that  case  and  in  some  others  there  has  been  a  gift  to  individuals. 
Here  the  testator  disposes  of  the  whole  of  his  estate,  names  executors, 
and  gives  £600,  part  of  his  property,  to  be  invested  and  secured. 
What  is  that  but  a  gift  to  the  executors  ?  What  are  they  but 
trustees  under  that  gift  ?  What  difference,  I  ask  myself,  can  it 
make  that  a  person  is  named  to  have  the  management  and  con- 
duct of  that  gift,  and  that  it  is  given  to  be  disposed  of  by  the  exe- 
cutors of  the  testator  ?  There  is  no  sort  of  distinction.  The  cases 
that  have  been  referred  to,  beginning  with  Chapman  v.  Brown  (2) 
and  Lmhrey  v.  Qurr  (3),  are  wholly  distinguishable ;  they  are  as 
plain  as  anything  can  be.  The  gift  in  each  of  those  cases  was  of 
surplus.  In  one  case  it  would  be  impossible  to  ascertain  what  would 
be  required  to  build  the  chapel,  and  unlawful,  if  it  could  be  ascer- 
tained, to  apply  the  surplus  for  that  purpose,  and  therefore  it  would 
be  impossible  to  say  that  there  would  be  any  surplus.  The  same 
observation  applies  in  Lmhrey  v.  Ourr.  The  testator  intended  to 
dedicate  a  part  of  his  property  to  the  building  of  almshouses,  and 
all  that  was  not  wanted  for  building  the  almshouses  was  to  be  given 
to  the  inbalMtants  of  the  almshouses.  If  the  almshouses  could  not 
be  built,  there  would  be  no  persons  who  could  now  inhabit  them.  So 
in  this  case  the  testator  sets  apart  £600  for  the  charitable  pur- 
poses which  he  mentions,  one  of  which  is  for  repairing  the  tomb- 
Btones,  not  saying  anything  as  to  the  proportion  which  should  be 
disposed  of  in  that  way,  and  he  gives  all  the  surplus  for  the  poor 
people  attending  the  Methodist  Chapel  of  which  he  was  a  member. 
Where  is  the  difference  ?   Nothing  is  required  for  maintaining  the 

(1)  Law  Rep.  4  Eq.  521.  (2)  6  Ves.  404, 

(3)  C  M^d.  J  51, 
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V.-O.  B. 

1874 


Dawson 

V. 

Small. 


tombetones;  all  that  there  is  i»  surplus.  It  Is  e&ceedinglyr  like 
Fisk  Y.  AUorney'Oeneral(l),  as  I  nnderstoud  that  decision^  and  iu  the 
present  case,  as  I  understand  the  rule,  the  obligation^  if  it  may  be 
so  called,  is  discharged.  It  is  an  obligation  either  to  be  performed 
or  not,  as  the  persons  to  whom  the  custody  ci  the  money  is  gi?en 
think  fit,  and  all  that  is  yielded  from  the  annual  income  <ji  the 
devised  estates  goes  therefore  to  the  charitable  purpoees  which  the 
testator  has  pointed  out  The  obligation  to  keep  up  the  tombstones 
is  merely  honorary ;  but  the  obligation  to  give  all  that  is  not  applied 
for  the  purposes  first  mentioned  in  &Your  of  these  poor  people,  is 
by  no  means  honorary ;  it  is  a  trust  that  must  be  executed. 

In  my  opinion,  consistently  with  all  the  cases  referred  to^  and 
being  wholly  unable  to  find  any  distinction  between  Fifk  y. 
Attomey-'Oeneral  and  the  present  case,  the  gift  of  £600  is  a  good 
charitable  legacy. 

Solicitors :  Messrs.  Pitman  &  Lane,  agents  for  Messrs.  Weaiherill 
&  Uoyd,  GuiAorough ;  Messrs.  BeU,  Brodrick,  dk  Gray ;  Messrs. 
8hum,  Grossman,  &  Grossman,  agents  for  Messrs.  Kidson^  Son,  & 
McKenzie,  Sunderland  ;  Messrs.  Raven  &  Bradley. 


v.-c.  B. 

1874 


MarrJi  17, 18. 


PAGET  V.  EDE. 

[1872    P.    119.] 
Mortgage — Foreclosure — Lands  out  of  JurUdidiov^ 

A  foreclosuro  decree  being  a  decree  in  personam  depriving  the  mortgagor 
of  his  personal  right  to  redeem,  the  Court  has  jurisdiction  to  make  such  a 
decree  in  respect  of  a  mortgage,  between  an  English  mortgagor  aild  mort* 
gagee,  of  land  in  one  of  the  colonies. 

IHIS  was  a  bill  by  the  assignees  in  bankniptcy  of  the  mortgagee 
of  a  plantation  and  estate  in  the  Island  of  Nevis,  Wed  Indies, 
praying  an  account  of  what  was  due  for  principal  and  interest 
upon  the  mortgage^  and  in  default  of  payment  a  foreclosure  against 
the  Defendants  and  all  persons  claiming  under  them;  and  (if 
necessary  or  proper)  the  appointment  of  a  receiver. 


(1)  Law  Rep.  4  Eq.  521. 
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By  an  indentare  of  mortgage  dated  the  25th  of  October,  1845,      V.-G.  B. 
after  recitiiig  that  /.  B.  Ede  (the  mortgagor),  being  in  want  of        1874 
money  for  the  cultivation  of  his  plantation  or  estate  in  NevUy  had      PAajcr 
applied  to  WilUam  Adam  to  advance  the  same,  which  Adam  had        ^ 

agieed  to  do  upon  having  the  same  and  such  further  advances  as       

thereinafter  mentioned  secured  to  him  with  interest  by  a  mortgage 
of  the  property,  and  that  in  order  to  induce  WUUom  Adam  to  make 
such  advances  MeoflMT  Mary  Ede,  since  deceased,  and  Charlotte  Ede 
(parties  to  the  mortgage  deed)  had  agreed  to  postpone  the  payment 
of  a  charge  upon  the  estate  of  £2503,  created  by  their  father's  will 
to  and  in  fiEivour  of  William  Adam,  and  to  give  priority  to  the 
moneys  thereby  to  be  secured,  the  property  therein  described  was 
assigned  by  way  of  mortgage  unto  William  Adam,  his  heirs,  execu- 
tors, admim'strators,  and  assigns,  with  a  proviso  for  the  redemption 
thereof  if  J.  B.  Ede,  his  heirs,  executors,  administrators,  or  as- 
signs, should  pay  unto  William  Adam,  his  heirs,  executors, 
administrators,  or  assigns,  in  LineolfCs  Inn  HaU,  the  sum  of 
£684  14s.  lOd.  (the  amount  at  that  time  due  to  AdwnC)  on  the 
25th  of  October,  1846,  with  interest  at  the  rate  of  5  per  cent.,  and 
also  all  such  other  sum  and  sums  of  money  as  William  Adam,  his 
exeoutorsy  administrators,  or  assigns,  should  or  might  thereafter 
lay  out,  pay,  or  advance  for  the  purchasing  or  providing  cattle  or 
stores  for  working  and  improving  the  said  plantations  and  estates, 
or  for  the  repairing  or  making  good  any  damages  that  might  be  done 
thereto  by  hurricanes,  fire,  or  domestic  or  foreign  enemies,  or  other- 
wise, to  the  use  or  upon  the  account  of  J.  B.  Ede,  his  heirs,  execu- 
tors, administrators,  or  assigns,  with  interest  for  the  same  respec- 
tively at  the  rate  aforesaid.  The  mortgage  deed  also  contained  a 
covenant  by  the  mortgagor,  during  the  continuance  of  the  mort- 
gage security  and  until  the  principal  and  interest  should  be  paid 
off,  to  consign  every  year  all  the  sugar  and  other  produce  of  the 
plantation  (except  so  much  of  the  same  as  should  be  necessary  for 
payment  of  the  taxes)  to  such  persons  as  William  Adam  should 
appoint  for  the  purpose  of  seUing  the  same,  and  applying  the  pro- 
ceeds in  payment  of  all  charges  and  expenses,  of  interest,  and  in 
redaction  of  principal. 

The  mortgage  deed  was  duly  inroUed  and  recorded  according 
to  the  laws  of  the  laland  of  Nevie. 
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V.-0.  B.        The  mortg^gori  J.  J?.  JEde,  ^ntjiia^  iu  possession  of  the  pro- 
1874       perty,  and  remitted  to  Adam,  as  oonsignee,  divers  moneys  arising 

Paqst  f^o^  ^^^  working  of  the  estate,  but  these  remittances  were»  as  it  was 
alleged,  at  no  time  sufficient  to  cover  the  advances  mad^  by  Adam ; 
and  in  April,  1854,  the  balance  stated  to  be  due  to  Adam  was 
£2983  3a.  4d,  On  the  12th  of  June,  1854,  Adam  was  adjudged 
bankrupt,  and  the  Plaintiffs  represented  by  transmission  hi^  offioial 
and  creditors*  assignees.  Some  arrangement  was  made  between 
the  assignees  and  the  mortga^r  in  1854,  and  payments  at  irregu- 
lar times  continued  to  be  made  for  about  ten  years,  Jn  Hay, 
1870,  the  assignees  made  formal  application  for  payment  of  the 
mortgage  debt.  The  mortgagor  pJeaded  extreme,  poverty,  but 
promised  in  the  following  August  to  remit  £100,  or  more  if  possi- 
ble ;  and  that  on  the  death  of  his  aunt  (then  aged  eighty-six)  the 
whole  amount  due  to  Adam  would  immediately  be  paid  off.  This 
promised  payment  not  having  been  made,  the  Plaintiffs,  in  April, 
1872,  commenced  an  action  against  the  mortgagor,  to  which  he 
pleaded  the  Statute  of  Limitations.  Proceedings  were  also  taken 
against  him*  in  Bankruptcy ;  and  in  June,  1872,  the  Plaintifi&  filed 
this  bill  for  the  purpose  of  foreclosing  the  mortgage. 

The  defence  raised  by  the  answer  was,  that  under  the  mortgage 
deed  Adam  was  not  entitled  to  recover  or  receive  from  the  mcrt- 

* 

gaged  property  more  in  all  than  £1990  and  inteiest  at  5  per  cent. ; 
that  before  the  date  of  his  bankruptcy  be  had,  by  means  of  the 
consignments,  received  much  more  than  this  amount ;  and  that  any 
payments  made  by  the  Defendant  J.  J5.  E^s  to  tlie  assignees  were 
not  in  discharge  or  ia  part  discharge  of;  moneys  owjug  on  the 
security  of  the  mortgage  deed,  but  in  respect  of  advances  made  by 
ildam  independently  of  such  security. 

On  the  trial  of  tl^e  action  in  the  Gompion  Pleas,  ou  the  19th  of 
February,  1874,  in  spite  of  the  contention  on  behalf  of  the  Defen- 
dant)  that  inasmuch  as  a  large  portion  of  the  moneys  had  been 
advanced  for  the  private  use  of  the  Defendant  J.  B.  Ede^  and  not 
for  the  cultivation  of  the  estate,  they  could  not  be  recovered  under 
the  deed,  even  if  within  the  limit  of  £1990,  and  that  any  advances 
beyond  that  amount  were  simple  contract  debts  of  J.  B.  Ede^  and 
as  such  bound  by  the  Statute  of  Limitations,  a  verdict  was  returned 
for  the  Plaintiffs  for  the  full  amount  claimed  (£3977  17s.  ScZ.), 
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Mr.  Eay^  Q-C,  and  Mr.  G.  W.  Lawranee^  for  the  Plaintiffs : —       v.-c.  B. 

A  decree  in  a  foreclosure  suit  is  merely  a  decree  in^erBonamy  ^^^ 
and  can,  therefore,  be  made  by  tbis  Court,  provided  the  mort-  Paokt 
gagor  i&  within  the  jurisdiction,  although  the  mortgaged  pro-  bdi. 
perty  is  not  situate  in  England.  ToUer  r.  Carteret  (1)  is  directly- 
in  point.  The  bill  there  was  filed  by  the  mortgagee  for  foreclosure 
of  tile  Ijsland  of  Sark,  and  the  Defendant  pleaded  that  Sark  was 
part  of  the  Duchy  of  Normandy,  and  had  laws  of  its  own,  and  was 
not  under  the  jurisdiction  of  the  Court ;  but  the  plea  was  over- 
ruled, *^ because  the  grant  W£is  of  the  whole  island ;  and,  secondly, 
that  the  Court  of  Chancery  had  also  a  jurisdiction,  the  Defendant 
bemg  served  with  the  process  here,  et  equitas  agit  in  personam,  which 
is  another  answer  to  the  objection.*'  The  cases  are  collected  in 
Pe»»  T.  Lord  Baltimore  (2),  and  it  is  established  that  "  with  regard 
to  any  contract  made  or  existing  between  persons  in  this  country 
lespecting  lands  in  a  foreign  country,  particularly  in  the  British 
dominions,  the  Court  will  hold  the  same  jurisdiction  as  if  they  were 
sitnated  in  England ;"  and,  with  more  particular  application  to 
the  present  case,  ''There  is  no  doubt  of  the  jurisdiction  upon 
contracts  as  to  land  in  tlie  Wed  Indies,  if  tlie  persons  are  here :" 
Jatkson  v.  Petrie  (3)  ;  and  again,  *'  Bills  are  often  filed  upon  lands 
in  the  West  Indies,  The  only  distinction  is,  that  this  Court  cannot 
act  upon  the  land  directly,  but  acts  upon  the  conscience  of  the 
person  Kving  here:"  Lord  Cranstown  v.  Johnston  (4);  Lord 
Arcane  v.  Muschamp  (5) ;  Fryer  v.  Bernard  (6).  So  also  a  bill 
by  o&e  of  the  parties  in  England  to  wind  up  a  partnership  in  Hayti 
has  been  entertained :  Maunder  v.  Lloyd  (7). 

[The  argument  upon  the  construction  of  the  deed  is  omitted.] 

Mr;  ChMy,  Q.C«i  and  Mr.  Oatdeocit,  for  the  Defendant  Oharhite 
Bie:^ 

We  dissent  from  the  proposition  that  a  foreclosure  decree  is 
merely  a  personal  decree.  Inasmuch  as  it  deprives  th^  mortgagor 
of  his  estate,  and  operates  to  vest  that  estatOi  the  thing  itself,  in 

a)-2  Vem.  404.  (4)  8  Ves.  170. 

(2)  1  Ves.  Sen.  444 ;  Tu.  L.  C.  v(^  (5)  1  Vera.  75. 

ii.  3rtl  ed.  853.  (6)  2  P.  Wms.  261. 

(3)  10  Ves.  164.  (7)  2  J.  &  H.  718. 
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'   V.-O.  B.      the  mortgagee,  it  is  a  direct  proceeding  in  rem.    It  is  a  decree  in 

1S74       personam  in  form  only,  the  gist  and  essence  being  in  the  oonse- 

Paget      quenceSi  which  are,  that  if  the  mortgagor  do  not  pay,  the  estate  will 

^*         be  taken  out  of  him  and  transferred  to  the  mortgagee^  and  his  equity 

of  redemption  will  be  divested  and  annihilated.    The  incidents  of 

an  equity  of  redemption  are  wholly  inconaj^tei^t  with  its  being  a 
mere  personal  right.  It  **  constitutes  an  equitable  estate  in  the 
land  from  the  moment  of  making  the  mortgage,  although  it  be 
not  yet  forfeited,  for  the  equity  of  redemption  is  regarded  in 
Courts  of  Equity  as  a  continuation  of  the  old  ownership,  the 
mortgagee  holding  the  estate  only  as.  a  pledge  for  the  money,  ia 
the  repayment  of  which  he  is  principally  interested:"  Swion 
Comp,  (1).  It  has  been  described  sometimes  as  an  estate ;  it  is 
assig^able  and  devisable ;  *'  passes  by  transfer  and  devise ;  may  be 
impressed  with,  and  then  becomes  subject  to,  the  ordinary  conse- 
quences of  entails  and  other  limitations ;  devolves,  aocording  to 
the  tenure  of  the  actual  estate,  upon  the  real  or  personal  repre« 
sentatives  of  the  owner;  and  is  subject  to  gavelkind^  borough 
English  and  other  customs  which  affect  the  ordinary  le^al  owner- 
ship :"  Fisher,  Mortg.  (2).  It  is  also  recognised  by  Parliament  as  an 
equitable  estate  or  interest  in  land,  and  not  as  a  mere  personal 
right :  Dourer  Act  (3  &  4  Will.  4,  c.  105),  s.  2 ;  Jones  v.  Jones  (3). 
With  the  exception  of  Toller  v.  Carteret  (4),  which  is  not  very  intelli- 
gibly reported^  and  may  have  been  decided  upon  the  notion  that 
there  was  no  Court  in  8ark  having  jurisdiction  over  mortgages,  no 
single  instance  can  be  produced  of  a  foreclosure  decree  over  lands 
in  the  West  Indies  or  out  of  the  jurisdiction  and  it  is  distinctly 
laid  down  in  Norris  v.  Chambres  (5),  that  if  an  estate  in  a  foreign 
country  is  mortgaged  to  an  Englishman  the  Court  will  not  ad- 
minister as  between  those  persons  the  law  obtaining  in  JEngla/ni 
with  relation  to  mortgages,  by  making  a  decree  of  foreclosure  or 
directing  a  sale  of  the  foreign  estate  if  payment  be  not  made  of 
the  amount  due.  Lands  in  the  plantations  and  colonies,  which  are 
governed  by  their  own  local  laws,  are  no  more  under  the  jurisdic- 
tion of  this  Court  than  lands  in  ScoUand  or  any  foreign  country : 

(1)  Page  458.  (3)  4  K.  &  J.  361. 

(2)  Page  264,  2nd  Ed.  (4)  2  Vem.  494. 

(5)  29  Beav.  246,  255 ;  3  D.  F.  &  J.  683. 
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Boberdeau  v.  Bom  (1).    So  also  th^  Court;  will  uot  ioterfere  to  V.-G.  B. 
deci^  a  partition  of  lands  in  Irdcokd :  Oarteret  v«  PeUy  (2) ;  nor        i874 
disect  on  issue  to  try  the  Talidity  of  a  will  of  lands  in  one  of  the      p][^ 
oolo^es,  which  haye .  distinet  local  laws  of  thwr  own ;    Pike  v.       ^*- 
Socare  (3).  — 

[The  Yicb-Ohahcbllob  : — ^If  all  these  questions  of  jurisdiction 
attd  conflict  of  laws  arise,  why  was  not  the  objection  taken  by 

plea  ?] 

If  a  plain  defect  of  jurisdiction,  though  submitted  to  by  answer- 
ing, appears  at  the  hearing,  the  Court  will  no  moris  make  a  decree 
than  when  a  plain  want  of  equity  appears :  Penn  v.  Lord  BdUi- 
more  (4).    Moreover,  the  bill  asks  for  a  receiver  also,  which  may 
unquestionably  be  granted  over  lands  abroad :  Seion  on  Decrees  (5). 
Bat  the  appointment  of  a  receiver  is  a  remedy  in  personam,  arising 
out  of  the  negative  contract  between  mortgagor  and  mortgagee, 
and  tantamount  to  an  injunction  restraining  the  mortgagor  from 
receiving  the  rents ;  and  the  only  remedy  for  any  interference  with 
the  receiver  would  be  the  personal  order  of  committal  for  con- 
tempt.   This  is  supported  by  another  case  mentioned  in  Seion  (6), 
where  that  part  of  the  order  by  which,  after  the  appointment 
of  a  receiver  of  estates  in  Ireland,  the  tenants  were  directed  to 
attorn,  was  held  to  be  bad.    The  case  is  distinguished  from  Penn 
Y.  Lord  Baltimore  and  the  cases  therein  cited,  as  there  was  an 
agreement  to  do  something,  some  personal  contract  or  some  trust 
affecting  lands  in  a  foreign  country,  which  gave  the  Court  juris- 
diction, and  could  be  enforced  against  the  party  resident  in  Sng^ 
land :  Earl  of  Kildare  v.  Eustace  (7).    Maunder  v.  Lloyd  (8)  was 
a  personal  contract,  capable  of  being  enforced  in  this  country, 
and  in  Lord  Cranstoum  t.  Johnston  (9)  the  jurisdiction  of  the 
Coort,  the  case^being  one  of  fraud,  was  ''  upon  the  conscience  of 
the  party  living  here."  The  power  assumed  in  Lord  Arglasse  v.  Mus- 
champ  (10)  and  in  Fryer  v.  Bernard  (ll)  of  granting  a  sequestration 

(1)  1  Atk.  643.  (6)  Page  1007  (i?«  Trant,  U  Nov. 

(2)  2  Swan.  333,  n. ;  2  Ch.  Ca.  214   185*0. 

(wm.  VmrtimgJd  r.  Petius.)  (7)  1  Veyn.  419, 422. 

(3)  2  Eden,  182.  (8)  2  J.  &  H.  718. 

(4)  1  Ves.  Sen.  444.  (9)  3  Ves.  170. 
(6)  Page  1038.  (10)  1  Vem.  76. 

(11)  2  P.  Wms.  261. 
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V,-0,  B.  against  the  estates  of  a  defendant  situated  in  Ireland^  proceeded 
1871  upon  a  ground  now  untenable,  viz.,  the  superintendent  power  of 
the  Courts  o^  this  country  over  those  in  Ireland :  Lord  Portdr- 
lington  v.  SovJhy  (1).  The  provision  for  payment  of  the  principal 
money  in  Lincoln  s  Inn  Hall  is  a  perisonal  covenant  by  the  mort- 
gagor, which  cannot  give  the  CJourt  jurisdiction  to  make  a  decree 
affecting  the  land  locally  situate  abroad. 

Mr.  Jackson,  Q.C.,  for  /.  S.  Me,  submitted  that  the  sttbgect- 
matter  of  the  suit  being  land  out  of  the  jurisdiction^  the  fee  hU 
rei  iiia  must  govern  the  case,  and  that  the*  Court,  not  being  ao 
quainted  with  the  law  of  Nevis,  could  not  intecfere, 

Mr.  Broirick,  for  the  trustees  of  a  term. 

Mr.  Kay,  in  reply : — 

Upon  the  qujestion  of  jurisdiction,  TcUer  v.  Carteret  (2),  Lord 
Cranstoim  v.  Johnston  (3),  both  cases  of  suits  relating  to  land  out 
of  tl^e  jurisdiction,  are  distinct  authorities  that  the  Court  will  not 
decline  to  act  The  case  is  different  from  a  partition  suit,  which 
is  a  proceeding  in  rem,  and  in  which  the  land  has  to  be  divided 
by  metes  and  bounds.  Even  treating  Nevis  as  a  foreign  country, 
the  mortgage  was  in  every  respect  an  English  mortgage,  being  made 
between  parties  at  the  time  and  now  domiciled  in  England,  and  so 
long  as  the  Defendants  reside  in  this  country  the  decree  would  be 
carried  out  by  restraining  them  from  instituting  any  suit  in  Nevia 
to  redeem.  All  that  the  dictum  of  Lord  Romilly  in  Norris  v. 
Chainbres  (4)  implies,  is,  that  if  a  domiciled  Prussian  mortgages 
his  estate  in  Prussia  to  an  Englishman,  the  rights  of  the  English- 
man as  mortgagee  cannot  be  enforced  in  this  Court.  Lord  Camj>- 
hdl  (5),  on  appeal,  observes  that  on  the  authority  of  Penn  v.  Lord 
Baltimore  (6)  the  Plaintiff  would  have  been  entitled  to  succeed  if 
he  could  have  proved  that  the  claim  for  a  declaration  of  lien  on 
the  foreign  property  was  founded  on  any  contract  or  privity 
between  him  and  the  purchasers  of  the  property ;  but  his  Lord- 
ship agreed  in  thinking  with  the  Master  of  the  Bolls  that  the 

(1)  3  My.  &  K.  101-109.  (4)  29  Beav.  246,  265. 

(2)  2  Vem.  494.  (6)  3  D.  P.  &  J.  683,  684. 

(3)  3  VeB.  170.  (6)  1  Yes.  Sen.  444. 
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Plaintiff  had  failcMl  to  shew  any  such  contract  or  priyity.    It  is  V.-C.  B. 
well  estahliflhed  that  the  English  Chancery,  if  according  to  its        1874 

own  mles  it  has  jurisdiction  over  his  person,  will,  when  a  special  Faokt 
equity  can  be  sh^wn,  similarly  compel  or  restrain  a  party  as  to       ^^^ 
land  situate  out  of  England^  although  a  similar  equity  may  not       — 
exist  by  the  Ux  sjltw:  WesUake^B  Private  International  Law  (1). 

Sib  James  BacoNi  V.C.  : — 

Upon  the  point  as  to  the  jurisdiction  of  the  Court  which  has 
been  argued,  it  is  said  that  as  no  instances  are  referred  to  of  a 
decree  for  foredosure  of  land  in  one  of  the  colonies^  therefore, 
the  Court  has  no  junsdiciion  to  make  such  a  decree.  One  in- 
stance is  referred  to,  and  if  I  were  to  refer  to  my  own  recollec- 
tion, which  is  very  likely  imperfect,  I  should  have  said  that  there 
haye  been  many  such  decrees.  But  whether  there  have  or  have  not 
been  any  decrees  up  to  the  present  time  since  the  Sark  Case  (Tol^ 
kr  V.  Carteret  {2)  ),  I  cannot  for  a  moment  doubt  the  jurisdiction  of 
the  Court>  and  the  right  ot  the  Plaintiff  to  the  relief  he  asks  for 
iu  the  exercise  of  that  jurisdiction.  The  case  is  the  plainest  and 
simplest  that  can  be  conceived.  The  owner  of  an  estate  in  Nevis, 
subject  to  a  certain  charge  or  incumbrance,  together  with  the  per- 
sons entitled  to  that  charge  or  incumbrance,  agrees  to  make  a 
security  by  way  of  mortgage.  The  deed  is  executed,  the  legal 
estate  passes  to  the  mortgagee,  the  formalities  which  the  law  of 
Nevis  requires  in  the  way  of  registration  are  complied  with,  and 
the  legal  estate  is  clearly  and  plainly  in  Mr.  Adam,  who  has 
become  bankrupt,  his  assignees  being  the  present  Plaintiffs. 
Then  what  remains  ?  The  equity  of  redemption.  It  is  said  that 
that  is  an  estate.  But  it  is  by  a  figure  of  speech  only  that  it  can 
be  called  an  estate.  It  may  be  in  some  instances  that  a  husband 
may  have  a  title  by  courtesy,  and  that  gavelkind  and  borough 
English  may  apply  to  it.  All  these  are  necessary  consequences 
of  the  law  which  recognises  the  interest  of  a  mortgagor  in  his 
equity  of  redemption,  but  they  do  not  alter  the  nature  of  the 
interest  or  create  an  estate ;  and  in  my  opinion  it  is  a  mis-applica- 
tion of  terms  to  call  an  equity  of  redemption  an  estate  in  the 
proper  technical  legal  sense.    That  it  is  a  right  is  beyond  all 

(1)  Pages  56-59.  (2)  2  Vern*  494. 
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VA).  B.  doubt — a  right  which  may  be  enforced  in  this  Court,  and  which  is 
1874  recognised  by  the  record  in  this  case.  I  am  then  threatened  with 
Paqbt  ^^^  ^^^  ^  know  nothing  about  the  law  of  Nevis  (which  is  quite 
-!^  true-^nothing  judicially),  and  that  I  cannot  make  this  decree 
—  because  it  may  lead  to  inconvenient  consequences,  and  to  some 
conflict  with  the  law  of  Nevis.  I  do  not  conceive  the  possibility 
of  any  such  thing  happening.  If  there  were  any  foundation  for 
the  suggestion,  it  ought  to  have  appeared  in  the  pleadings.  The 
decisioin  of  the  Court  ought  to  be  asked  upon  the  subject^  and 
there  is  no  trace  of  iany  such  thing  in  the  pleadings,  but  only  a 
vague  suggestion  that  this  Court  has  not  jurisdiction.  As  I  am 
satisfied  that  it  Ib  a  jurisdiction  which  has  been  very  frequently 
employed  in  the  case  of  appointing  receivers  of  mortgaged  estatek 
in  the  oolonies,  and  as  I  cannot  entertain  any  doubt  that  the  Couit 
has  a  light  as  between  the  English  mortgagor  and  the  Englidi 
mortgagee  to  enforce  that  personal  contract  between  them, 
although  one  of  the  consequences  o£  it  may  be  to'  v^t  in  the  Flain* 
ti£fs  the  absolute  interest  in  the  mortgaged  estate,  which  at  present 
is  qualified  only  by  the  existence  of  the  equity  of  redemption,  I 
cannot  hesitate  for  a  moment  in  saying  that  the  suit  which  is 
brought  for  the  purpose  of  haviog  the  account  taken,  of  realizing 
the  estate  if  it  should  be  necessary,  and  giviug  to  the  mortgagor 
the  opportunity  of  redeeming  it  if  he  thinks  fit  to  do  so,  is  pro- 
perly brought  in  this  'Court.  Upon  the  point  of  jurisdiction,  there 
is,  in  my  opinion,  no  reason  whatever  lor  doubt. 

Upon  the  construction  of  the  mortgage  deed  His  Honour  was 
clearly  of  opinion  that  it  was  a  valid  security  for  the  balance 
which,  on  taking  the  account,  should  appear  to  be  due,  not  exceed- 
ing £1990,  with  interest  and  costs  of  suit,  and  that  the  Plaintiff' 
charge  had  priority  over  the  claim  of  Miss  Ede  (in  respect  of  the 
charge  upon  the  property  in  her  favour  under  her  father's  will); 
and  that  the  usual  foreclosure  decree  ought  to  be  made  against 
all  the  Defendants. 

Solicitors:  Messrs*  Lawranesy  PlewSy  dt  Botfer;  Messrs.  Slmtn, 
Crcssman,  dt  Grossman. 
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.NEAJB  V.  DENMAN,. 

■    ■     ■     '.  [1874    N.    R] 

Demurrer — BtU  hy  a  Barrister  against  his  Tnn — Jurisdiction. 

Oq  demurrer  to  a  bill  filed  by  a  barriBter  against  Lis  Inn,  praying  that  the 
Society  might  be  restrained  from  prosecuting  an  action  on  the  bond  executed 
by  Plaintiff  on  being  called  to  the  Bar,  and  that  such  bond  might  be 
delivered  up  ko  the  Plaintiff;  and  praying  for  a  declaration  that  Plaintiff 
WM  entitled  to  rstiro  from  the  Inn  without  undextaking  not  to  practise  at 
the  Bar:— 

EM^  that  the  Court  had  no  jurisdiction,  and  demurrer  allowed. 

IHIS  was  a  demurrer  to  a  bill  filed  by  Oharlei  Neale,o[  LineoUs 
hn^  barrister-at-Iaw,  againat  the  executors  of  the  late  Lord  Den" 
man  (the  obligee  of  the  bond  given  by  the  Plaintiff  on  being  called 
to  the  Bar),  and  against  Sir  W.  M.  JameSy  treasurer,  as  represent- 
ing the  Soeiehf  of  Lincoln's  Inn. 

The  Vicb-Chancellor  : — ^Mr.  Neaie,  though  1  am  not  a 
Bencher,  I  am  a  member  of  Lincoln's  Inn,  and  it  will  be  for  you 
to  consider  whether,  under  such  circumstances,  you  will  proceed 
with  the  case  in  this  Court 

ViiNeate: — ^As  far  as  I  am  concerned,  I  waive  all  objection  that 
may  exist  on  that  ground.  It  was  because  you  were  not  a  Bencher 
that  the  bill  was  filed  in  this  branch  of  the  Court. 

The  case  then  proceeded. 

The  bill  contained  the  following  allegations : — 

The  PlaintiGT,  in  January,  1832,  being  then  a  member  of  Lin- 
en's Inn,  was  called  to  the  degree  of  utter  barrister.  As  a 
necessary  condition  to  such  call  he  was  required,  with  his  surety,  to 
sign,  and  did  sign,  a  bond  to  the  then  treasurers,  Lord  Denman, 
franeis  Burton,  and  Viscount  Sidmouth,  in  £200.  The  condition 
was  in  the  following  terms : — 

''That if  the  Plaintiff  should  from  time  to  time,  and  at  all  times 
thereafter  during  his  life,  or  so  long  as  he  should  oontinne  a  mem- 
her  of  the  Society  of  Lincoln's  Inn,  duly  and  orderly  perform,  pay, 
^d  discharge  all  such  debts,  duties,  and  charges,  sum  and  sums  of 


V.<IH. 
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YXI.  H.     money  as  should  grow  due  and  qhargeable  upon  hiw.  iar  pensiQiis, 

1874       preacher,  duties,  commonSi  taxesi  fine%  penalties,  amerciament^ 

Kbata      A^d  all  other  duties  whatsoever  thereafter  to  be  due  or  imposed 

Dekman.    ^P^^  ^^™  "^y  virtue  of  any  order  or  orders  of  the  said  Sodety 

— ^       theretofore  madoj  or  at  any  time  or  times  thereafter  to  be  made, 

or  by  virtue  of  or  according  to  the  usage  and  custom  of  the  said 

Society,  then  this  obligation  to  be  void,  or  else  to  remaiB  in  full 

force  and  virtue." 

The  bond  was  duly  signed,  sealed,  and  delivered  by  the  Plaintiff 
and  Evelyn  BazaJgette,  his  surety.  The  Plaintiff  was  not  then  or 
previously  informed  that  he  could  not  withdraw  from  being  a 
member  of  the  said  Society,  and  so  escape  from  his  liabilities  under 
the  bond,  without  the  consent  of  the  Masters  of  the  Bench,  and  that 
such  consent  would  only  be  given  on  the  condition  that  he  would 
cease  to  practise  at  the  Bar.  The  Plaintiff  did  not  believe  that 
such  consent  was  necessary,  or  that  such  conditions  wonld  be 
imposed. 

In  1845  Plaintiff  ceased  to  reside  in  London,  and  ceased  to 
practise.  The  Plaintiff  paid  all  fees  claimed  from  him  up  to  the 
year  1862,  amounting  to  upwards  of  £60.  About  the  year  1869, 
being  desirous  of  terminating  his  liability,  he  requested  the  under* 
treasurer  of  the  Society  to  inform  him  what  was  the  form  of  notice 
or  application  to  be  given  for  that  purpose,  and  he  received  in 
reply  a  petition,  which  he  was  required  to  sign  and  present^  and 
which  was  as  follows : — 

**  To  the  Worshipful  the  Masters  of  the  Benchu 
^  The  petition  of  Charles  Neaie,  Esq.,  a  barrister  of  the  Societyf 
sheweth : 

''  That  your  petitioner  is  desirous  that  his  name  may  be  takeil 
off  the  books  of  this  Society,  as  he  is  not  now  practising  at  the 
Bar,  and  it  is  his  intention  not  to  practise  as  a  barrister  in  future 
either  in  this  country  or  in  any  of  the  colonies.  Your  petitionef 
therefore  prays  your  Worships  will  be  pleased  to  take  his  name  off 
the  books  of  the  Society,  and  order  his  bond  to  be  cancelled  on 
payment  of  all  his  arrears  of  dues  and  duties  to  the  treasurer  and 
the  fine  on  leaving,  within  one  month  from  the  date  of  the  order 
made  hereon." 
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Since  the  time  when  BUchfdnn  of  petitioii  was  sent  to  him  the     y.-O.H. 
terms  now  required  'haVe  been  altered  by  the  addition  of  the  word       1S74 
"Ifrfih"  after  "coTobies,*'  and  hy  the  substitution  of  the  word       nIH^e 
**  com^ofiMori  **  foi^  the  word  **  fine/''  by  which  alteration,  as  Plaintiflf     d«^- 

bdieives,  the  Beneh^rt  Ineant  to  a^ert  Inore  plahily  their  right  of       

retainif^  on  their  books  their  Inembers  for  the  term  of  their  natural 
lives.  The  Haifatilf,  as  he  belifeved,  had  never,  or  till  very  re- 
cently, when  this  petition  was  sent  to  him,  seen  a  copy  thereof. 
The  Plaintiff  believed  the  form  to  be  illegal  or  objectionable, 
but  pardy  to  avoid  litigation,  and  partly  for  the  sake  of  his  surety, 
who  was  one  of  the  Masters  of  the  Beuch,  he  signed  it  and  re- 
turned it  to  the  treasurer.  Thereupon  shortly  afterwards  an  order 
was  made  by  the  Master  of  the  Bench  as  follows  : — 

At  an  adjourned  council  held  the  15th  of  December,  1869, 
"  upon  the  petition  of  Charles  N^cUe,  a  barrister  of  ihii  Society, 
pcayiag  that  his  name  may  be  taken  off  the  books,  as  he  is  not 
now  practising  at  the  Bar,  and  it  is  his  intention  not  to  practise  as 
a  barrister  in  future  either  in  this  country  or  in  any  of  the  colonies, 
it  is  ordered  accordingly,  and  that  his  bond  be  cancelled  on  paying 
all  l^  arreaiB  oi  dues  and  duties  and  the  customary  fine  to  the 
treasurer  of  this  Society  within  one  montii  from  the  date  hereof,  or 
this  order  to  be  void." 

The  Plaintiff  did  not  pay  the  amount  within  the  month,  and  the 
order,  therefore,  became  void. 

In  the  13th  paragraph  of  the  bill  the  Plaintiff  alleged  that  he 
was  still  indebted  to  the  Society  in  the  amount  of  arrears  due  from 
him  at  the  date  of  the  petition,  and  the  dues  subsequently  in- 
curred, amounting  only,  in  consequence  of  reductions  since  1862,  to 
£231U.10rf. 

» 

On  the  17th  of  July,  1873,  the  executors  of  Lord  Denman  com- 
menced an  action  against  the  Plaintiff  in  the  Queen's  Bench  for  the 
sum  of  £28  lis.  lOd.  Such  action  was  brought  at  the  request  of  Sir 
W,  M.  James,  treasurer  of  the  Society,  by  their  usual  solicitor.  On 
the  18th  of  November,  1878,  the  Plaintiff  wrote  to  the  Defendants' 
solicitors  offering  to  pay  the  amount  claimed  on  being  released 
^"tiwwit  farther  condition  from  his  bond ;  the  solicitor,  under  tiie 
Election  of  the  treasurer,  declined  to  comply  therewitii,  and  intends 
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VAL  H.    to^proeeed  ivntlLtbe  aetiosi,  and  to  hdd .tbd  l^hmtiS  ]kiA»  oft  the 
1874       bo&d  for  apy;dae8  that  laay  acorae  dne^   Xbe  Pbdntiff  atiUfdeaittt 
Nsln!      to  eoasetpbQaineinbdr^  the  Sooietyy  bttttbeJIastoisof  the  JBeaek 
jy^        daeljne  to  tak^  off  his  name,  ortto  lelease  bim  £rom  Ms  liahuUity  under 
— •       boi]^|.tuUil  hd  has  signed  a^  piesonted  a  petition  in  the. altered 
foian^  tbereof.    The  Plaintiff  refosed^  and  stUl  xafofiesi  to  make  aay 
suoh  declaration  of  intention  as  that  required  of  liim»  because  it 
would  be  a  restraint  upon  using  any  right  he  might  otherwise  haye 
of  practising  as  a  barrister  without  being  a  member  of  the  said  Inn 
or  some  similar  society,  and  because  such  declaration  evidently  in- 
tended to  assert  for  the  Inn,  or  Masters  of  the  Bench  thereoi^  the 
right  of  imposing  such  reatnctions,  and,  therefore,  the  making  such 
declaration  a  condition  of  withdrawal  from  the  said  Inn  is  contrary 
to  public  policy,  and,  therefore  illegal,  as  restricting  Plaintiff,  or  any 
person  making  the  same,  from  practising  in  any  part  of  the  UnUed 
Kingdom.    The  Plaintiff  further  charges  that  such  condition  is 
further  contrary  to  public  policy,  as  interfering  with  the  right  which 
our  colonies  or  some  of  them  have  of  regulating  the  practice  of  their 
own  Courts.    The  Sooiety  of  lAncdifis  Inn  is,  and  claims  to  be,  a 
private  association,  and  as  such  claims  to  exercise  the  uncontrolled 
right  of  admitting  whom  it  pleases  to  be  members  thereof,  and  of 
administering  or  allowing  the  Masters  of  the  Bench  to  administer, 
without  publicity  or  accountability  to  any  but  themselves,  thefimd» 
and  property  belonging  to  or  to  be  held  in  trust  for  the  said.  Soeiet}*. 
The  said  Society  has  at  different  times  repudiated  and  success- 
fully resisted  the  right  of  the  Court  of  Q^ean's  Bench  to  interfere 
Witt  their  proceedings  by  tlie  process  of  mondamua,  which  right 
the  Court  of  Queen's  Bench  would  undoubtedly  have  if  the  said 
Society  were  a  body  corporate  or  politic  or  otherwise,  claiming  to 
exercise  or  to  possess  any  public  function  or  character.    And  the 
Plaintiff  charges  that  even  supposing  that  such  monopoly  of  oon- 
feriing  the  right  oi  admission  to  the  Bar  might  in  some  other 
form  be  useful  and  desirable,  it  is  nevertheless  contrary  to  pubUe 
policy  that  such  a  monopoly  should  be  enjoyed  and  made  a  source 
of  revenue  by  a  private  and  irresponsible  association.    The  Plain- 
tiff also  charges  that  such  monopoly  is  in  fact  a  source  of  revenue 
or  pecuniary  advantage  to  the  said  Society,  and  more  especially  to 
the  Masters  of  the  said  Bench,    No  grant  of  such  monopoly^  or 
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of  &fty  sham  therem/wag  eviar  in  £Btot  made  by  any  charter  or      v^o.  u. 
lettett  patent  to  tiie  said  Society,  and  even  sappofluag,  which  the       1874 
Plaintiff  does  not  admits  that  any  such  monopoly  could  be  legally      k«atb 
claimed  on  the  ground  of  prescription  by  a  body  corporate  or     xiiuiMAir. 
politic,  the  said  Society,  not  having  that  character,  and  not  being,       — 
noff  having  ever  been,  otherwise  capable  of  receiving  a  grant  in  its 
cdleotive  capacity,  is  not  capable  of  making  a  title  to  it  by  pre- 
scription.   For  the  reasons  herein  appearing,  the  Plaintiff  insists 
that  he  is  entitled  to  be  discharged  from  his  liability  under  the  x 

said  bond,  and  to  have  the  same  delivered  up  to  him  or  cancelled 
on  paying  to  the  said  Defendants  or  to  the  said  Society  the  dues 
iiumred  by  him  up  to  the  present  time,  which  the  Plaintiff  has 
ah^y  offered,  and  hereby  again  offers  to  do,  on  delivery  or  can<- 
celling  of  the  said  bond.  The  Plaintiff  is  further  willing  and 
hereby  offers  to  pay  all  costs  hitherto  incurred  by  the  said  Defen- 
dants, Richard  Denman  and  Qeorge  Dernnan,  in  the  said  action, 
bot  as  to  the  composition  required  of  him  in  addition  to  the  said 
dnes,  tiie  Plaintiff  desires  to  be  informed  of  the  amount  of  such 
daim  and  the  grounds  thereof.  That  the  Defendant  Sir  WHliawi 
MiBioume  Jamea  is  the  present  treasurer  of  the  said  Society,  and 
as  such  has  the  custody  of  the  said  bond  and  the  petition  herein- 
before mentioned,  or  otherwise  power  to  cause  the  same  to  be 
delivered  up,  and  is  also  as  such  treasurer  well  acquainted  with 
the  truth  cf  the  matters  hereinbefore  stated,  or  many  of  them, 
and  ought  to  answer  thereto. 

The  bill  (as  amended)  prayed  that  the  Defendants  might  make  a 
full  and  true  discovery  «nd  disclosure  of  all  the  matters  aforesaid, 
and  in  the  meantime  that  the  Defendants  (Plaintiffs  at  Law)  be  re- 
strained from  proceeding  with  the  said  action,  and  from  commencing 
any  other  action,  and  that  such  of  the  Defendants  as  had  the  cus- 
tody of  the  bond  or  petition  might  deliver  up  the  same  to  the 
Plaintiff  on  payment  by  him  of  the  dues  and  costs  pr(q)erly 
chargeable,  and  that  it  might  be  declared  that  the  Plaintiff  was 
en^tied  to  retire  frouL  the  Society  of  Lincoln's  Inn  without  giving 
any  undertaking  not  to  practise  as  a  barrister,  or  being  subject  to 
any  condition  against  his  practising  as  a  banister,  and  without 
baiag  liable  to  the  payment  of  any  fine  or  composition  on  his 
retiring  from  the  ^oi^ty.  •  .. 
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V.-O.  H.         Mr.  Diekinsan^  Q.C.,  and  Mr.  Pembertani  for  the.deipfiirr^q:— 

W4  The  Plaintiff  states  in  his  bill  that  he  has  been  called  to  the 

KsA)rE      degree  of  ntter  barrister,  but  he  has  forgotten  to  add  that  it  was 
Dfi»uN.    barrister  of  lAneMs  Inn,    To  be  a  barrister  at  all,  a  man  xonst 
be  a  barrister  of  some  Inn  of  Court.     He  was  called  by  the 
Benchers,  who  had  no  jurisdiction  to  do  more  tiian  oall  a  member 
to  be  a  barrister  of  their  own  Inn.    In  ancient  times,  a  member  of 
an  Inn  desirous  of  obtaining  the  degree  of  barrister,  was  required 
to  go  through  certain  moots  or  exercises,  and  this  was  necesaaryto 
obtain  that  degree.  The  moment  a  member  ceased  to  be  a  member 
of  an  Inn,  he  no  longer  had  any  right  to  practise  as  a  barrister. 
And  here  is  the  real  point  between  the  Plaintiff  and  the  Defen- 
dants.   What  he  really  seeks  is  that  he  may  still  practise  at  the 
Bar  after  he  has  ceased  to  be  a  member  of  the  Inn.    There  is  no 
precedent  for  this.  The  Inns  of  Court  are  private  societies.   Their 
origin  is  perhaps  obscure,  but  their  rights  axe  well  defined,  and 
one  of  those  rights  is,  that  in  the  internal  management  of  their 
affairs  the  decision  of  the  governing  body  is  supreme,  subject 
only  to  an  appeal  to  the  Judges  of  the  superior  Courts  of  Enffland 
as  visitors  of  the  Societies.    Several  attempts  have  been  made  to 
get  out  of  this  jurisdiction,  bat  all  have  signally  fidled. 

In  GnnninffJiam  v.  Weffff  (1),  it  was  held  that  a  bill  would 
not  lie  against  the  Benchers  of  an  Inn  of  Court  to  obtain  iha  re- 
newal of  a  lease  of  chambers.  Lord  Chancellor  Thurlow  in  that 
case  said :  **  There  is  no  instance  of  a  imit  either  relative  to  the 
discipline  or  the  property  <tf  chambers  in  an  Inn  of  Court.  The 
Defendants  (Oray's  Inn)  say,  as  fieur  as  they  have  acted,  they  are 
liable  to  the  jurisdiction  <tf  the  Judges.  It  ia  a  claim  among  per- 
sons having  privilege,  therefore  this  is  not  the  proper  jurisdiction.** 
In  Bex  V.  Qraifs  Inn  (2),  the  prosecutor,  one  Sart,  applied  for  a 
mandamus  to  compel  the  Benchers  of  his  Inn  to  call  him  to  tjie 
Bar,  in  answer  to  which  the  Inn  alleged  that  he  had  been  dis- 
charged under  the  Insolvent  DAtors  Act,  and  thereby  disqualified. 
Lord  Mansfield,  in  his  judgment,  stated  that  it  was  quite  clear  that 
the  Inns  of  Court  were  not  corporations,  and  that  the  prosecator, 
if  there  was  anything  in  his  case,  must  apply  to  the  Judges.  A 
petition  was  ultimately  presented  to  the  Judges  by  Hart  and  dis- 
(1)  2  B.  C.a  240,  241.  (2)  1  Doag.  858. 
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missed;    ItiBeai  y':  Bamcn^^s  Tiwi  (1),  a  rule  nisf,  which  had     V.-aH, 
b^n  obtained  by  an  attorney  against  the  priaoipaJ.  and  antients        1974 
d  Batnardi  inn,  oalling  npon  them  to  admit  the  applicant      n^^ 
iiite^  their  Society,  was   discharged  on  the    ground    that    the     .^* 

Court  (Qneen's  Bench)  had  no  jorisdietion  in  the  matter.    The        

mtm  principle  was  laid  down  in  the  case  of  Bex  y.  Senohera  of 
LineoMs  Inn  (2),  where  it  was  hdd  that  the  Court  would  not 
gi^nt  a  mandamus  to  compel  the  Benchers  of  one  of  the  Inns  of 
Cotirt  to  admit  an  individnal  as  a  member  of  the  Society  with  a 
view  to  his  qualifying  himself  to  be  called  to  the  Bar.  There  the 
applicant  in  person  was  obliged  to  admit  he  could  not  find  any 
precedent  in  point.  The  case  was  decided  on  the  ground  that,  so 
kf  as  the  Inns  of  Court  were  concerned,  they  were  voluntary 
eocieties,  not  subject  to  the  jurisdiction  of  the  Courts.  These 
authorities  shew  that  the  Court  declines  to  interfere  with  the 
i&tertial  management  of  an  Inn  of  Court.  In  fact  there  is  no 
case  where  it  has  ever  been  done.  The  FlaintifTs  position,  there- 
fore, IS  this :  He  has  voluntarily  joined  a  voluntary  society,  with 
full  knowledge  that  it  was  governed  by  rules  of  its  own,  to  which 
on  becoming  a  member  he  assented ;  he  has  given  the  Society 
his  bond  conditioned  for  the  payment  of  certain  money,  which  by 
his  bill  he  admits  to  be  due,  and  for  which  he  was  sued  at  law. 
Were  it  necessary  to  rely  on  this  point,  it  would  be  fatal  to  the 
bill.  What  equity  could  he  have  to  be  relieved  from  payment 
of  money  which  he  is  obliged  to  admit  was  due  ?  He  has  not 
made  out  any  case  of  frauds  of  mistake,  or  even  for  any  account, 
and  upon  every  ground,  and  especially  on  tiie  ground  of  want  of 
jntisdiction,  the  demurrer  must  be  allowed  with  costs. 

The  Plaintiff  appeared  in  person,  and  said  he  claimed  to  appear 
m  the  dress  of  his  profession,  though  it  was  long  since  he  bad  used 
il,  because  the  question  he  intended  to  raise  was  on  behalf  of  the 
profession. 

The  VioB-CHANCBixofi : — You  need  make  no  apology  for  ap* 
pearing  in  your  proper  dress. 

The  Plaintiff: — The  points  which  I  intend  to  raise  are  these: 
that  the  monopoly  now  enjoyed  by  the  Inns  of  Court  depends 

(1)  5  A.  &  E.  17.  (2)  4  B.  &  C.  855, 
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V.-0.  H.     entirely  on  the  sufferance  of  the  Judges,  who  have  the  power  to 

1874       admit  to  practise  at  the  Bar  persons  other  than  members  of  the 

NiATi      ^°>  ^9  fo^  instance,  graduates  in  laws  at  the  Uniyersities ;  that 

Denmak     *^®  Judges  possessed  such  power,  delegated  from  the  Crown,  is 

shewn  by  Dugdale^B  Origv%es  Jtiridioales,    I  shall  farther  contend, 

and,  I  trust,  satisfy  the  Court,  that  the  pledge  which  the  Society 
required  me  to  give  not  to  practise  hereafter  is  a  restraint  on 
the  liberty  of  the  subject^  and  contrary  to  public  policy. 

The  Vioe-Chakobllob  : — The  first  point  on  which  I  desire  to 
hear  you  is  as  to  the  jurisdiction  of  the  Court  to  entertain  such  a 
bill  as  this  at  all,  because,  if  the  Defendants  are  right,  it  woiild  be 
a  waste  of  time  to  go  into  the  other  part  of  the  case. 

The  Plaintiff: — ^Then,  on  the  question  of  jurisdiction,  the  first 
point  that  suggests  itself  is  that  none  of  the  authorities  which 
have  been  cited  have  any  application  to  this  case.  With  one 
exception  they  are  all  cases  at  law;  and  as  to  this  one  case,  I  say 
it  could  not  be  now  maintained.  I  will  first  deal  with  the  case  of 
Cunningham  v.  Wegg  (1),  which  is  the  only  equitable  decision  that 
has  been  cited.  That  was  a  dispute  about  the  right  to  the  renewal 
of  a  lease  of  chambers  in  the  Inn,  the  facts  being  that  the  pro- 
perty was  vested  in  the  Benchers,  subject  only  to  the  revision  of 
the  Judges.  In  that  case  the  Court  held  that  it  had  no  jurisdic- 
tion, even  were  the  case  maintainable.  But  what  application  has 
such  an  authority  to  the  facts  of  this  case?  None  whatever. 
Here  the  Plaintiff  says :  '*  You,  the  Defendants,  induced  me  un- 
warily to  execute  a  bond,  ostensibly  to  secure  the  payment  of 
certain  sums  payable  to  you  while  I  continued  a  member  of  your 
Inn ;  but  you  now  claim  to  use  that  bond  for  a  purpose  entirely 
foreign  to  the  original  object  for  which  it  was  given,  viz.,  to  extort 
from  me  an  undertaking  not  to  practise  at  the  Bar,  in  derogation 
of  my  rights.  The  Defendants  have  the  bond  in  their  possession, 
and  refuse  to  deliver  it  up ;  and  it  is  on  that  groimd  that  I  invoke 
the  aid  of  this  Court.  It  is  an  elementary  principle  in  this  Court 
that  it  will  not  allow  an  instrument  obtained  for  one  purpose  to  be 
used  for  another;  and  this  is  what  the  Court  is  now  asked  to 
prevent 

(1)  2  B.  C.  C.  240. 
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Again,  if  the  Courts  are  not  at  liberty  to  intervend  between  the    v.-0.  H. 
membeis  of  an  Inn  and  the  Bench,  surely  that  is  an  additional       1^4 
reason  why  the  Court  should  interfere  to  restrain  this  action.   It  was      JT^ 
not  the  Plaintiff  who  appealed  to  the  Courts  in  the  first  instance,         «• 
but  the  Defendants  themselves.    With  regard  to  the  cases  at  Law,        i_ 
they  have  no  bearing  on  the  question  ;  but^  even  if  they  had,  they 
would  not  be  approved  in  the  present  day.    Will  any  one,  for 
instance,  contend  that  the  decision  of  the  Inn  in  the  case  of  Bex  v. 
Gray*8  Inn  (1)  would  be  supported,  in  which  the  Benchers  refused 
to  call  a  member  to  the  Bar  because  he  had  taken  the  benefit  of 
the  Innlveni  JDeUar$  Act  t  -    Surely  not.    The  truth  is»  that  in 
the  present  day  public  rights  are  more  recognised  than  formerly. 
Whatever,  in  very  ancient  times,  they  may  have  been,  the  Inns  of 
Court  now  are  public  institutions,  with  public  duties  and  obliga- 
tions, which  they  are  bound  to  discharge.    It  is  said  that  the 
remedy  is  by  appeal  to  the  Judges,  and  further,  that  there  is  no 
analogous  case  to  be  found  in  the  books.    If  so,  it  is  because  in  no 
other  case  has  an  attempt  like  this  been  made  by  the  Inns  of 
Court.    I  submit,  therefore,  that  this  demurrer  must  be  overruled. 

SiB  Charles  Hall,  V.C.  : — 

It  appears  to  me  that  I  have  no  jurisdiction  to  try  the  question 
raised  in  this  case.  Mr.  Neale,  no  doubt  is  well  aware  of  the 
difficulties  which  may  arise  between  a  member  of  an  Inn  of  Court 
and  the  Inn  itself  with  reference  to  the  management  of  its  pro- 
perty, because  he  has  commented  on  the  case  of  Ownnmgham  v. 
Wegg  (2).  He  says  that  decision  cannot  be  maintained.  But, 
sittbg  here  as  Judge  of  first  instance,  I  could  not  do  otherwise 
than  follow  it.  However,  I  e2:press  no  opinion  on  that  case ;  my 
judgment  in  the  present  case  not  depending  on  it 

The  jurisdiction  of  this  Court,  as  well  as  that  of  a  Court  of  Law, 
Tosj  in  certain  cases,  and,  indeed,  must  in  some,  exist  in  respect 
of  property,  even  although  an  Inn  of  Court  may  be  party  to  the 
litigation.  But  with  such  a  case  I  am  not  dealing  on  the  present 
occasion. 

This  is  a  case  in  which  the  question  is  between  the  Plaintiff  and 
the  Defendants,  the  latter  of  whom  may,  for  the  purposes  of  this 
8Qit|  be  considered  as  representing  the  Society  of  Lincoln's  Inn. 

(1)  1  Dong.  363.  (2)  2  B.  C.  C.  240. 
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V.-O.  u.     The  question  is  simply  and  solely  as. to  the  posUion  and  rights  of 

1874       the  Plaintiff  as  a  member  of  the  Society.    Se  volnntarily  became 

y^^      a  member  of  it,  and  gave  it  a  bond  to  pay  certaui  dues  daring  the 

_  ••         whole  of  the  time  that  he  should  be  and  until  he  ceased  to  oon- 
Permah. 

--^  tinue  a  member  of  it.  The  condition  of  the  bond  contains  jqo 
stipulations  as  to  the  mode  or  circumstances  by  or  under  which 
he  should  cease  to  be  a  member  of  the  Society.  That  was  left  to 
the  internal  regulations  of  the  Society  itself,  of  which  he  had 
become,  and  still  is,  a  member.  Therefore,  in  that  state  of  Uiin^, 
the  right  to  retire  from  the  Society  which  the  Plaintiff  clafans  is 
entirely  a  question  between  him  and  the  Society.  He  says  be  has 
a  right  to  retire.  He  does  not  say  he  has  already  retired  and  is 
not  now  a  member,  because,  if  he  had  said  that,  it  would  have 
been  a  defence  to  the  action  at  law.  He  says  he  made  a  propoeal 
to  the  Society  to  be  allowed  to  retire  from  being  a  member  of  it^ 
but  that  they  refused  to  permit  him  to  do  so  except  on  terms 
with  which  he  says  he  is  not  bound  to  comply.  That  is  a  question 
entirely  for  the  peculiar  jurisdiction  whioh  has  been  referred  to  in 
the  arguments,  and  which  has  always  been  recognised — namely, 
that  of  the  Judges  of  the  Superior  Courts  of  England.  They  haye 
the  power  of  deciding  such  questions  as  the  present.  If  the 
Plaintiff  had  no  remedy  by  an  appeal  to  the  Judges,  he  might, 
and  probably  would  have,  a  right  to  apply  to  the  Court  of  Queen's 
Bench  for  a  mandamus.  That,  howeyers  would  be  because  he  had 
no  other  remedy.  No  case  has  been  referred  to  in  which  a  Court 
of  Equity  has  interfered  between  the  Benchers  of  an  Inn  of  Court 
and  a  member  of  the  same  Society  to  restrain  an  action  at  law 
under  such  circumstances  as  the  present.  I  consider  that  the 
judgments  in  the  cases  of  Bex  y.  Benchers  of  Lincoln's  Inn  (1) 
and  Bex  y.  Oraifs  Inn  (2),  although  judgments  of  Common  Law 
Courts,  are  binding  on  me,  and  preyent  my  entertaining  any 
jurisdiction  in  this  case.  If  there  were  no  appeal  to  the  Judges, 
there  noight  be  a  right  to  a  mandamus.  I  think  I  haye  no  power 
to  deal  with  the  case. 

It  was  said,  howeyer,  that  the  claim  to  haye  the  bond  deliyered 
up  would  of  itself  confer  an  equity  on  the  Plaintiff.    With  infer- 
ence to  that,  the  rule  of  this  Court  is,  as  Mr.  Neate  knows,  that  the 
Court  will  not  interfere  if  the  inyalidity  of  the  instrument  appears 
(1)  4  B  ft  C.  865.  (2)  1  Doag.  353. 
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on  the  hce  at  it.    A  document  is,  on  the  face  of  it,  either  legal  or      V.-0.  H. 
it  k  not'   If  it  is  illegal,,  it  is  inoperative,  and  there  is,  therefore,        W4 
a  vtXii  defence  at  law  with  respect  to  it.    If,  on  the  other  hand,  it      Xeate 
is  legal,  but  the  circumstances  are  such  that  the  party  cannot  avail     jy^^jf, 

himself  of  them  at  law,  then,  if  the  case  be,  as  this  is,  one  between        

a  Society  and  a  member  of  it,  with  a  proper  forum  to  which  to 
appeal--viz,,  the  Judges, — this  Court  ought  not  to  interfere ;  and 
this  Court  will  not  be  induced  to  do  so  merely  because  the  bill 
seelg  the  delivery  tip  of  the  document.  The  Court's  jurisdiction 
as  to  the  delivery  up  and  cancellation  of  documents  is  peculiar. 
The  Court  interferes  in  the  case  of  bills  of  exchange  and  promissory 
notes,  becanse  they  may  be  negociated ;  but  this  is  inapplicable  to 
a  bond.  I  recently  had  to  consider  that  in  a  case  of  Binns  v. 
Fi^teTy  in  wbich  I  held  that  the  Plaintiffs  had  not  an  equity  to 
have  delivered  up  to  them  a  satisfied  bond. 

I  Lave  not  made  any  observation  on  Mr.  Neaies  offer  to  pay  the 
£2S  lis.,  and  bis  admission  that' he  might  have  bad,  as  he  no  doubt 
has  had,  some  benefit  from  being  a  member  of  the  Society,  such  as 
the  use  of  its  library,  and  so  forth.  He  does  not  rest  his  case  on 
snefa  offer;  and,  if  he  had  done  so,  I  think  it  would  not  have 
assisted  him.  Perhaps,  I  shonld  say  that  any  relief  he  may  seek 
with  respect  to  fntnre  actions  against  him  he  may  embody  in  his 
appeal  to  the  Judges. 

His  real  case  is  to  be  found  in  the  prayer  added  by  amend- 
ment, for  a  declaration  that  he  is  entitled  to  retire  from  the  Socieh/ 
ofLineoln^s  Inn  without  giving  any  undertaking  not  to  practise  as 
a  barrister,  and  without  being  subject  to  any  condition  against  his 
practising  as  one,  and  without  being  liable  to  the  payment  of  any 
fine  or  composition  on  his  retiring  from  the  Society.  I  have  no 
jurisdiction  to  make  such  a  declaration,  and  the  demurrer  must  be 
allowed. 

The  Tlainliff: — ^Does  your  Honour  think  this  is  a  case  for 
costs? 

The  Vice  Chancblxx)b: — There  is  a  general  rule  about  the 
costs,  and  this  case  must  follow  the  general  rule. 

Solicitors  for  the  Plaintiff:  Messrs.  DoUnson  &  Qeare. 
Solicitor  for  Defendants :  Mr.  Pemberton. 
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'     '         Trade  Mark — Infringement — No  Evidence  <^  Deception — Degree  of  Ltkeness. 

Bill  by  tmderB,  praying  for  a  declaration  of  their  right  to  a  certam  tnd« 
mark,  and  for  an  injunction  to  restrain  Defendants  from  uaing  a  braad 
alleged  to  be  an  ipoitationof  it^  dismissed  with  costs,  there  being  no  eTidence 
of  actual  deception,  and  no  such  imitation  of  the  Plaintiffs'  trade  marl^  as, 
in  the  opinion  of  the  Court,  made  deception  probable. 

Seixo  T.  Pi*ovezende  (1)  discussed. 

JL  HE  Plaintiffs  were  cigar  manufacturers  in  Liverpool^  and  the 
Defendants  carry  on  the  same  trade  at  Leicester.  Both  of  them 
carried  on  a  large  business. 

The  Plaintiffs  were  in  the  habit  of  packing  their  cigars  in  wood^ 
boxes^  holding  fifty  or  100  cigars;  and  as  to  a  particular  descrip- 
tion, they  were  accustomed  since  the  23rd  of  April,  1869,  with  a 
view  to  make  them  easily  distii^uishable  by  dealers  and  con- 
sumers, to  use  a  brand,  or  trade  mark,  which,  as  the  bill  alleged, 
ccmsists  of  the  words  '^  Flor  Fina  Prairie  Superior  Tahw^  This 
brand  they  stamped  on  the  small  wooden  boxes.  The  Plaintiff' 
case  was,  that  by  means  of  this  brand,  and  of  certain  labels  afiSzed 
inside  'and  outside  the  boxes,  the  quality  of  their  cigars  became 
well  known  and  easily  distinguished  in  the  market.  The  Plain- 
tiffs alleged  that  they  had  acquired  the  sole  and  exclusive  right 
to  the  use  of  the  word  "  Prairie "  in  connection  with  this  par- 
ticular quality  of  cigars.  The  Plaintiffs  fmrther  alleged  that  on 
the  5th  of  February,  1872,  they  for  the  first  time  discovered  that 
Mr.  Qearge  Bechet,  of  Liverpool^  was  in  the  habit  of  selling  boxes 
of  cigars  similar  in  appearance,  shape,  and  size,  to  those  of  the 
Plaintiffs,  and  stamped  with  the  words  ^'  Flor  de  la  Prairie,^  being 
an  imitation  of  the  Plaintifl^'  boxes.  They  immediately  applied  to 
the  vendor  lor  an  explanation,  and  he  immediately  gave  them  the 
name  of  the  Defendants  as  the  persons  from  whom  he  obtained 
such  boxes.  A  correspondence  then  took  place  between  the  re- 
spective solicitoiSi  and  ultimately  the  Plaintifb  filed  this  bill  for 

(1)  Law  Bep.  1  Ch.  192. 
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a  declaration  of  their  right  to  the  said  trade  mark,  and  for  an     V.-C.U. 
injimction«  1874 

The  bill  alleged  that  ^ihe  Defendante  purposely  adopt  the  word  eon 
^Prairie*  and  the  words  *Fhr  de  la  Prairie^*  in  order  to  lead 
bnyers  to  the  opinion  that  the  cigars  contained  in  the  Defen- 
dants' boxes  were  the  above-named  quality  of  the  Plaintiffs*  cigars, 
and  that  persons  who  knew  the  wend  ^  Prairie^  to  indicate  Plain- 
tiffii*  cigars,  not  only  believed  Defendants'  to  be  Plaintiffs'  cigars, 
but  attributed  to  Plaintiffs  the  fraudulent  use  of  the  word  '  Hahana ' 
as  applied  to  English  cigars." 

The  Defendants,  in  their  answer,  alleged  that  the  words  '^  Fhr 
Fina  "  on  the  upper  part  of  their  brand,  and  intended  to  be  read 
in  connection  with  the  words  "  de  Sufperior  TdbacP  and  not  in  the 
connection  **  Flor  Fina  Prairie,^  as  alleged  by  the  Plaintiffs,  were 
stamped  without  any  other  words  upon  one  end  of  the  said  box. 
They  gave  a  minnte  description  of  their  trade  mark,  and  denied 
that  there  was  such  a  similarity  between  the  two  that  one  could 
be  mistaken  for  the  other. 

The  evidence  on  the  part  of  the  Plaintiffs  was  to  the  effect  that 
purchasers  would  be  probably  led  into  mistaking  the  Defendants' 
boxes  for  those  of  the  Plaintiffs,  but  there  was  no  evidence  that 
any  person  had  been  misled. 

The  Defendants  adduced  evidence  to  prove  that  no  one  could 
probably  be  misled. 

The  material  part  of  the  evidence  is  referred  to  in  the  judg- 
ment. 

Mr.  Morya/i^  Q.G.,  and  Mr.  Eiward  CuUer,  ior  the  Plaintiffs : — 

The  Plaintiffs*  case  is  that  the  Defendants,  by  stamping  on  their 
boxes  the  word  "Pratrfd"  used  by  the  Plaintiffs,  and  forming 
their  trade  mark,  induced  purchasers  to  believe  when  they  pur- 
chased Defendants*  boxes  that  they  were  purchasing  PlaintifEs'.  It 
is  true  that  the  Plaintiffs  have  not  been  able  to  obtain  evidence  that 
there  has  been  actual  deception,  because  such  deception  is  often 
Tery  difficult  of  pikx)f ;  but  the  Plaintiffs  are  entitled  to  every  part 
of  their  trade  mark,  and  where  the  Defendants  have  taken  part  of  it, 
the  Plaintiff^  are  entitled  to  protection,  even  although  if  the  two 
utides  were  placed  together  the  one  could  not  be  mistaken  for 
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V.-O.  H.  the  other:  Seixo  y.  Pro^^zende  (1).  ^It  is  no  ol)jection  fo  the 
ii874  Plaintiffs"  right  to  the  exclusive  right'  to  the  word  "  Prairie  **  as  a 
^^  trade  mark,  that  the  word  **  J^rarrte '*'  may  be  used  among  the 
trade,  nor  that  it  is  used  by  the  Plaintiffs  in  connection  with  their 
own  name :  Ford  v.  Forsier  (2).  The  Defendants  are  bound  to 
disprove  any  possible  tnistake.  It  is  not  necessary  that  proof 
should  be  given  of  actual  deception,  because  if  the  Court  is  of 
opinion  that  from  the  appearance  of  the  marks  that  deception  is 
probable,  it  will  griant  relief :  FdeMen  v.  EdeUten  (3).  The  ques- 
tion is,  what  is  the  probable  consequence  of  the  infringement? 
Kin(Jian  v.  Bolton  (4) ;  Sifst  v.  Denham  (5).  The  same  principle 
was  laid  down  in  Wotherspoon  v.  Currie  (6),  where  the  likelihood 
of  persons  being  deceived  was  held  sufBcient  to  entitle  the  Plain- 
tiff in  that  case  to  an  injunction,  though  the  word  ^'QlenjUW 
was,  and  had  been  for  several  years,  the  place  of  residence  of  the 
Defendant.  In  Leather  Cloth  Company  v.  American  Leather 
Cloth  Company  (7),  the  same  doctrine  was  laid  down  by  Lord 
Kinffsdown,  In  the  Plaintiffs^  evidence  it  is  shewn  that  there  is  a 
probability  of  the  public  being  deceived  by  the  use  the  Defen- 
dants make  of  the  Flaintifis'  brand.  Moreover,  the  brands  them- 
selves shew  that  this  is  probable.  On  these  grounds  the  Plain- 
tiffs are  entitled  to  an  injunction. 

Mr.  Lindley,  Q.G.,  and  Mr.  B.  A.  Oiffard,  for  the  Defendants:— 

It  is  admitted  that  there  is  no  evidence  in  this  case  of  any  per- 
son having  in  fact  mistaken  the  Defendants' cigars  for  those  of  the 
Plaintifis ;  and  if  so,  unless  the  tr£^e  m^k  is  a  clear  imitation,  the 
Plaintiffs  are  out  of  Court  The  principle  of  all  the  cases  is,  that 
one  man  has  no  right  to  pass  off  his  goods  for  those  of  another : 
Crofl  V.  Day  (8) ;  SyJces  v.  SyJces  (9) ;  Leather  Cloth  Company 
V.  American  Leather  Cloth  Company;  Wotherspoon  v.  Currie; 
Edebten  v.  Edebten  (10) ;  WAndrew  v.  Basselt  (11) ;  Braham  v. 

(1)  Law  Rep.  1  Ch.  192,  (6)  Law  Rep.  6  H.  L,  508. 

(2)  Ibid.  7  Ch.  611.  (7)  11  H.  L.  C.  523. 

(3)  1  D.  J.  &  S.  185,  200.  (8)  7  Beav.  84. 

(4)  15  Ir.  Ch.  Rep.  76.  (9)  8  B.  &  C.  641. 

(5)  Law  Rep.  14  Eq.  542.     '  (10)  1  D.  J.  A  S.  185. 

(11)  33  L.  J.  (Ch.)  561. 
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Bmiai^d  (1);  ^Seixq  v.  ^Provfzende  {2)  i  Ford  v.  Forst^  (3);  V.-C.H. 
Radde  y.  Norman  (4).  It  has  been  long  settled  that  there  is  no  I87i 
prQperty  in  a  trade, mark  except  ia  connection  with  this  principle;  oora 
MSUngton  v.  Fox  (5) ;  Canham  v.  jQne$  (6) ;  Collins  Company  y, 
£r(>M»»  (7) ;  FTe&A  v»  jEi^<  (8) ;  Burgess  v.  Burgess  (9).  There 
mast  be  the  passing  o£f  of  the  Pefendants'  goods  as  a  nxa,tter  of  fact, 
though  where  the  fact  is  established  the  intention  becomes  imma- 
terial: MUlinffton  y.  Fox;  Clement  y.  Maddick  (10).  Bat  sup- 
pose the  oYidence  fails  to  shew  this,  still,  if  the  Defendants  haYe 
fraudulently  imitated  the  Flaintififs*goods  with  a  Yiew  to  pass  off  their 
own,  the  Conrt  wiU  interfere ;  but  no  such  case  is  madid  out  by  this 
biU:  M'Andrw  Y.  J^asstH  ill)  i  Fdelstenv.Edebten  (12);  Wother- 
spoon  Y.  Ourrie  (13).  ^  In  like  manner,  if  there  is  no  evidence  one 
way  or  the  other^  but  the  Court  is  satisfied  from  the  OYidence  that 
the  one  class  of  goods  would  probably  be  parsed  off  for  the  other, 
it  will  relioYO :  Eirst  Y,  JDenham  (14),  It  is  quite  clear  there  i^ 
no  such  resemblance  be?e.  The  only  cases  that  seem  to  faYOur  th^ 
Plaintifih'  coqtentiofx  are  the  cases  of  Sekto  y*  Provezende  and 
Ford  Y.  Forsier;  but  the  most  those  cases  shew  is,  that  it  iff 
incumbent  on  the  Defendants  to  disproYe  a  pipbahle  passing  o^  of 
the  good^.  .  In  the  present  case,  the  passing  off  has  not  been 
preyed  as  a  £act,  and  the  Defendants  by  their  eyidence,  and  by 
reference  to  the  alleged  imitation,  have  disproYed  the  probability 
of  it;  aecoad^,  no  fraudulent  intention  or  design  has  been  shewn, 
bat  the  reYerse ;  and,  thirdly,  it  has  been  shewn  that  there  is  no 
sack  similarity  between  the  articles  as  is  necessary  to  entitle  the 
Plaintiffe  to  relief:  WooOam  y.  ^cUdiff  (15).  The  Plaintiffs'  case 
really  depends  on  their  haYlng  a  property  in  the  word  "  Prairie^*^ 
which  they  certainly  haYe  not  The  bill,  it  is  submitted,  must  be 
dismissed  with  costs. 

(1)  1  H.  &  M*  U7»  (8)  4  K.  &  J.  747. 

(2)  lAW  Rep.  1  Ch.  192-195.  (9)  8  D,  M.  &  G.  896, 

(3)  Ibid.  7  Ch.  611.  (10)  1  Giff.  98. 

(4)  Jhi4. 14  Bq.  348.  .                         (11)  4  D.  J.  &  S.  38(W85. 

(5)  3  My,  4  Cr.  338.  (12)  1  Ibid.  185-22a 

(6)  2  V.  4  B.  218.  (13)  law  Bep.  6  H.  L.  608. 

(7)  3  K.  &  J.  423.  (14)  Ibid,  14  Eq.  642. 

(15)  1  H.  &  M.  269. 
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V.-0,  H.    Sir  Cblirlbs  Hall,  V,0,  :— 
1874  The  PlaiatiflSs  are  cigar  manufacttirers  at  lAverjpocl,    The  Dc- 


CoPB       fendants  are  cigar  manufacturerB  at  Leieeder.    Both  carry  on  a 
£vAN8.      large  business. 

The  Plaintiffs  pack  their  cigars  in  small  wooden  boxes  con- 
taining fifty  or  100  cigars,  and  as  regards  a  special  kind  and 
quality  of  cigars,  and  to  make  that  quality  easily  distingui^ble 
to  deeders  and  consumers,  they  hare  since  the  23rd  of  April,  1869, 
used  and  still  use  a  brand  or  trade  mark  which  they  in  their  bill 
state  to  consist  of  the  words  **  Flor  Fina  Prairie  Superidr  Tabae^"^ 
which  they  have  caused  to  be  stamped  by  pressure  on  the  small 
wooden  boxes.  The  Plaintifis  say  that  thereby,  and  by  means  of 
certain  labels  inside  and  outside  of  the  boxes,  the  quality  of  their 
cigars  is  well  known  and  easily  distinguished  in  the  market ;  and 
they  say  that  they  have  by  the  means  aforesaid  acquired  the  sole 
and  exclusive  right  to  the  use  of  the  word  "  Prairie  "  in  connection 
with  the  particular  quality  aforesaid. 

The  Defendants  have  stamped  boxes  of  cigars  sold  by  tbem 
with  a  brand  containing  the  words  *^  Flor  de  Vs  Prairie^  which 
brand  is  stamped  upon  and  pasted  inside  and  outside  the  boxes. 
The  Plaintiffs'  case,  according  to  their  bill  is  this:  they  say  in 
par.  6  of  their  bill,  that  by  the  use  of  the  said  words  "  Prairie  " 
and  ^'  Flor  de  la  Prairie  "  (f  .6.,  upon  the  boxes  which  are  imme- 
diately before-mentioned),  it  is  made  to  appear,  not  only  to  retail 
purchasers  but  also  to  the  trade,  that  the  cigars  contained  in  the 
said  boxes  are  those  of  the  Plaintiffs'  firm.  In  par.  10  of  their 
bill  the  Plaintiffs  allege  that  large  quantities  of  cigars  are  sold  by 
the  Defendants  in  their  boxes,  and  that  they  are  inferior  to  the 
Plaintiffs'  cigars,  and  are  sold  at  a  lower  price  than  the  Plaintiffs 
can  sell  theirs.  They  further  say,  in  par.  11  of  the  bill,  that  the 
Defendants  purposely  adopt  the  word  "Prafrw,"  which  latter 
word  is  a  colourable  imitation  of  the  Plaintiffs'  brand,  **  Flor  Fina 
Prairie^*  in  order  to  lead  buyers  to  the  opinion  that  the  cigari^ 
contained  in  the  Defendants'  boxes  are  the  above-xialned  quality 
of  the  Pkdntifis'  cigars,  which  is  not  the  fact ;  and  in  par.  12  of 
their  bill,  that  persons  who  inspect  the  Defendantfif  boxes  of  cigars, 
and  who  know  the  word  ^'  Prairie ."  to  indicate  cigars  of  the  Plain- 
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tiffi,  are  not  only  led  to  believe  tliat  the  cigars  are  the  Plaintifib',     y.^.  h. 
but  attribute  ^  to  A^  Fjaipt^  .t^.  .fraudulent  use.  of  the  wqrd       1374 
"  Eahapfi^  applied  to  English  dgars.    Anfi  in  par.  13  oi  the  bill       ^^ 
it  is  stated  that  if  the  Defendants  continue  to  sell  boxes  of  ciffars      _  ^^ 
not  of  the  Plaintifb'  manuiaoturei  but  bearing  the  biand  and  labels       —  ' 
aforesaid^  the  Flaintifla  will  sustain  pecuniary  loss  and  ii\jury>  and 
the  lepntation  of  the  Plaintifis'  cigars  will  be  seriously  prejudiced. 
The  Plaintifis  pray  by  their  bill  an  injunction  to  restrain  the  Defen- 
dants frozn  selling  cigarSi  not  being  those  of  the  Plaintiffs,  packed 
in  boxes  bearing  or  having  stamped  thereon  the  word  ''  Prcdrie^^ 
or  any  brand  or  label  so  contriyed  as  by  colourable  mistake  or 
otherwise  to  represent  the  cigars  sold  thereunder  to  be  cigars 
supplied  by  the  Plaintifb^  and  for  an  account  of  profits  made  by 
selling  cigars,  not  those  of  the  Plaintilby  packed  in  boxes  bearing 
or  hariog  stamped  thereon  the  word  *^Pra%rieJ'  or  any  brand  con- 
trived as  above-mentioned. 

It  seems  clear  that  the  Plaintiffs'  complaint  and  case  for  relief, 
stated  in  the  bUl,  are  tliat  by  the  Defendants  stamping  on 
their  boxes  as  they  do,  it  is  made,  to  appear  to  purchasers  that 
the  Defendants'  cigars  contaimad  in  these  boxes  are  the  Plaintiffs' 
cigars.  The  Plaintiffs  thus  ground  their  case  on  this^  vie.,  that 
inspection  of  the  boxes  of  the  Defendants  by  intending  purchasers 
misleads  them,  and  that  by  reason  thereof  intending  purchasers 
parcbase  tlie  cigars  of  the  Defendants  as  those  of  the  Plaintiffs. 

It  may  hare  be  convenient  for  me  to  state  what  are  the  facts  as 
regards  the  user,  and  knowledge  by  the  Plaintiffs  and  Defendants 
of  user,  of  the  marks  or  brands  above-mentioned.  The  Plaintiffs 
hare  used  their  aUeged  trade  marks  sinoe  the  23rd  of  April,  1869. 
The  Defendants  oonunenced  using  their  alleged  trade  mark  in 
March,  1870,  and  first  became  ^ware  of  the  Plaintiffs  using  their 
(PlaintiSB')  alleged  trade  n:iark  about  the  middle  of  the  year  1871. 
The  Plainti£b'  became  aware  of  the  Defendants  using  their  trade 
mark  about  the  6(k  of  February,  1872. 

The  Plaintifis  iroBi  the  time  of  their  commencing  the  user  of 
their  trade  mark  became  entitled  to  the  protection  of  this  Court 
^ost  any  other  persons  using  the  same,  so  as  that  purchasers 
niigfat  be  induced  to  purchase  the  goods  of  other  persons  as  the 
PlaintifEs'  goods.    And  it  is  not  an  answer  to  an  application  for  an 
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y.-O.  H.     injunction  to  restrain  the  user  thereof  by  another  person,  for  sach 

1S74       other  person  to  say  and  prove  that  he  adopted  the  trade  mark 

CoPB       withont  knowing  that  it  already  belonged  to  the  Plaintiff.    The 

Evlurs.      Defendants  should  therefore  be  restrained  if  they  have  used  the 

Plaintiffs'  trade  mark.    In  considering  whether  they  have  so  done, 

it  is  not,  I  consider,  sufficient  for  the  Plaintiffs  to  say,  ^*  Our  trade 
mark,  viz.,  the  word  ^Prairie^  appears  somewhere  on  your  (Defen- 
dants') boxes."  In  cases  where  it  appears  that  Defendants  have 
adopted  a  Plaintiff's  trade  mark,  and  it  is  proved  that  Defendantfi* 
object  in  doing  so  was  to  pass  off  their  own  goods  as  those  of  the 
Plaintiff,  the  Court  will,  without  farther  inquiry,  restrain  the 
Defendants,  and  it  will  also  do  so  where  there  has  been  sach 
adoption,  although  proof  of  the  Defendants'  object  be  wanting,  if 
it  appear  that  any  one  has  in  fact  been  thereby  induced  to  buy 
the  Defendants'  goods  as  being  the  goods  of  the  Plaintiff.  In 
the  absence  of  proof  of  such  object  and  of  such  deception,  if  the 
two  trade  marks  are  not  to  the  eye  of  the  Court  either  altogether 
identical,  or  so  similar  that  the  Court  considers  the  difference  un- 
substantial, the  Plaintiff  must  make  out  to  the  satisfaction  of  the 
Court  that  its  intervention  is  required  to  protect  the  Plaintiff  from 
the  Defendants'  goods  being  taken  for  his  (Plaintiff's).  For  the 
Plaintiff  to  say  that  his  name  or  mark  is  to  be  found  on  the 
Defendants'  goods  is  not  sufficient.  Thus,  in  the  case  of  BraShury 
V.  Evcma,  in  which  the  proprietor  of  Punch  sought  unsuccessfnlly 
to  restrain  the  sale  of  a  weekly  publication  which  had  adopted 
the  name  of  Punch  and  Judy,  the  Court,  looking  at  the  two  pub- 
lications, and  considering  that  the  later  publication  would  not  be 
taken  by  purchasers  for  the  earlier  one,  refused  to  interfere.  The 
two  were  so  dissimilar  in  appearance,  that^  whether  the  two  pubhca- 
tions  were  seen  side  by  side  or  were  seen  separately,  the  one  would 
not  be  taken  for  the  other.  The  Plaintiffs'  counsel  has  admitted 
that  he  could  not  make  out  his  case  if  it  depended  upon  mere 
inspection  by  the  Court,  but  he  nevertheless  said  tliat  the  words 
used  by  the  Plaintiffs  and  the  Defendants  were  in  reality,  or  at 
all  events  should  be  deemed  by  the  Court  to  be  identical,  to  make 
out  which  he  said  that  there  was  sufficienrt  evidence  before  the 
Court  to  prove  that  the  words  **  Flor  Fina*'  in  the  Plaintiffs'  brand 
and  the  words  ^  Flor  <20  Jb  "  in  the  Defendants'  brand,  were  mere 
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prefixes,  and  wanlA  be  disregarded.    He  further  said,  that,  having  y.-0.  H. 
regikrd  to  the  eTidence,  the  Court  should  at  all  events,  if  it  did  not       i874 
consider  there  was  actual  identity,  consider  the  case  as  one  of       q^ 

colomble  imitation  or  of  unsubstantial  difference  between  the  „  *- 

KTAKS. 

two  trade  marks.    It  appears  to  me  that  in  cases  in  which  the        — 
Court  is  upon  inspection  alone  not  satisfied  of  the  identity  of  the 
two  tiade  marks,  or  of  such  a  similarity  as  that  the  one  must  be 
deemed  a  colonrable  imitation  of  the  other,  the  Court  should  not 
grant  an  injunction  as  of  course  npon  such  evidence  as  the  Plaintiffs' 
counsel  relied  on.    I  think  that  the  Court  must  consider  the  whole 
evidence,  and,  before  it  grants  an  injunction,  be  satisfied  that  its  in- 
terposition is  really  r^uired.    However  ready  the  Court  is  and 
should  be  to  protect  trade  marks  when  protection  is  really  required, 
it  must  not  be  forgotten  that  such  protection  by  injunction,  when 
granted,  is  or  may  be  attended  with  loss  to  the  Defendant  in  render- 
ing useless  or  depreciating  in  value  articles  to  which  the  trade  mark 
has  already  been  affixed,  and  in  compelling  him  otherwise  io  vary 
the  mode  in  which  he  has  been  carrying  on  business,    t  therefore 
proceed  to  see  how  the  evidence  stands.   The  Plaintiffs,  not  bring- 
ing forward  any  evidence  of  deception,  have  produced  a  witness,  a 
Mr.  Hyam  Jonas^  a  tobacco  merchant  and  importer  of  cigars,  who,  in 
an  affidavit  filed  on  the  26th  of  June,  1873,  par.  5,  says,  ^  The  words 
'  Fhf  de  la  Prairie  *  on  the  Defendants'  boxes  of  cigars  are,  in  my 
judgment  and  belief,  in  substance,  as  a  brand,  the  same  as  '  Flor 
Fina  Prairie^  on  the  Plaintiffs'  boxes  of  cigars ;  and  I  say  that  if 
two  brands,  as  substantially  the  same  or  so  nearly  identical  as 
those  in  question,  could  be  legally  used  by  different  traders, 
considemble  loss  and  damage  would  be  sustained  by  the  person 
who  first  commenced  to  use  the  brand,  and  whose  cigars  com- 
manded an  extensive  sale,  and  the  public  generally  would  be 
misled  and  defrauded  by  having  inferior  goods  sold  under  a  brand 
or  name  which  could  or  would  not  be  practically  distinguished 
from  the  brand  which  had  required  repute  in  the  trade  or  estima- 
tion with  the  public."    Five  other  witnesses  depose  to  the  same 
effects    I  observe  upon  these  affidavits  that  the  witnesses  do  not 
say  that  they  individually  would  be  misled  by  the  Defendants' 
boxes  having  thereon  the  word  '^  Prairie  "  as  it  is  thereon ;  their 
statements  as  to  the  public  being  misled  are  only  statements  of  the 
VcmXYIIL  L  2 
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Y^G.  H.  opinion  of  the  witaeeses.  In  answer  to  these  affidavits,  BuAard 
1S74  Sherwood^  a  tobaeomist  and  wholesale  and  retail  dealer,  in  an  afB- 
^^  davit  filed  on  the  5th  of  Jnlj,  1872,  par.  6,  says,  ^^  I  have  seen  the 
Pkuntifb'  ^  Prairie '  brand  cigars,  and  I  say  from  my  experience 
that  owijog  to  the  great  dissimilarity  between  such  brand  and  that 
of  the  Defendants^  called  '  Flor  de  la  Prairie^  or  ^  Prairie  Flower! 
it  wonkl  be  utterly  impossible  for  a  tobacconist,  or  dealer  in  cigars, 
or  the  public  generally,  to  be  misled  and  deceived  by  having  die 
one  snbstrtuted  for  the  other."  Five  other  witnesses  depose  to  the 
same  effect  I  observe  upon  these  affidavits  that  the  witnesses,  I 
consider,  say  in  effect  that  they  would  not  be  deceived.  Their 
evidence  as  to  the  paUic,  like  the  evidence  for  the  Plaintiff  as  to 
the  pnblie  behig  misled,  coDsists  only  of  statement  of  opinion. 
The  Defendants  in  their  answer,  par.  22,  say  that  they  believe  no 
one  has  been  misled.  I  cannot,  upon  this  evidence  for  the  Plain- 
tiffs and  Defendants,  say  that  I  am  satisfied  that  the  use  of  the 
word  '* Prairie**  on  the  Defendants'  boxes,  as  it  has  been  nsed 
thereon,  will  cause  their  goods  to  be  sold  for  those  of  the  Plain- 
tiffs. 

The  PlaintifiEs  have,  however,  brought  forward  in  argument  a 
further  ccmtentkm.  I  do  not  stop  to  inquire  whether  this  is  open 
on.  the  pleadittgs  in  tiiis  suit  They  have  said  that^  in  giving 
orders  for  cigars,  the  orders  are  commonly  given  mentioning  only 
the  name  of  the  brand,  which  in  this  case  is  ^  Prairie/*  and  in 
this  way  the  use  of  the  word  '^  Prairie  **  on  the  boxes  will  lead  to 
the  Defendants*  goods  being  sold  for  the  Plaintiffs'.  In  support  of 
Om,  it  is  said  by  Mr.  Jonas  in  his  affidavit  already  referred  to, 
para  3  and  4,  as  follows:  ''The  words  'Flor;  'Flor  Fina,*  and 
'  Ucr  de  la,*  aie  very  frequently  prefixed  to  the  name  or  brand 
as  stamped  on  the  boxes  in  which  the  cigars  are  sold,  and  the 
trade  and  the  general  public,  when  referring  to  a^y  particular 
brand  of  cigars  to  which  either  of  those  forms  of  words  is  prefixed, 
almost  invariably  use  the  distinctive  word  or  name  of  the  brand, 
and  omit  the  w<»ds  '  Flor,*  *  Flor  Fina,*  or  '  Flordela.*  Such  words 
on  boxes  of  cigars  are  common  to  the  great  mass  of  cigars  sold,  and 
are^  by  usage,  treated  as  superfluous  for  describing  the  particular 
brand  intended.'*  Par.  4 :  '^  I  am  almost  daily  in  the  habit  of  giving 
orders  for  c^ars  to  be  supplied  to  my  said  firm,  or  of  receiving 
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orders  for  cigars  to  be  supplied  by  my  said  firm,  and  I  say  that  in     V.-O.  H. 
almost  every  case  such  orders  are  given  for  the  cigars  by  the        1874 
distmctiye  name  or  brand,  and  without  the  addition  of  ^  .FTor/        oope 

*  Fhr  FvMy  or  ^  Flor  de  la,*  whenever  those  prefixes  are  used  on 
the  boxes  as  part  of  a  brand."  Five  other  witnesses  deposed  in 
similar  terms.  On  the  part  of  the  Defendants,  Bicha/rd  Sherwood, 
in  his  affidavit  above  referred  to,  pars.  2,  3,  and  4,  says :  (Par.  2) 
^'The  words  ^Fhr'  and  'fTor  Fina'  are  used  by  all  the  English 
manufiEU^urers  to  denote  the  different  qualities  of  cigars,  and  are 
not  a  part  of  or  prefixed  to  the  name  or  brand  of  the  cigar,  except  in 
very  occasional  cases."  (Par.  3)  "  I  know  the  *  Flor  de  la  Prairie* 
or* Prairie  Floioer'  cigars  manufactured  and  sold  by  the  Defen- 
dants under  that  title,  and  I  say  that  in  my  opinion  the  words 

*  Flor  de  la '  are  an  integral  and  inseparable  part  of  the  desig- 
uation  *F7ar  de  la  Prairie*  or  *  Prairie  Flower*  and  that  such 
words  have  quite  a  different  meaning  to  the  words  ^IW  and 

Flor  Ftna,  and  are  used  in  an  entirely  different  manner"  (Par.  4) 
'^I  have  never  known  the  words  *Flor  de  la*  to  boused  as  a  prefix 
to  the  name  or  brand  of  any  other  cigars  than  the  *  Flor  de  la 
Prairie  *  or  *  Prairie  Flower  *  cigars  of  the  Defendants."  More 
than  six  other  vriitnesses  depose  to  the  same  effect  As  to  this 
the  Defendants  say  in  an  affidavit  filed  by  them  on  the  3rd  of 
July,  1872,  par.  7,  "  And  we  further  say  that  our  cigars  are  in- 
variably ordered  from  us  by  our  customers,  and  invoiced  by  us  to 
them,  under  the  distinctive  title  *  Flor  de  la  Prairie  *  or  *  Prairie 
Ihwer*  and  never  under  the  title  of  *  Prairie*  alone."  Thus,  if 
this  affidavit  is  credible,  although  the  Defendant  had  been  carry- 
ing <m  business  and  using  the  brand,  the  user  of  which  is  sought  to 
be  restrained  from  March,  1870,  until  the  3rd  of  July,  1872,  they 
never  received  an  order  for  **  Prairie  **  cigars  so  described  without 
the  prefix  **  Flor  de  la,**  and  no  instance  has  been  produced  of  any 
such  order  having  been  given.  As  to  the  credibility  of  this  state- 
ment, it  is  to  be  observed  that  the  Plaintiffs  have  interrogated 
tile  Defendants,  and  had  an  answer  telling  them,  par.  23  of  the 
answer,  aU  the  orders  actually  given ;  and  no  doubt  the  Plainti£& 
have  had,  or  might  have  had,  inspection  of  all  the  Defendants' 
books  and  papers.  I  think  the  Defendants'  statement  miist  be 
taken  to  be  correct,  there  being  no  evidence  given  that  any  one 
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y.*G.  H.  ever  did  give  an  order  for  the  Defendants'  cigars  without  the 
1874  prefix.  Bat  the  Plaintifis'  counsel  hare  concladed  that,  if  such  an 
Q^  order  has  not  be^i  given,  it  ''may"  be  given,  and  that  the 
judgment  given  by  Lord  Cranwarih  in  Seixo  v.  Provezende  (1) 
compels  me  to  give  judgment  in  the  PlaintiA'  favour.  In  that 
case  the  Plaintiff,  the  owner  of  a  vineyard,  sought  to  restrain  the 
Defendant  from  marking  his  casks  with  a  particular  brand ;  it  is 
stated  in  the  report  (2)  a  great  quantity  of  evidence  was  entered 
into  on  both  sides  upon  many  points,  particularly  as  to  whether 
the  Defendant's  quinta  had  ever  been  called  De  Seixo.  It  was 
proved  by  the  Plaintiff,  and  not  denied,  that  the  broker  employed 
by  the  Defendant  had  offered  this  wine  as  **  Crown  Seixo  de  Oima  " 
wine ;  and  one  broker  deposed  that  he  was  surprised  at  being  offered 
this  wine  by  the  broker  of  the  Defendant,  and  thought  it  was  the 
Plaintiff's.  The  Plaintiff's  quinta  would  produce  about  300  pipes 
a  year,  but  those  of  the  Defendant  would  not  produce  more  than 
forty  pipes.  There  was,  therefore,  actual  deception.  But  the 
Plaintiffs  in  the  present  case  principally  rely  upon  the  passages 
of  Lord  CrcMfvorfh's  judgment^  to  which  I  will  now  refer  (3) :  •'If 
the  question  turned  on  the  inquiry  whether  a  person  having  a  cask 
of  the  Plaintiff's  and  a  cask  of  the  Defendant's  placed  before  his  eyes 
could  mistake  the  one  for  the  other,  there  could  be  no  doubt  as  to 
the  result,  for  the  marks  on  the  one  and  on  the  other  are  altogether 
different.  But  that  is  not  the  question,  or  not  the  sole  question,  to 
be  considered.  The  principle  on  which  relief  is  given  in  these  cases 
is  that  one  man  cannot  offer  his  goods  for  sale  representbg  them 
to  be  the  manufocture  of  a  rival  trader.  Supposing  the  rival  to 
have  obtained  celebrity  in  his  manufacturOi  he  is  entitled  to  all 
the  advantages  of  that  celebrity,  whether  resulting  from  the 
greater  demand  for  his  goods  or  from  the  higher  price  which  the 
public  are  willing  to  give  for  them,  rather  than  for  the  goods  of 
other  manufacturers  whose  reputation  is  not  so  high.  Where^ 
,11ierefore,  a  manufacturer  has  been  in  the  habit  of  stamping  the 
goods  which  he  has  manufactured  with  a  particular  mark  or 
brand,  so  that  thereby  persons  purchasiDg  goods  of  that  description 
know  them  to  be  of  his  manufacture,  no  other  manufacturer  has  a 

(1)  Law  Rep.  1  Ck  192.  (2)  Law  Rep.  1  Clu  193. 

(8)  Uw  Rep.  1  Ch.  195, 196. 
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fight  to  adopt  the  same  stamp.    By  doing  so  he  would  be  sub-     V.-O.  H. 
stantially  representing  the  goods  to  be  of  the  manufacture  of  the        1874 
manu£EM^urer  who  had  previously  adopted  the  stamp  or  mark  in       ^^ 
question,  and  so  would  or  might  be  depriving  him  of  the  profit  he      ^' 

might  have  made  by  the  sale  of  the  goods  which,  ex  hypothssi^  the        

purchaser  intended  to  buy." 

''If  a  purchaser,  looking  at  the  article  offered  to  him,  would 
fiatorally  be  led,  from  the  mark  impressed  on  it,  to  suppose  it  to  be 
the  production  of  the  rival  manufacturer,  and  would  purchase  it 
in  that  belief,  the  Court  considers  the  use  of  such  a  mark  to  be 
fraudulent.  But  I  go  further.  I  do  not  consider  the  actual  phy- 
sical resemblance  of  the  two  marks  to  be  the  sole  question  for 
consideration.  If  the  goods  of  a  manufacturer  have,  from  the  mark 
•or  device  he  has  used,  become  known  in  the  market  by  a  particu- 
lar name,  I  think  that  the  adoption  by  a  rival  trader  of  any  mark 
which  will  cause  his  goods  to  bear  the  same  name  in  the  market, 
may  be  as  much  a  violation  of  the  rights  of  that  rival"  (this  mani- 
festly means  of  the  other  trader)  ''  as  the  actual  copy  of  his  device. 
It  is  mainly  on  this  ground  that  I  have  come  to  the  conclusion 
that  the  decision  of  the  Vice-Chancellor  in  the  present  case  was 
correct" 

''  Ever  since  the  year  1848,  the  Plaintiff,^  Baron  Seixo^  had  caused 
his  casks  to  be  stamped  with  his  coronet  and  the  word  'SeioDO,*  and 
the  evidence  shews  that  his  wines  had  thus  acquired  in  the  market 
the  name  of  '  Crown  Sekso  Wine.'  When,  therefore,  the  Defen- 
dant)  in  the  year  1862,  adopted  as  his  device  a  coronet,  with  the 
words  *  SeioBO  de  Cimay  meaning  Upper  Seixo,  below  it,  the  con- 
sequence was  almost  inevitable  that  persons  with  only  the  ordinary 
kDowledge  of  the  usages  of  the  wine  trade  from  Oporto  would 
suppose  that,  in  purchasing  a  cask  of  wine  so  marked,  they  were 
porchasing  what  was  generally  known  in  the  market  as  *  Crown 
Seixo  Wine.'  The  present  case  is  thus  brought  distinctly  within 
the  principle  on  which  all  these  cases  rest  The  Plaintiff  had 
adopted  a  device,  or  trade-mark,  which  had  caused  lus  wines  to 
obtain  celebrity  under  a  name  descriptive  of  that  trade  mark.  The 
Defendant  has  adopted  a  trade  mark  which  could  not  fail  to 
lead  purchasers  to  attribute  to  the  wines  so  marked  the  same  name 
as  that  under  which  the  Plaintiff's  wines  were  known,  and  so  to 
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.  y.-G.  H.     believe  that  in  purchasiDg  tliem  they  would  be  porchasing  the 
1874       wines  of  the  Plaintiff.    Against  the  use  of  such  a  trade  mark  the 
QoPB       Plaintiff  has  a  right  to  have  the  injunction  of  this  Court." 
Evans.  ^ord  Cramoorth  here  says  that  if  the  rival  trader  adopts  a 

-•—  mark  which  will  cause  his  goods  to  bear  the  same  name  in  the 
market,  this  may  be  a  violation.  He  then  proceeds  to  exanune 
the  case  before  him,  and  says  that,  the  mark  being  adopted,  the 
consequence  was  almost  inevitable  that  persons  would  suppose 
that  in  purchasing  a  cask  of  the  Defendant's  wine  they  were  pur- 
chasing that  of  the  Plaintiff;  that  the  Defendant's  mark  could 
not  fail  to  lead  purchasers  to  attribute  to  the  wines  so  marked  the 
same  name  as  that  under  which  the  Plaintiff's  wines  were  known. 
Have  the  Plaintiffs  in  the  present  case  shewn  that  the  Defendants' 
user  of  their  maik  will  cause  their  goods  to  be  taken  for  the 
Plaintiffs'  ?  Will  it  be  the  inevitable  consequence  of  the  use  by 
the  Defendants  of  their  mark  that  purchasers  in  purchasing  the 
Defendants'  cigars  will  believe  that  they  are  purchasing  the 
Plaintiffs'  ?  Is  it  true  that  the  Defendants'  mark  cannot  fail  to 
attribute  to  their  goods  the  same  name  as  is  used  by  the  Plain- 
ti£S9  ?  Upon  the  evidence  in  this  case,  I  answer  all  these  ques- 
tions in  the  negative. 

I  have  not  examined  all  the  numerous  decisions  which  were  re- 
ferred to  in  the  course  of  the  argument.  They  are  so  well  known, 
and  so  constantly  referred  to,  that  to  do  so  is,  I  think,  unnecessary ; 
but  I  desire  to  mention  shortly  a  few  of  them  in  reference  to  what 
is  stated  in  them,  as  to  when  the  C!ourt  should  interfere  in  cases  of 
this  kind. 

In  Kinahan  v.  Bolton  (1)  Lord  Chancellor  Brady  says  (2), 
that  injury  might  be  done  by  inducing  the  belief  that  the  spurious 
article  was  genuine.  In  Setoso  v.  Provezende  (3)  Lord  Oranncorth 
said,  that  the  Defendant  was  not  justified  in  adopting  a  device  or 
brand  the  probable  effect  of  which  would  be  to  lead  the  public  to 
purchase  his  wine  supposing  it  to  be  the  Plaintiff's.  In  EdMeth 
V.  Edehten  (4)  Lord  WesBmry  says  (5),  "  It  is  not  necessary  for 
relief  in  equity  that  proof  should  be  given  of  persons  having 

(1)  16  Ir.  Ch.  Rep.  75.  (3)  Law  Rep.  1  Ch.  198. 

(2)  Ibid.  p.  77,  (4)  1  D.  J.  &  S.  185. 

(5)  1  D.  J.  &  S.  200, 


Btajtb. 
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been  actually  deceived,  and  baring  bought  goods  with  the  Defen-  v.-G.  H. 
dants'  mark,  under  the  belief  that  they  were  the  manufacture  of  i874 
the  FlaintifEs,  provided  the  Court  be  satisfied  that  the  resemblance  ^^ 
is  such  as  would  be  likely  to  cause  the  one  mark  to  be  mistaken 
for  the  other.*'  In  Hirst  y.  Denham  (1)  yice-Chancellor  Baoon 
puts  the  title  to  relief  on  the  ground  that  purchasers  may  be 
misled.  In  Watherspoon  v.  Owrrie  (2)  Lord  Cbelmsfard  says,  "  It 
is  not  necessary  to  shew  that  there  has  been  the  use  of  a  mark  in 
all  respects  corresponding  with  that  which  another  person  has 
acquired  an  exclusive  right  to  use,  if  the  resemUaikoe  is  such  as  not 
only  to  shew  an  intention  to  deceive,  but  also  such  as  to  be  likely 
to  make  unwary  purchasers  suppose  that  they  are  purchasing  the 
article  sold  by  the  party  to  whom  the  right  to  use  the  trade  mark 
belongs.**  In  Leather  Cloth  Company  v.  Amerieati  Leather  Cloth 
Company  (3)  Lord  Kingedown  says,  "  The  general  rule  seems  to 
be,  that  the  mis-statement  of  any  material  fact  calculated  to 
deceive  the  public  will  be  sufficient  for  the  purpose.'* 

From  these  judgments  I  take  it  that  the  law  of  the  Court  is, 
that  it  will  not  grant  the  injunction  unless  it  is  satisfied  that  there 
will  be  deception,  or  that  there  is  a  probability  or  likelihood  of 
deception,  or,  in  Lord  KingsdovnikS  words,  that  what  the  Defendant 
does  is  calculated  to  deceive.  Li  this  case  I  am  not  so  satii^fied. 
The  burden  of  proof  is  on  the  Plaintifis,  there  being  no  proof  of 
actual  deception,  and  no  proof  that  the  Defendants'  objeert  was 
deception.  The  yice-Chancellor  Wood,  in  WocUame  v.  Baidiff, 
says  (4),  ^  I  do  not  believe  that  any  one,  at  least  in  JEngland^  would 
have  been  in  fact  deceived  in  the  absence  of  the  special  trade 
mark.  ...  I  haye  no  evidence  that  any  one  has  been  in  &ct 
deceived,  and  I  do  not  think  myself  justified  in  assuming  that  such 
has  been  the  case."  Nor  do  I,  in  this  case,  feel  myself  so  justified ; 
I  must  dismiss  the  Plaintiff'  bill,  and  of  coarse  with  costs. 

Solicitors  for  the  PlaintifTs :  Messrs.  Lumley  dt  Lumley. 
Solicitors    for    the    Defendants:    Messrs.  Paieraon,  8noWy  dt 
Bumey. 

.  (1)  Law  Rep.  14  Eq.  642.  (3)  11  H.  L.  C.  523,  642. 

(2)  Ibid.  5  H.  L,  508  (4)  1  H.  &  M.  259,  263. 
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April  80. 


v.-c.  H.  PERKY  V.  MERRITT. 

^^*  [1872    P.    58.] 

WUl^Bepugnancy—Gi/t  for  Absolute  Use  qf  Legatee-Subsequent  Bequest  of 

Money  remaitUng  afUr  DeM,  af  Legatee, 

Testator  gave  all  his  real  and  personal  estate  to  tmstees  upon  trust,  after 
paying  his  debtSi  to  pay  the  residue  of  his  personal  estate  to  his  wife  for 
her  own  absoliite  use  and  benefit,  and  the  rents  and  annual  income  of  his  real 
and  leasehold  estates  to  her  during  her  life ;  and  after  making  provision  for 
certain  legatees  and  annuitants,  he  gave  his  freehold  estate,  after  the  death 
of  his  wife,  to  his  grandson,  and  all  the  moii^ey  (if  any)  that  should  be  re- 
maining after  payment  of  his  wife's  just  debts,  he  gave  to  legatees  named 
as  tenants  in  common,  equally.  The  widow  died  shortly  after  the  testator, 
intestate :— • 

ffeld^  that  she  took  an  absolute  interest  in  the' residuary  personal  estate, 
and  that  it  belonged  to  her  next  of  kin. 

Further  cx)nsideration. 

Thomas  Merriit,  who  died  on  the  28th  of  November,  1871,  by 
his  will,  dated  the  26th  of  April,  1870,  gave  to  two  trosteee,  the 
PlaintifiGs  (whom  he  also  appointed  executors),  their  heirs,  &c.,  all 
his  real  and  personal  estate,  upon  trusty  after  paying  his  debts, 
funeral  and  testamentary  expenses,  and  certain  legacies,  to  pay  the 
residue  of  his  personal  estate  to  his  wife  Elizabelh  Merriit,  ^  for 
her  own  absolute  use  and  benefit,"  and  he  directed  his  trustees  to 
pay  the  rents  and  annual  income  of  all  his  real  and  leasehold 
estates  to  his  wife  during  her  life.  The  testator  then  gave  certain 
legacies  of  small  amounts  to  several  legatees,  and  after  the  death 
of  his  wife  gave  to  his  grandson  Charles  Jenkins  the  rents  of  two 
leasehold  houses,  the  said  rents  to  be  for  the  sole  support  and 
maintenance  of  his  daughter,  Elizabeth  Merriit,  the  first-named 
Defendant  (a  person  of  unsound  mind,  but  not  so  found  by  in- 
quisition), during  her  life,  and  after  her  death  the  said  houses  were 
to  be  sold  by  the  trustees,  and  the  proceeds  diyided  between 
the  testator's  daughter  Arm  GhriffUhs  and  three  other  persons 
named.  The  testator  gave  some  small  annuities  to  other  bene- 
ficiaries, and  then  gave  unto  his  grandson  above-named,  after 
the  death  of  his  wife,  all  his  freehold  house  and  lands  situate  at 
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Bitton^  in  fee,  "  and  all  the  money  (if  any)  that  shall  be  remaining     V.-C.  H. 
after  payment  of  the  jast  debts  and  funeral  expenses  of  my  dear        1874 
wife  EUzaheth  Merritt,  shall  be  equally  divided  between  my  said      ^^y 
daoghter  Ann  Oriffitha  and  her  three  children/'  and  three  other         ^* 

persons  named, ''  share  and  share  alike  as  tenants  in  common/'        

The  widow  of  the  testator  died  on  the  17th  of  December,  1871, 
intestate,  and  the  first-named  Defendant  was  her  sole  next  of  kin« 
Asm  GriffithB,  the  only  other  next  of  kin  of  the  testator,  was  a 
^ughter  by  a  former  wife.  The  testator  left  property  of  con- 
siderable value,  and  the  trustees  filed  this  bill  for  its  administra- 
tion by  the  Court  The  material  question  now  was,  whether  the 
testator's  widow  was  entitled  to  the  residuary  personal  estate 
absolutely  or  not  ? 

Mr.  C.  T.  Simpson,  for  the  PlaintifiEs,  stated  the  facts  of  the  case. 

Ur.  jB.  B,  BogerSy  for  the  first-named  Defendant,  contended 
that  the  widow  took  an  absolute  interest,  and  that  the  gift  at  the 
end  of  the  will  was  nugatory.  In  Watkins  v.  Williams  (1)  it  was 
decided  that  where  a  money  fund  is  given  to  a  person  absolutely, 
a  condition  cannot  be  annexed  to  the  gift  that  so  much  as  he  shall 
not  dispose  of  shall  go  over  to  another  person,  but  it  belongs  to 
the  first  donee  absolutely. 

[He  also  referred  to  Bandjidd  v.  Bandfidd  (2).] 

Mr.  T.  L.  Wilkinson^  for  the  Defendants  Charles  Jenkins  and 
others^  submitted  that  they  were  entitled  to  the  residuary  per- 
sonalty. 

Sib  Chables  Hall,  Y.O.  :-* 

I  think  that  the  principle  of  the  case  of  Watkins  v.  WiUiams  is 
applicable  to  a  case  of  this  description.  The  whole  of  the  residue 
of  the  personal  estate  was  given  to  the  wife  for  her  own  absolute 
use  and  benefit.  She  was,  I  think,  at  liberty  to  apply,  dispose  o^ 
and  to  spend  the  capital  for  her  own  use  and  benefit  as  she  might 
think  proper.  The  wife  having  that  power  to  spend  the  capital, 
what  does  the  other  gift  at  the  end  of  the  will  amount  to  ?    That 

(1)  3  Mac.  &  G.  622.  (2)  2  De  G.  &  J.  67. 
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y.-O.  H.     gift  is   in   substance  one  of   the  money  remaining    after  the 

1874        payment  of  the  just  debts  of  his  wife,  i,e.,  the  money  remaining 

Fjebbt      ^^^  vrhsit  the  wife  had  thought  proper  to  spend ;   and  the  pay- 

„  ^*         ment  of  her  jubt  debts.     A  gift  of  this  kind  is  of  so  indefinite  a 

character,  and  is  so  repugnant  to  the  power  of  disposition  given  to 

the  wife,  that  I  cannot  give  effect  to  it.  In  Henderson  y.  Cross  (1) 
there  was  a  bequest  of  residue  to  the  testatrix's  father  "  to  spend 
both  principal  and  interest,  or  any  part  of  it,  during  his  lifetime ;" 
should  he  ''  not  spend  the  property,''  then  in  trust  for  the  testatrix's 
sisters ;  and  it  was  held  that  the  gift  to  the  father  was  absolute,  and 
that  the  gift  oyer  was  inconsistent  with  it,  and  inoperative.  The 
Master  of  the  Bolls  decided  the  case  upon  that  ground,  and  in 
that  case  Boss  v.  Boss  (2),  in  which  a  limitation  over  was  held  to 
be  void,  was  referred  to.  X  am  of  opinion  that  the  widow  was  abso- 
lutely entitled.  There  must  be  a  declaration  to  that  effect,  and 
the  personal  estate  in  Court  must  be  carried  over  to  the  separate 
account  of  her  legal  personal  representative. 

Solicitors :  Messrs.  CowdeUy  Orundy,  &  Broume,  agents  for  Mr. 
H.  H.  Fidd,  Swansea  ;  Mr.  L.  W.  Gregory^  agent  for  Mr.  Jonathan 
Perrin^  Bristol. 


y..a  H.     HILL  v.  SOUTH  STAFFOEDSHIEE  RAILWAY  COMPANY. 

^  [1857     H.     165.] 

March 
ISy  19,  20,  21.  BaUvxty  Company  and  Catitractor — Disputed  Accounts — Demcmd  of  Payment^ 

Interests  &  4  Wm.  4,  c.  42, «.  28— C(Mfe. 

The  contract  between  a  railway  company  and  a  contractor  proyided  that 
payments  should  be  made  monthly,  as  the  works  proceeded,  on  the  certifi- 
cates of  the  com[)any's  engineer.  There  was  no  stipulation  in  the  oontiact 
in  reference  to  the  payment  of  interest  to  the  contractor  on  any  sums  dne, 
but  not  paid  to  him.  The  contractor  made  a  demand  in  writing  for  a  sum  as 
the  balance  due  to  him,  and  claimed  interest  thereon.  His  aooounts  were 
disputed^  but  on  a  bQl  filed  by  him  against  the  company,  the  result  shewed 
that  he  was  entitled  to  a  balance  less  than  one-half  of  the  sum  which  he  had 
claimed  to  be  due  from  the  company  :«— 

Hdd^  that  the  contractor  was  not  entitled  to  interest  either  under  the  om- 


(1)  29  Beav.  21G.  (2)  1  Jac.  &  W.  154. 
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tracts  there  being  no  express  stipalation  on  the  part  of  the  company  to  pay  y.-O.  H. 

acy,  or  under  the  statute  3  &  4  WilL  4,  c.  42,  a.  28,  the  demand  in  writing  n^s 

for  payment  not  being  of  a  sum  certain  payable  at  a  certain  time.  w^y^ 

MUdmay  v.  Methuen  (1)  and  Mcintosh  v.  Oreat  Western  BaUway  Con^  '&a^ 

pony  (2)  observed  upon.  SoitJstaf- 

fw\  iOBOSRIBB 

IHE  Plaintiff  Thomas  Hill  and  two  others,  on  the  6th  of  August,  ^^''J^  Co. 
1847,  entered  into  a  contract  with  the  South  Staff ordahire  Bailtoay 
Company  to  construct  their  line  of  railway  in  accordance  with  the 
specification  annexed  thereto,  and  to  complete  the  works  on  or 
before  the  Ist  of  September,  1848.    There  were  supplemental 
contracts  subsequently  to  construct  additional  works.    The  time 
for  completion  of  the  railway  was,  in  {{ovember,  1848,  extended  to 
the  1st  of  July,  1849,  and  a  bonus  of  £4000  was  then  promised  for 
extra  dispatch.     In  April,  1849,  the  time  was  again  extended  to 
November,  1849,  and  another  bonus  of  £2000  was  promised  for 
extra  dispatch.    The  railway  was  completed,  handed  over  to  the 
company,  and  opened  on  the  1  st  of  May,  1850.     One  clause  of  the 
original  contract  provided,  that  it  should  not  be  lawful  for  the 
contractors  to  make  any  alterations,  additions,  or  omissions  what- 
soever without  the  express  direction  and  consent  in  writing  of  the 
principal  engineer  of  the  company  for  the  time  being,  counter- 
signed by  the  chairman  of  the  directors  for  the  time  being,  for 
that  purpose  first  had  and  obtained  on  each  occasion:  and  in 
respect  of  any  alterations,  additions,  or  omissions  made  without 
such  express  direction  or  consent  as  aforesaid,  countersigned  as 
aforesaid  (whether  adopted  or  objected  to  at  the  time,  or  afterwards, 
or  not),  the  contractors  should  not  be  entitled  to,  or  to  demand  or 
i^cover  from  the  company,  or  their  successors,  any  allowance  or 
payments  whatsoever.    By  another  clause  of  the  contract  it  was 
Agreed  that  the  contractors  should  be  paid  for  the  whole  of  the 
nforks  therein  contracted  to  be  done  the  sum  of  £92,511  12«.  6^., 
subject  to  stipulations  for  the  diminution  thereof  in  case  of  certain 
alterations  of,  or  omissions  from,  the  works,  and,  also,  such  further 
or  otber  sum  as  the  principal  engineer  might  certify  in  writing 
under  his  hand  to  be  due  from  the  company  to  the  contractors  for 
alterations  or  extra  work ;  and  the  same  was  to  be  paid  as  the 
works  proceeded  by  instalments  every  month  of  such  amount  (less 

(1)  3  Drew.  9L  (2)  4  Gifif.  683. 
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y.-C.  H.     10  per  cent*)  as  the  principal  engineer  of  the  company  might  at 

1874       the  end  of  any  month  (upon  being  furnished  by  the  contractors 

^^       with  an  account  of  such  works)  certify.    In  the  specification  it  was 

South  Staf-  ^^^^  ^^*  *^®  contractor  was  to  maintain  all  the  permanent  works 

F0BD6HIBB    constructod  under  the  contract,  and  leave  the  same  in  complete 

'  repair  twelve  calendar  months  after  the  completion  of  the  whole 

of  the  works  as  thereby  required  by  the  contract,  and  the  contract 
would  not  be  completed  until  the  termination  of  such  liability  to 
uphold ;  but  such  liability  was  to  be  limited  as  to  any  portions  to 
twelve  months  after  any  such  portions  should  have  been  opened  for 
public  traffic,  if  opened  before  the  whole  of  the  works  had  been 
entirely  completed.  A  part  of  the  line  was  completed  on  the  Srd 
of  August,  1849,  another  part  in  March,  1850,  and  the  whole  of  it 
was  completed  and  opened  for  traffic  on  the  Ist  of  May,  1850; 
therefore,  the  year  of  maintenance  expired  on  the  1st  of  May, 
1851.  The  10  per  cent,  was  to  be  retained  until  the  completion  of 
the  works. 

The  aggregate  amount  actually  paid  was  £136,094,  but  the  total 
sum  claimed  by  the  contractors  in  their  final  bill  was  in  excess  of 
that  amount.  They  also  claimed  the  before  mentioned  two  sums 
of  £4000  and  £2000.  There  was  also  a  claim  for  extra  works 
mentioned  in  the  accounts  of  daywork.  The  last  certificate  of 
the  engineer  was  dated  in  March,  1852.  The  whole  railway  was 
in  February,  1851,  leased  to  Mr.  Maclean,  the  principal  engineer 
of  the  company.  The  contractors  sent  to  the  company  their  final 
account,  and  asked  for  payment  of  what  they  alleged  remained 
due,  viz.,  £13,000  odd.  That  account  was  investigated  by  the 
engineer.  A  controversy  arose  as  to  the  allowance  by  the  engineer 
of  the  bonuses,  and  of  certain  other  sum&  The  contractors 
declined  to  refer  the  whole  matters  in  dispute  to  Mr.  MadeatCi 
arbitration,  on  the  ground  that  he  was  lessee  of  the  railway.  On 
the  25th  of  April,  1856,  the  contractors'  solicitor  Avrote  to  the 
company,  enclosing  a  summary  of  their  account  against  the  com- 
pany, by  which,  he  said,  the  company  would  see  that  the  contractors 
claimed  a  balance  of  £13,000  odd,  ''and  interest  thereon  from  the 
respective  times  when  the  money  ought  to  have  been  certified  and 
paid  to  the  time  of  payment"  As  it  was  found  that  the  contrac- 
tors and  the  company  could  not  settle  their  differences,  this  suit 
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was  ingiituted  by  Thomas  Hill,  the  surviviDg  contractor,  on  the     Y.-O.  H. 
10th  of  Aognst,  1857,  against  the  Defendants,  the  8ouff^  Staf-       1874 
farddUre  BaHway  Company,  and  B.  C,  Chawner,  the  chairman,       ]^^ 
J.  B.  Maclean,  the  engineer,  and,  by  amendment,  T.  J.  Buekton,  g^  ^-^ 
the  secretary,  and  it  songht  a  declaration  that  the  Plaintiff  was    roBDennus 

entitled  to  two  sums  or  bonuses  of  £4000  and  £2000,  which,  it  was        

alleged,  were  promised  him  in  consideration  of  extra  dispatch, 
with  a  view  to  getting  the  works  done  by  a  certain  time.  The 
Fkintiff  also  claimed  a  sam  of  £13,000  odd,  in  addition  to  the 
gams  which  had  been  paid  by  the  company ;  and  it  also  sought  to 
hare  an  account  taken  of  what  was  due  to  the  Plaintiff  in  respect 
of  the  contracts  entered  into  by  him,  and  prayed  that  the  Defen- 
dants might  be  charged  with  interest  on  the  sums  unpaid,  which 
the  Plaintiff  was  from  time  to  time  entitled  to  receive  under  the 
certificates ;  and  also  on  the  balance  which  might  be  found  due 
from  the  Defendants  in  taking  the  accounts ;  and  that  in  taking 
the  accounts  certain  allowances  might  be  directed  to  be  made  for 
losses  sustained  by  the  Plaintiff  by  reason  of  non-delivery  of  pos- 
g^on  of  land  to  him  as  contractor  within  the  time  limited  by  the 
contract. 

The  cause  came  on  to  be  heard  before  Yice-Chancellor  Stuart  in 
1864  (the  bill  having  previously  been  amended  and  re-amended), 
and  by  the  decree  made  by  him,  dated  the  8th  of  March,  1864,  it 
was  declared  that  the  Plaintiff  was  entitled  to  be  allowed  the  sums 
of  £4000  and  £2000  claimed  by  him  in  respect  of  bonuses  agreed 
to  be  paid  by  the  Defendants  to  him  for  extra  dispatch,  increased 
expenses,  and  extraordinary  means  used  and  employed  in  expedit- 
ing and  completing  the  works  of  certain  parts  of  the  railway ;  that 
the  Plaintiff  was  also  entitled  4o  be  allowed  the  sum  of  £1800  in 
req)ect  of  losses  and  damages  sustained  by  the  delay  in  getting 
possession  of  certain  land ;  and  that  the  Plaintiff  was  also  entitled 
to  be  allowed  the  sum  of  £1249  148.  claimed  by  him  as  a  remune- 
ration for  expenses  incurred  by  him  in  reconstructing  works  which 
had  given  way  in  consequence  of  a  subsidence  of  the  ground,  occa- 
sioned by  mining  operations ;  and  it  was  ordered  that  the  Defen* 
dants  should,  on  or  before  the  80th  of  April,  1864,  pay  to  the 
Plamtiff  the  said  sums,  together  £9040  140.,  with  interest  at  the 
rate  of  £5  per  cent.  &om  the  26th  of  April,  1856,  being  the  date 
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Y.-C.  II.  of  the  letter  of  the  Plaintiff's  solicitor^  claiming  interest  to  the  day 

1874  of  payment.     It  was  at  the  same  time  ordered  that  an  acoonnt 

Hill  should  be  taken  of  what,  if  anything,  remained  due  to  the  Plaintiff 

SomT  8tap-  ^^  respect  of  the  balance  of  day  work  claimed  by  him  in  his  final 

PORDBHiRB  account ;  that  the  Defendants  should,  within  one  calendar  month 

BaUiIvat  Co. 

after  the  chief  clerk's  certificate/pay  to  the  Plaintiff  what  should 

be  certified  to  be  due  to  him  on  taking  the  said  account,  together 
with  interest  thereon  at  £5  per  cent,  from  the  26th  of  April,  1856, 
to  the  day  of  payment ;  that  the  costs  of  the  inquiry  should  be 
reserved  to  be  dealt  with  as  the  Judge  in  Chambers  should  direct, 
and  that  the  Defendants,  the  railway  company,  should  pay  to  the 
Plaintiff  his  costs  of  the  cause,  up  to  and  including  the  decree. 
The  bill  as  against  the  other  three  Defendants  was  dismissed, 
without  costs. 

The  Defendants  appealed  against  that  decree. 

By  an  order  of  the  Lords  Justices,  dated  the  2Ist  of  January, 
1865,  the  decree  of  the  8th  of  March,  1864,  was  discharged  with- 
out prejudice  to  any  questions  in  the  cause  ;  and  it  was  declared 
that  the  Plaintiff  was  entitled  to  be  allowed  in  the  account  therein- 
after directed  the  said  sums  of  £4000  and  £2000.  But  it  was  also 
declared  that  the  Plaintiff  was  not  entitled  to  be  allowed  the  sum 
of  £1800,  or  any  part  thereof,  and  was  not  entitled  to  any  allow- 
ances in  respect  of  any  loss  or  damage  sustained  by  delays  in 
getting  possession  of  lands ;  and  it  was  ordered  that  an  account 
should  be  taken  of  what  (if  anything)  remained  due  to  the  Plain- 
tiff in  respect  of  the  several  works  and  matters  included  in  the 
final  account  and  in  the  accounts  of  daywork  delivered  by  the 
Plaintiff  to  the  Defendants — ^the  company ;  and  in  taking  such 
account,  any  items  in  the  accounts  delivered  which  might  be  found 
to  have  been  settled  were  not  to  be  disturbed ;  that  for  the  pur- 
poses of  such  account  all  such  inquiries  should  be  made  as  might 
be  necessary  for  the  purpose  of  ascertaining  what  (if  anything) 
the  Plaintiff  and  his  co-contractors,  or  the  survivor  of  them,  had 
become  entitled  to,  or  the  Plaintiff  was  then  entitled  to,  in  respect 
of  accidents  or  damages  arising  from  mining  operations,  and  what 
(if  anything)  the  Plaintiff  should  be  found  to  be  entitled  to  in 
respect  thereof  was  to  be  allowed  him  in  taking  the  said  account ; 
that  the  Plaintiff's  bill  should  stand  dismissed  as  against  the 
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Defendant  T.  J.  Biuktony  with  costs;  that  the  amount  of  sach     y.-C. H. 
costs  should  be  paid  by  the  Plaintiff  to  the  said  Defendant,  bat        1874 
such  payment  was  to  be  without  prejudice  to  any  question  as  to       hill 
the  Plaintiff  being  ultimately  entitled  to  recover  such  costs  against  sq^th  Staf- 
the  company ;  that  the  bill  should  stand  dismissed,  without  costs,    vordbhibx 

as  against  the  other  two  Defendants  above  named ;  and  all  ques-        

tioDS  of  interest  were  reserved,  and  also  all  other  costs  and  further 
consideration,  to  the  Judge  to  whose  Court  the  cause  was  attached. 
The  Plaintiff,  Thomas  EiU,  died  in  February,  1867,  durmg  the 
prosecution  of  the  accounts,  having  by  his  will  appointed  his 
wife  and  two  other  persons  executors  thereof;  and  they,  on  their 
petition  in  November,  1867,  were  allowed  to  revive  the  suit. 

The  Defendants  appealed  to  the  House  of  Lords  against  the 
decree  of  the  Lords  Justices ;  and  subsequently  the  Plaintiffs  also 
appealed  in  respect  of  the  disallowance  of  the  sum  of  £1800. 
The  House  of  Lords,  on  the  29th  of  July,  1872,  ordered  that  the 
decree  of  the  Lords  Justices  should  be  varied  by  directing  an 
acconnt  to  be  taken  of  what  (if  anything)  was  due  to  the  Plaintiff 
on  the  footing  of  the  several  contracts  in  the  pleadings  mentioned 
in  lieu  of  the  account  which  was  directed  by  the  said  decree ;  and 
that,  subject  to  such  variation,  the  said  decree  in  other  respects 
should  be  affirmed ;  that  the  Appellants  should  pay  to  the  Bespon-* 
dents  the  costs  incurred  in  respect  of  the  appeal ;  that  the  cross 
appeal  should  be  dismissed ;  that  the  Appellants  in  the  cross  appeal 
should  pay  to  the  Bespondents  therein  their  costs  in  respect  of 
such  cross  appeal ;  and  that  the  cause  should  be  remitted  back  to 
the  Court  of  Chancery. 

In  pursuance  of  the  directions  given  by  yice-Chancellor  Wiekena, 
the  Chief  Clerk,  in  July,  1873,  certified,  first,  that  there  was  due 
to  the  Plaintiffs  on  the  footing  of  the  several  contracts  in  the 
pleadings  mentioned,  including  the  two  sums  of  £4000  and  £2000, 
and  indoding  also  any  sums  allowed  pursuant  to  the  order  of  the 
21st  of  January,  1865,  in  respect  of  accidents  or  damages  arising 
from  mining  operations,  the  sum  of  £5626  16s.  9d.  The  parti- 
enlars  of  this  sum  were  set  forth  in  the  first  schedule  to  the  certi- 
ficate. The  Chief  Clerk  stated  that^  for  the  purpose  of  taking  the 
account  the  final  bill  and  accounts  for  daywork  mentioned  in  the 
order  of  January,  1865,  were  produced;  and  that  he  had  taken 
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y.^.  H.     the  account  by  reference  to  admitted  copies  thereof;  and  that  such 

1874        items  as  had  been  allowed  and  remained  due  to  the  Plainti&  in 

^^       respect  of  the  several  contracts  referred  to  were  mentioned  in 

^'         such  first  schedule ;  and  such  of  the  items  claimed  by  the  Plain- 

TOBDBHiRB    tiffit  to  1)0  duo  iu  rospoct  of  the  said  contracts  as  did  not  appear  in 

the  first  schedule  had  been  disallowed.    The  eyidence  produced 

before  the  Chief  Clerk  in  taking  the  accounts  was  mentioned  in 
the  second  schedule  to  the  certificate.  Of  the  above-mentioned 
sum  of  £5626  Ids.  9d.,  the  sum  of  £1272  10a.  6R  was  for  ''allow- 
ances on  account  of  extra  works  mentioned  in  the  accounts  of 
daywork  hereinbefore  referred  to." 

The  Defendants,  in  August,  1873,  took  out  a  summons  to  vary 
the  certificate  by  disallowing  certain  items.  The  summons  was 
refused  on  the  ground  that  the  points  raised  had  been  concluded 
by  the  previous  judgments. 

On  the  further  consideration,  the  material  questions  were :  first, 
whether  the  Plaintiffs  were  entitled  to  any  interest ;  and,  secondly, 
who  should  pay  the  costs  of  the  litigation  ? 

Mr.  Dickinson^  Q.C.,  and  Mr.  T.  A.  BdberiSy  for  the  Plaintiffl  :— 

First  as  to  the  question  of  interest.  This  litigation  arose  in 
consequence  of  the  company  refusing  to  pay  to  the  contractors  the 
balance  which  they  claimed  in  the  final  account.  The  railway  was 
opened  on  the  1st  of  May,  1850.  By  the  contract  the  contractors 
were  to  be  paid  monthly,  less  10  per  cent.,  which  the  company 
were  to  retain,  as  the  contractors  were  to  maintain  the  works  for 
twelve  months  after  the  completion  of  them.  At  the  end  of  that 
time  there  should  have  been  a  final  payment.  The  company  did 
not  perform  that  duty.  Disputes  had  arisen  in  reference  to  the 
accounts.  Those  accounts  were  investigated  during  the  years 
1851-2-3,  but  it  was  not  till  August^  1857,  that  this  suit  was 
instituted  for  the  purpose  of  compelling  payment  of  what  was 
claimed.  When  the  cause  was  heard  by  yioe-Chancellor  ShuiH,  in 
1864,  he  considered  that  as  to  the  sums  of  £4000  and  £2000,  they 
were  by  the  agreement  to  be  paid  immediately,  without  regard  to 
any  account,  and  he  ordered  the  company  to  pay  interest  upon 
them.  It  appeared,  however,  that  there  had  been  payments  of 
portions  of  those  two  sums  from  time  to  time,  and  therefore  the 
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Lords  Jnstices  oonsidered  that  those  sums  were  not  to  be  paid  at     y.-0.  H. 
a  time  certain,  but  that  they  should  enter  into  the  general  account.       1874 
Their  Lordships  would  not  order  interest  to  be  paid  at  once,       hill 
because  those   sums   had  practically  been  brought   into  such  ^^'^j^ 
account    They  were,  it  was  said,  not  sums  certain  to  be  paid  at  a    »ordshxm 

•  *  1  111  1  rrii      .      T         -I      BAILWATCJo. 

certam  time,  but  after  the  account  had  been  taken.    Their  Lord-       ^^ 
ships  said,  however,  it  might  be  that  the  company  would  be  bound 
to  pay  interest  on  the  sum  due  from  the  company  when  it  should 
be  found  due. 

Now  it  is  submitted  that  the  '^  certain  sum "  is  a  sum  to  be 
ascertained  on  taking  the  account.  By  the  term  "certain,"  a  par- 
ticular sum  of  £9000  or  £10,000  is  not  meant ;  but  the  certain 
sum  is  the  sum  due  on  the  contract,  and  according  to  the  interpre- 
tation of  the  contract,  the  sum  certain  that  was  to  be  paid  to  the 
Plaintiffs  was  the  amount  which  is  now  found  due,  after  deducting 
those  sums  which  had  been  paid  to  them — the  balance  of  that  sum 
is  the  sum  which  has  been  made  certain  by  taking  the  account, 
and  which  was  payable  to  the  Plaintiffs  immediately  upon  the 
completion  of  their  contract  and  the  handing  over  of  the  works  to 
the  Defendants  on  the  1st  of  May,  1850,  or  at  any  rate  so  far  as 
the  10  per  cent,  is  concerned,  from  the  Ist  of  May,  1851.  If  there 
had  been  nothing  else,  that  would  be  sufScient  to  entitle  the 
Plamtiffs  to  interest  as  from  those  times ;  but  it  does  not  stop 
there:  for  in  the  case  of  a  mortgage  or  other  deed  in  which  there 
is  a  covenant  for  payment  of  a  sum  certain,  which  of  course  means 
a  certain  amount,  which  can  be  made  certain,  though  there  is 
BO  provision  for  payment  of  interest,  the  covenant  for  the  pay- 
ment of  a  certain  sum  will  carry  interest :  Ashwell  v.  Sta/WfUon  (1). 
Now  on  the  construction  of  this  contract,  as  payment  was  to  be 
made  from  month  to  month,  although  not  quite  complete,  because 
10  per  cent,  was  to  be  kept  back,  the  time  certain  was  the  time  of 
the  completion  of  the  works.  If  the  sum  certain  was  dependent 
on  the  execution  of  the  works,  the  amount  has  been  derived  from 
and  made  certain  by  the  taking  of  the  account,  and  therefore  upon 
the  account  being  taken,  and  the  sum  ascertained  with  certainty, 
as  it  has  been,  that  is  the  sum  which  the  Defendants  contracted  to 
pay,  and  the  sum  which  was  contracted  to  be  paid  at  the  certain 

(1)  80  Beav.  62. 


162  EQUITT  OASES.  [L.  B. 

y.-0.  H.  time  mentioned ;  but  if  that  be  not  bo,  then  it  is  submitted  that 
1874  the  written  demand  of  the  25th  of  April,  1856,  for  payment  of 
^^       interest,  is  sufScient. 

SoDTH  Sta»-      [The  Vioe-Chancellor  : — Is  there  not  some  difficulty  in  all 
Bailwat  Co.  that  when  the  Plaintiffs  were  claiming  that  to  which  they  were  not 
entitled  ?] 

They  do  not  claim  interest  on  what  they  are  not  entitled  to,  but  on 
what  they  are  entitled  to ;  and  what  that  is  depends  on  taking  the 
accounts  properly.  There  is  no  reason  why  that  which  they  are 
entitled  to  should  not  carry  interest,  because  there  is  something 
else  in  the  accounts  which  they  are  not  entitled  to.  The  amount 
to  which  they  are  entitled  has  been  ascertained  on  taking  the 
accounts,  and  that  having  been  done,  the  Plaintiffs  are  entitled  to 
interest  as  from  the  time  when  the  sum  should  have  been  paid.  If 
the  company  had  tendered  or  offered  to  pay  the  sum  now  found 
due  to  the  Plaintiffs,  and  they  had  not  taken  it,  that  would  have 
stopped  the  payment  of  interest  if  it  had  afterwards  turned  out 
that  the  Plaintiffs  were  in  the  wrong.  But  the  Defendants  made 
no  offer,  and  this  suit  became  necessary,  and  as  the  result  of  it 
shews  that  the  Plaintiffs  have  been  kept  out  of  their  money  since 
1850,  or  at  any  rate  since  1851,  as  to  the  10  per  cent.,  and  the 
company  having  failed  in  their  contention,  it  is  submitted  that  the 
Plaintiffs  are  entitled  to  interest  from  that  time,  or  at  all  events 
from  the  date  of  the  receipt  by  the  officer  of  the  company  of  the 
letter  of  the  25th  of  April,  1856 :  Alison's  Case  (1). 

It  was  also  contended  that,  as  the  Plaintiffs  had  virtually 
succeeded  in  their  litigation,  they  were  entitled  to  all  their  costs  of 
the  suit,  including  any  that  the  Plaintiffs  might  have  to  pay 
Mr.  BuckUm ;  and  they  referred  to  Jeffryes  v.  Affra  and  Master^ 
man's  Bank  (2). 

Mr.  Lindleyy  Q.C.,  Mr.  Speed,  and  Mr.  Millar^  for  the  Defen- 
dants : — 

As  to  interest :  On  what  principle  are  the  Plaintiffs  to  have  it  ? 
Under  the  contract,  or  in  some  other  way  ?  But  the  contract  says 
nothing  at  all  about  it.    There  is  no  covenant,  nor  is  there  any 

(1)  Law  E«p.  16  Eq.  394 ;  Ibid.  9  Ch.  1.  (2)  Law  Rep.  2  Eq.  674. 
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recital  in  the  contract  to  pay  any.    There  is  a  stipulation  that  the     v.-0.  H. 
company  were  not  to  pay  interest  on  the  10  per  cent,  which  they       1S74 
were  at  liberty  to  reserve,  but  whether  any  was  reserved  is  not       jj^ 
known.    It  may  be  inferred  from  the  certificates  of  theensnneer  „      ^' 
that  the  company  did  not  reserve  it.    There  is  nothing  in  the  con-    roBDSHiBE 

tract  in  the  shape  of  a  covenant  which  wonld  entitle  the  contractor        

to  maintain  an  action  against  the  company  for  interest.  In 
Ashwdl  V.  Staunion  (1),  there  was  a  covenant  to  pay  a  certain  sum 
of  money  on  a  certain  day,  and  there  the  Master  of  the  Bolls  gave 
interest  because  of  the  recital  in  the  deed.  The  judgment,  in 
fact)  proceeded  upon  it.  But  in  the  case  of  Thompson  v.  JDr&w  (2), 
the  Master  of  the  Bolls,  the  covenant  there  being  in  a  mortgage 
deed  to  pay  on  a  certain  day,  said,  **  1  think  the  deed  does  not 
carry  interest.^  Apart  from  these  authorities,  it  is  perfectly  plain 
Uiat  where  there  is  no  contract  or  express  covenant  to  pay  interest, 
it  can  be  got  only  on  one  of  two  principles :  by  mercantile  usage, 
apart  from  any  statute ;  and  under  the  statute  3  &  4  Will.  4,  c.  42. 
Apart  from  that  statute  there  is  no  obligation  to  pay  interest, 
because  a  sum  of  money  may  be  made  payable  by  deed  or  other- 
wise on  a  particular  day.  To  enable  any  person  to  obtain  interest 
under  the  statute,  there  must  be  a  debt  or  sum  certain ;  it  must  be 
payable  at  a  certain  time  by  virtue  of  a  written  agreement,  or 
there  must  be  a  written  demand  for  payment  of  the  interest,  and 
in  that  case  it  will  run  from  the  time  of  the  demand.  The  statute 
applies  only  to  debts  or  sums  certain — it  has  nothing  whatever  to 
do  with  demands  for  unliquidated  damages.  Is  the  sum  now  found 
to  be  due  from  the  Defendants  a  debt  or  sum  certain  ?  That  will 
depend  upon  the  meaning  of  the  expression  *^  certain."  There  was 
no  certainty  what  would  become  payable  to  the  contractor,  even 
in  respect  of  the  £92,000,  for  that  was  subject  to  variation.  And 
unquestionably  the  other  sums  which  became  payable  under  the 
contracts  were  not  sums  certain.  What  is  meant  by  a  '^  sum  cer- 
tam?*  Everything  is  certain  when  it  is  ascertained,  but  to  put  on 
the  expression  ''sum  certain"  in  the  statute  the  wide  interpreta- 
tion contended  for  on  the  part  of  the  Plaintiffs  would  be  improper. 
It  is  said  that  anything  is  certain  which  may  be  rendered  so,  by 
the  contract  or  anything  else— that  is  clearly  too  wide  a  construo- 
(1)  30  Bear.  52.  (2)  20  Beav.  49. 
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y.-a  H.  tioiL  The  qnestion,  what  is  a  ^  sum  certain/'  arose  under  the'  Stamp 
1874  Ad,  55  Geo.  3,  c.  184.  In  Annandale  v.  Pattison  (1),  there  was  a 
^^  bond  by  which  a  principal  and  a  surety  bound  themselves  to  pay 
*•  to  the  creditors  of  a  debtor  14b.  in  the  pound  on  the  amoont 
10BD6HXBB  of  thoir  debts^  and  by  the  same  bond  the  principal  bound  himself 
Zfl  to  indemnify  the  surety  against  all  loss.  The  bond  of  indemnity 
was  for  that  which  some  one  might  hare  to  pay,  and  that  which 
might  have  to  be  paid  was  ascertained  by  a  simple  calculation. 
If  it  had  been  a  bond  for  a  sum  certain,  it  would  have  required 
a  laiger  stamp  than  that  affixed ;  but  it  was  held  that  the  bond 
was  not  for  any  certain  sum  of  money,  so  as  to  require  an  ad 
valorem  stamp.  There  was,  however,  nothing  uncertain  in  that 
particular  case.  All  that  had  to  be  done  was  to  find  out  how 
148.  in  the  'pound  were  to  be  covered  by  the  bond — a  mere  matter 
of  calculation — and  therefore  there  was  a  bond  for  a  sum  certain ; 
yet  the  Court  held  that  it  was  not  a  sum  certain  within  the 
meaning  of  the  Act.  Now,  can  it  be  said  that  because  the  Chief 
Clerk  has  found  that  a  sum — ^now,  of  course,  a  **  certain  sum  " — 
is  payable  by  the  Defendants,  that  it  is  a  debt  or  sum  certain 
within  the  meaning  of  the  statute  ?  When  was  it  certain  ?  Was 
it  so  before  it  was  ascertained?  How  can  it  be  said  that  the 
money  which  is  ultimately  found  due  in  respect  of  all  sorts  of  work 
^  constitutes  a  debt  or  sum  certain  within  such  meaning  ?  It  can 
only  be  upon  the  theory  that  everything  is  certain  when  it  is 
made  so — a  proposition  not  disputed — but  it  is  plain  that  interest 
is  to  be  payable  in  respect  of  a  certain  instrument,  therefore  it 
must  be  a  definite  stated  sum,  mentioned  in  the  agreement  itself. 
It  cannot  be  found  in  the  contract  itself  what  particular  sum  can 
possibly  be  payable  under  it.  To  do  that^  the  functions  of  the 
engineer  must  be  performed ;  for  it  was  deputed  to  him  to  find 
out  in  respect  of  what  works  the  calculations  were  to  be  made. 
In  the  case  of  In  re  State  Fire  Ineuranee  Company  (2),  an  attempt 
was  made  to  obtain  interest  on  unpaid  instalments  of  consideration 
money  from  the  times  when  they  became  due,  and  though  the 
agreement  contained  no  provision  for  the  payment  of  interest,  the 
Court  held  that  the  creditor  was  entitled  to  5  per  cent.,  and  that 
the  Court  had  jurisdiction  under  11  &  12  Vict  o.  45,  s.  83,  to  make 
(1)  9  B,  &  0.  919.  (2)  2H.&M.722;  84  L.  J.  (Gh.)  5& 
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caDs  to  raise  the  amount  of  sach  interest ;  bnt  no  interest  was  pay-     y.*G.  R 
able  in  respect  of  the  nnliqnidated  balance.    The  interest  that        1874 
was  allowed  was  npon  a  debt  payable  at  a  fixed  time,  for  which  a       Hnl 
juiy  wonld  have  given  interest  at  5  per  cent.,  under  3  &  4  Will.  4,  g^^'g^^^ 
c  42, 6.  28.   This  Court  can  give  interest  in  this  case,  if  it  feels  so    tobdshibe 

disposed,  but  it  must  be  given  imder  that  statute,  and  in  con-        

formity  with  its  provisions.  It  is  quite  impossible  to  say  that 
what  is  now  due  to  the  contractor  was  certain  at  any  time  before 
the  Chief  Clerk's  certificate  was  made ;  therefore,  under  the  statute 
3  &  4  Will.  4,  it  cannot  be  considered  that  the  sum  found  due 
from  the  Defendants  is  a  debt  or  sum  certain  within  the  meaning 
of  it. 

Then,  is  it  material  to  consider  whether  the  letter  of  April, 
1856,  be  good  for  anything  or  not  ?  It  only  becomes  so  if  the 
Defendants  fail  to  make  good  their  first  point  under  the  statute. 
The  letter  was  a  claim  for  the  balance  of  £13^000  odd,  **  and 
interest  thereon  from  the '.respective  times  when  the  money  ought 
to  have  been  certified  and  paid,  to  the  time  of  payment."  What 
those  times  are,  the  Defendants  do  not'  know.  The  Defendants 
have  submitted  that  the  contractor  was  paid  more  than  he  was 
entitled  to  in  respect  of  all  the  works  done ;  but  it  is  certified 
that  a  balance  remains  due  from  them.  How  are  they  to  be 
charged  with  interest  upon  anything  not  paid  ?  The  claim  was 
for  interest  on  a  "  balance  "  due  to  the  Plaintifis  after  they  gave 
credit  for  the  large  sum  which  they  had  been  paid  on  account,  and 
there  is  no  authority  tor  saying  that  such  a  demand  is  one  which 
the  statute  contemplates.  Such  a  demand  does  not  comply  with 
either  the  language  or  the  spirit  of  the  statute.  It  is  therefore 
submitted  that,  as  to  the  claim  for  interest,  there  was  no  sum  certain 
which  was  payable,  and  that  even  the  £4000  and  the  £2000 — 
although  they  were  certain  in  one  sense — were  thrown  into  the 
general  account,  and  have  been  so  treated  by  the  Court. 

The  decision  in  Mcintosh  v.  Oreat  Western  Bailway  Company  (2), 
in  regard  to  interest,  is  quite  inconsistent  with  the  statute  3  &  4 
Will  4,  and  with  all  that  was  perfectly  well  recognised  before 
that  statute  was  passed,  and  therefore  it  ought  not  to  be  followed. 
In  his  judgment  in  that  case  Vice-chancellor  l^uart  referred  to 

(1)  4  Giflf.  683. 
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y.-G.  H.     CdUan  y.  Bragg  (1),  which  was  decided  before  the  statute,  and  at 

1874       a  time  when  the  law  was  somewhat  unsettled ;  but  after  that  case, 

^^j^       and  even  before  the  statute,  the  law  was  perfectly  well  settled,  as 

^'         the  case  of  Higgins  v.  Sargent  (2)  shews.    The  Plaintiff  in  that 

FORDSHiBE    caso  recovered  in  an  action  on  a  life  policy  and  claimed  interest, 

'  but  it  was  not  allowed.    The  Vice-chancellor  referred  to  the 

DuohesB  of  Marlborough  y.  Strong  (3),  but  there  is  nothing  in 
that  case  to  support  the  yiew  that  interest  ought  to  haye  been 
paid  by  the  Oreai  Western  Bailway  Company.  The  case  of 
MUdmay  v.  Methuen  (4)  was  also  referred  to,  but  it  does  not  appear 
there  what  demand  in  writing  had  been  mad^  and  yet  Yice-Ghan- 
cellor  Kindersley's  judgment  proceeds  upon  the  footing  that  a 
proper  demand  was  made.  The  distinction  between  that  case 
and  the  present  is  obvious  enough,  for  the  Plaintiff  there  carried 
in  a  claim  for  a  sum  certain,  and  it  was  substantially  supported 
and  allowed,  although  with  a  deduction. 

[The  Vice-Chancellob  referred  to  Tew  v.  Lord  Winterton  (5).] 

That  case  has  no  particular  bearing  on  the  present.  The  Vice- 
chancellor,  in  Mcintosh  v.  Great  Western  BaUtoay  Company  (6), 
considered  that  these  are  cases  of  compensation,  and  not  of  account 
properly  so  called.  If  that  be  so,  they  are  not  cases  of  debts  or 
sums  certain.  The  moment  the  question  is  one  of  compensation 
as  distinguished  from  one  of  computation,  the  claim  cannot  be 
brought  within  the  statute  as  a  claim  for  a  d^bt  or  sum  certain, 
and  at  no  time  before  the  Chief  Clerk's  certificate  was  there  any 
sum  certain  payable  under  these  contracts.  It  may  be  observed 
that  there  was  an  appeal  in  Mcintosh  y.  Oreat  We^em  Bailway 
Company f  and  that  there  was  a  compromise. 

[They  also  cited  Bhodes  v.  Bhodes  (7).] 

On  the  question  of  costs,  we  submit  that  in  such  a  case  as  this 
each  party  ought  to  pay  their  own  costs,  as  each  has  failed  to  a 
great  extent  in  their  demands :  May  v.  Biggenden  (8). 

Mr.  Dickinson,  in  reply. 

(1)  15  East,  223.  (4)  3  Drew.  91. 

(2)  2  B.  &  C.  348.  (5)  1  Ves.  451. 

(3)  4  Bro.  P.  C.  639 ;  14  VId.  Ab.                  (6)  4  Giff.  683. 
458.  (7)  Job.  653. 

(8)  24  Beav.  207. 
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Sib  Chables  Hall,  V.C. :—  v-c. H. 

There  are  two  questions  remaining  to  be  disposed  of  in  this       ]^ 


case,  the  liability  of  the  Defendants  to  pay  interest  to  the  Plain-       Hill 
tifls  on  what  has  been  ascertained  to  be  due  to  them^  and  the  BouthStaf- 
costs  of  the  suit ;  and  both  of  them  are  no  doubt  of  considerable  |^^w^^c<>. 
importance,  from  the  magnitude  of  the  litigation  and  the  time 
which  it  has  occupied.     As  to  the  question  of  interest:   The 
Plaintifis  have  claimed  to  be  entitled  to  interest,  and  they  have 
based  their  claim  to  it  upon  this : — that  the  contract  provided  for 
payments  monthly ;  and  that  it  was  contemplated  that  from  time 
to  time  certain  sums,  which  would  be  ascertained  at  the  end  of 
each  month,  would  be  paid  over,  and  that  therefore  the  case 
ought  to  be  considered  as  one  of  contract  to  pay  sums  at  certain 
specified  times,  and  that  interest  follows  from  that.    The  answer 
manifestly  to  that  is  that  to  establish  a  liability  to  interest  it  is 
not  ordinarily  sufficient  to  shew  that  certain  sums  were  to  be  paid 
at  certain  times. 

According  to  the  contract,  if  it  went  on  that,  apart  from  the 
statute,  there  must  be  an  express  contract  for  the  payment  of 
interest,  except  in  the  cases  of  mercantile  contracts — bills  of  ex- 
change and  promissory  notes,  and  some  cases  which  are  subject  to 
special  usage  in  trade.    It  must  be  in  the  contract  itself,  and  no 
case  has  been  made  out  for  interest  in  that  view     A  case  of  this 
kind  was,  I  think,  intended  to  be  made  by  the  bill — that,  as  re- 
garded  the  liability  to  interest  the  Plaintiffs'  certificates  ought  to 
have  been  made  out  from  time  to  time — ^monthly ;  that  there  was 
default  in  furnishing  the  certificates ;  and  that  being  so,  that  the 
Plamtiffs  are  entitled,  not  to  interest,  but  to  damages  of  the  same 
amount  in  respect  of  the  non-payment  monthly,  in  accordance 
with  the  contract.    That  really  is  the  shape  of  the  bill,  and  viewed 
as  a  claim  for  such  damages  as  distinguished  from  a  direct  claim 
for  interest,  it  does  not  appear  to  me  that  under  all  the  circum- 
stances of  the  case  such  claim  can  be  maintained.     There  was 
unquestionably  great  irregularity  in  the  mode  of  dealing  under 
the  contract,  which  I  cannot  attribute  solely  and  entirely  to  the 
Defendants ;  and  viewing  it  in  that  general  way,  it  does  not  seem 
to  me  that  the  claim  to  interest  is  made  out  under  the  contract 
itself.    The  liability  to  pay  interest^  irrespective  of  the  express 
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V.-0.  H.     providons  in  the  contract  and  of  the  statute,  has  been  clearly 

1874       settled  by  the  cases  which  were  referred  to  during  the  argument 

5^       of  Mj.  Lindlejf.     In  one  of  those  cases— Hi^,^^  v.  Sargent  (1)— 

So    "staj--  *^®  earlier  cases  were  considered  and  reviewed,  for  there  were 

FOBDSHiu    earlier  authorities  in  fietYour  of  the  allowance  of  interest  without 

'  express  stipulation  in  the  cpntract.     But  Higgvns  y.  Sargent 

clearly  settled  the  law  in  that  respect,  viz.,  that  in  the  absence 
of  any  express  provision  in  the  contract  to  pay  interest,  there 
was  no  liability  to  do  so ;  and  in  another  of  those  cases— 
Rhodes  v.  Shades  (2) — the  decision  was  to  the  same  effect.  To 
those  two  cases  I  will  add  Foster  v.  WesUm  (8).  There  the  De- 
fendants bound  themselves  by  deed  to  make  payments  at  or  on 
the  days  actually  fixed,  and  it  was  held  that  the  instrument  did 
not  carry  interest.  Those  being  the  decisions  at  law,  so  far  as  the 
contract  itself  is  concerned,  they  must  equally  bind  me  in  equity, 
unless  there  be  decisions  in  equity  entitled  to  equal  consideration 
with  those  decisions  at  law,  for  this  is  a  case  in  which  the  Plain- 
tiffs are  asserting  and  claiming  a  legal  right.  They  come  here  on 
the  ground  that  the  accounts  could  not  be  conveniently  taken  in 
a  Court  of  law ;  and  also  on  the  particular  ground  that  at  law  the 
Defendants  would  have  been  in  a  situation  to  set  up  that  which 
they  are  not  able  to  do  here — ^the  want  of  the  certificates  or  the 
want  of  authority  to  execute  the  works  in  respect  of  which  special 
relief  is  asked.  But  the  Plaintiffs  coming  here  for  Tclief  in  respect 
of  those  impediments  at  law,  and  this  Court  interfering  and  protect- 
ing the  Plaintiffs  by  removing  them,  the  Plaintiffs'  rights  in  this 
Court  must  be  dealt  with  exactly  the  same  as  they  would  be  at  law, 
and  if  they  could  not  get  interest  at  law  under  the  contract,  they 
cannot  get  it  in  this  Court  under  the  contract.  It  has  been  con- 
tended that  there  have  been  decisions  in  this  Court  which  shew  that 
the  Plaintiffs  are  entitled  to  interest,  and  which  I  cannot  disregard. 
One  of  the  cases  referred  to  is  Mildmay'^.Melhuen{^.  If  thatcase 
had  been,  which  it  is  not,  so  far  as  I  can  collect  from  the  report, 
seriously  argued,  considered,  and  decided  with  reference  to  the 
authorities  at  law,'  I  should  have  had  some  difficulty  in  dealing 
with  it ;  but  it  does  not  appear  that  a  single  case  was  referred  to, 

(1)  2  B.  &  C.  348.  (8)  6  Bing.  709. 

(2)  Job.  653.  (4)  8  Drew.  91. 
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%aiid  what  was  relied  on  was  the  statute.  That  case,  therefore,  is  v.-c.  H. 
DO  anthority  whatever  in  fiivour  of  the  Plaintiffs  independently  i874 
of  the  statute.  The  case  of  Melniosh  y.  Great  Western  BaUway  "^^ 
Company  (1)  would  seem  to  be  an  authority  independently  of  the  ^  ^* 
statute.  The  Yice-Chanoellor  Stuart^  however,  did  not,  in  his  _vobd8hibb 
judgment  as  to  interest,  refer  to  the  cases  which  I  have  already 
mentioned,  but  he  seems  to  have  gone  on  some  earlier  authorities 
which,  in  the  cases  to  which  I  have  referred,  were  reviewed  and 
considered  to  be  no  longer  applicable  at  law.  Under  all  the  cir- 
camstances  of  that  case,  and  treating  this  question  as  one  of 
legal  right,  I  do  not  consider  that  that  case  is  an  authority  in 
favour  of  the  Plaintiffs  for  the  allowance  of  interest.  I  come  now 
to  consider  the  effect  of  the  statute.  There  are  two  sections  which 
relate  to  interest,  but  the  28th  is  the  material  one.  In  this  case 
there  was  a  "  demand  of  payment "  made  by  the  letter  which  has 
been  referred  to.  That  demand  was  for  a  sum  of  between  £13,000 
and  £14,000  as  being  due  to  the  Plaintiffs,  and  it  was  contended 
that  that  was  a  demand  in  respect  of  which  interest  can  be  claimed 
under  that  section,  although  the  demand  succeeded  to  the  extent 
only  of  less  than  half  the  amount  demanded,  and  although  the 
amount  actually  awarded  and  ascertained  to  be  due  ultimately 
vas  not  even  altogether  part^  or  simply  part,  of  that  sum.  That 
balance  was  ascertained  after  an  investigation  of  a  very  long  ac* 
•count,  by  no  means  confined  to  the  £13,000  odd  and  the  other 
items  composing  it  Independently  of  any  authority  on  the  point, 
I  Rhould  have  said  that  this  was  not  a  case  in  which  within  the 
meaning  of  that  section  there  had  been  a  demand  made  in  writing 
of  a  sum  certain  payable  at  a  certain  time.  In  MSdmay  y. 
Mdhuen  (2),  there  was  a  demand  for  a  sum  of  £10,000  and  odd, 
from  which  a  deduction  of  £1500  and  odd  was  made  on  investiga- 
tion of  the  accounts,  and  interest  was  allowed  on  the  balance. 
The  statute  was  referred  to  and  was  relied  on  as  entitling  the 
claimant  to  interest,  but  the  argument  seems  to  have  been  very 
brief,  and  the  statement  of  the  case  and  the  circumstances  under 
which  the  reference  was  made  to  an  architect  to  ascertain  the 
•amount,  are  not  set  forth  with  that  amount  of  detail  which  would 
make  the  decision  in  the  case  satisfactory  under  any  circum- 

(1)  4  GiflF.  683.       ^  (2)  3  Drew.  91. 

Vol.  XVm,  N  2 


170  EQUITY  CASES.  [L  B.. 

Y.-c.  H.     BtanceSy  and  the  nature  of  the  deduction  is  not  explained.    No^ 

1874       authority  was  referred  to,  and  the  judgment  of  the  Yioe-Chan- 

HiLL       cellor  is  not  a  yery  full  one.     The  impression  on  the  Vice- 

South  Staf-  Chancellor's  nund  was  that  it  was  a   case  of  a  debt  or  simi 

F0BD8HIBB    certaiu ;    and  he  declared  that  the  claimant  was  entitled  to 

interest  at  4  per  cent  from  the  date  of  his  demand.     It  does^ 

not  appear  from  the  report  whether  it  was  a  debt  certain  or  a 
sum  certain  payable  at  a  certain  day ; — ^there  is  not  a  word  about 
that  in  the  argument,  but  the  yice-Chancellor  seems  to  haye 
been  influenced  by  the  consideration  of  the  29th  section  of  the 
statute,  which  enables  the  jury  on  the  trial  of  any  issue,  or  on  any 
inquisition  of  damages,  to  give  damages  in  the  nature  of  interest- 
orer  and  above  the  value  of  the  goods  at  the  time  of  the  con* 
Torsion  or  seizure,  and  over  and  aboye  the  money  recoverable. 
But  that  is  a  special  clause  applicable  to  trespass  and  trover, 
and  to  policies  of  assurance,  in  reference  to  which  last-mentioned 
interest  had,  in  the  older  cases,  been  allowed.  The  Yice-Chan- 
cellor seems  to  haye  considered  that  the  29th  section  assisted  him 
in  coming  to  a  conclusion  upon  the  construction  of  the  28th 
section ;  but  I  am  at  a  loss  to  understand  that,  for  the  29th  section 
does  not  deal  with  sums  certain  at  all  except  in  so  far  as  a  sum 
assured  may  or  may  not  be  a  sum  certain.  I  do  not  consider  the 
decision  in  that  case  satisfactory,  nor  one  which  ought  to  guide 
me  in  coming  to  a  conclusion  in  this  case,  if  independently  of  it 
I  should  come  to  a  different  conclusion,  which,  under  all  the  circum- 
stances of  this  case,  I  certainly  should  come  to.  Even  supposing 
that  I  could  treat  the  present  as  a  case  within  the  28th  section,, 
that  section  is  not  imperative;  it  merely  empowers  a  jury,  if  ^  they 
shall  think  fit,*'  to  allow  interest  at  a  rate  not  exceeding  a  certain 
amount.  Those  words  give  a  discretion  to  the  jury  to  say  whether 
it  be,  under  all  the  circumstances  of  it,  a  case  in  which  interest 
ought  to  be  allowed  or  not.  A  new  trial  would  not,  I  think,  be 
granted,  because  the  jury  had  not  allowed  interest  under  that 
section  in  a  case  like  the  present  I  do  not  believe  that  any 
twelve  men  dealing  with  and  considering  all  the  circumstances 
of  this  case,  would  say  that  interest  ought  to  be  allowed ;  and, 
acting  as  a  jury  in  this  case»  it  appears  to  me  that  I  cannot 
allow  interest  except  from  the  date  of  the  Chief  Clerk's  oerti- 


VOL.  XVIH]  EQUITY  OASE&  171 

ficate,  and  it  has  been  conceded  that  interest  must  be  paid  from     v.-G.  H. 
that  time.  1874 

As  to  the  costs  of  the  suit :  The  Plaintiffs  have  succeeded  only       ^^ 
to  the  extent  of  something  less  than  one-half  of  their  entire  ^      ^o 

°  ^  South  Staf- 

demand*  but  having  recfard  to  the  nature  and  circumstances  of    vordshibc 

the  case^  the  way  in  which  the  Plaintiffs  were  met,  the  contention        

on  the  part  of  the  Defendants  that  the  Plaintiffs  were  entitled  to 
nothing,  the  decisions  in  the  case  of  Jeffryes  v.  Agra  and  Mader- 
man*$  BaTik  (1)  and  May  y.  Biggenden  (2),  and  the  fact  that  the 
Defendants  have  substantially  been  the  cause  of  the  litigation^ 
I  am  of  opinion  that  they  must  pay  the  costs  of  the  suit.  Mr. 
Bwikion  was  made  a  Defendant  for  the  purpose  of  discovery, 
and  I  think  under  circumstances  which  entirely  justified  the 
Plaintiffs  in  taking  that  course ;  and  the  Plaintiffs  having  been 
ordered  to  pay  his  costs,  but  with  a  reservation  of  the  question 
of  how  they  were  ultimately  to  be  borne,  I  shall  now  order  that 
his  costs  be  added  to  the  costs  of  the  Plaintifis,  and  that  the 
Defendants  do  pay  them  with  the  Plaintiff'  other  costs  of  the 
snit.  Then  as  to  the  rate  of  interest  to  be  paid  from  the  date  of 
the  Chief  Clerk's  certificate,  Vice-Chancellor  Stuart  thought  that 
5  per  cent  ought  to  be  allowed,  and  as  I  consider  that  this  really 
is  a  case  which  ought  to  be  dealt  with  according  to  the  legal 
rights,  and  as  I  believe  that  at  law  it  would  be  given,  I  shall  order 
that  5  per  cent,  be  now  paid  by  the  Defendants  from  the  date 
mentioned. 

Solicitors :  Mr.  John  Turner ^  agent  for  Messrs.  C.  C.  Lewis  dt 
iSoii,  Brentwood  ;  Mr.  /.  B.  Batten. 

(1)  Law  Rep.  2  Eq.  674.  (2)  24  Beav.  287. 
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M.  B.  ATTOBNEY^ENERAL  v.  COCKEBMOUTH  LOCAL 

1874  BOARD. 

[1871    A.    131.] 

Public  Body — Parliamentary  Powers — Ififorma^icnn — Injury  to  the  PutUc— 
Nuisance — PoUuiion  qf  Stream — Local  Board — Sevoage  Workt — OutfuU 
witjiout  Dietrict—PuMic  Health  Act,  1848  (11  &  12  Vict,  c  63),  «.  45, 46- 
Local  Government  Act  (1858)  Amendment  Act,  1861  (24  &  25  Vict.  e.  61),  s.  4. 

Upon  an  information  filed  by  the  Attorney-General  to  restrain  a  public 
body  from  transgressing  powers  conferred  by  an  Act  of  Parliament^  it  is  not 
necessary  to  prove  that  injury  to  the  public  will  result  from  the  acts  com- 
plained of;  and  in  this  respect  there  is  no  difference  between  an  ex-^fido 
information  and  an  information  at  the  relation  of  a  private  individoaL 

The  Local  Government  Act  (1858)  Amendment  Act,  1861  (24  &  25  Yict 
c.  61),  s.  4,  enables  local  boards  to  execute  works  without  their  districts  for 
the  purpose  of  the  outfall  or  distribution  of  sewage,  subject  to  the  followin<; 
proviso :  "  That  nothing  herein  contained  shall  £^ve  or  be  construed  to  gire 
power  to  any  local  board  to  construct  or  use  any  outfaU,  drain^  or  sewer  for 
the  purpose  of  conveying  sewage  or  filthy  water  into  any  natural  watercourse 
or  stream  until  such  sewage  or  filthy  or  refuse  water  be  freed  from  all  ex- 
crementitious  or  other  foul  or  noxious  matter,  such  as  would  affect  or  dete- 
riorate the  purity  and  quality  of  the  water  in  such  stream  or  watercourse  ":— 

Held,  that  a  local  board  is  not  entitled  to  discharge  sewage  by  an  outfall 
out  of  their  district  into  a  river  so  as  to  affect  of  deteriorate  the  water  at  the 
point  of  discharge. 

The  C,  local  board  discharged  sewage  into  a  river  by  an  outfall  out  of  their 
district  so  as  to  pollute  the  water  at  the  point  of  discharge ;  but  such  pol- 
lution was  imperceptible  at  the  town  of  TV,,  situated  eight  miles  farther 
down,  and  supplied  with  water  for  domestic  purposes  from  the  river.  Upon 
an  infonmation  and  bill  filed  by  the  local  board  of  W.  (in  whom  the  W. 
waterworks  trera  vested),  as  relators  and  FUintifib  seeking  to  restrain  the  C. 
local  board  from  so  discharging  the  sewage,  on  the  ground  that  their  acts 
were,  first,  an  infringement  of  the  above-mentioned  provisions  of  the  Local 
GovemmefU  Act,  1861,  and  secondly,  a  nuisance  to  the  inhabitants  of  W,  :— 

Held,  that  upon  the  information  an  injunction  to  restrain  the  Defendants 
from  infringing  the  Act  of  Parliament  must  be  granted  with  costs;  but 
that  the  bill,  which  sought  to  make  out  a  case  of  nuisance,  must  be  dismissetl 
with  costs, 

IHIS  was  a  suit  by  information  and  bill,  in  which  John  Askew, 
the  clerk  of  the  Warkitiffton  Local  Goyemment  Board,  was  Belator, 
and  the  Workinffton  Local  Board  and  the  said  John  Askew  were 
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Attorney- 

GiNKBAL 

V. 


Plaintiffs;  the  Cochermouth  Local  Government  Board  and  their 
clerk  heing  the  Defendants. 

The  town  of  Workinffton  is  situated  at  the  mouth  of  the  Biver 
Derweni,  from  which  it  derives  a  supply  of  water  for  domestic  pur- 
poses, the  waterworks  being  vested  in  the  local  board.    The  town  Cogkebmouth 

of  Coekermotdh  is  sitnated  about  eight  miles  higher  up  the  same      ^ 

river.  The  Coekermouth  Local  Board  had  constructed  works  for 
removing  the  sewage  of  the  town  with  an  outfall  into  the  Biver  Der- 
went  This  outfall  was  situated  without  the  district  of  the  Coeker- 
vmdh  Local  Board.  Such  works  and  outfall  were  constructed  by 
virtne  of  the  powers  conferred  by  the  Pvhlie  EeaUh  Act,  1848  (11 
&  12  Vict.  c.  63),  and  the  Loecil  Oovemmeni  Act  (1858)  Amendment 
Ad,  1861  (24  &  25  Vict  c.  61),  the  material  provisions  of  which 
Acts  are  set  out  beneath  (1). 


( I)  11  &  12  Vict.  c.  63,  8. 45 :  «*  The 
local  board  of  health  shall  from  time  to 
time  repair  the  aewers  vested  in  them 
by  this  Act,  and  shall  cause  to  he  made 
bucb  sewers  as  may  be  necessary  for 
effectually  draining  their  district  for  the 
purposes  of  this  Act ;  and  the  said  local 
board  may  ^rry  any  such  sewers 
through,  across,  or  under  any  turnpike 
road,  or  any  street  or  place  laid  out  as 
or  intended  for  a  street,  or  under  any 
cellar  or  vault  which  may  be  under  the 
{javement  or  carriage  way  of  any  street, 
and  after  reasonable  notice  in  writing  in 
that  behalf  (if  upon  the  report  of  the 
hurreyor  it  should  appear  to  be  necos- 
siiiy),  into,  through,  or  under  any  lands 
whatsoever;  and  the  said  local  board 
inay  from  time  to  time  enlarge,  lessen, 
alter,  arch  over,  or  otherwise  improve 
all  or  any  of  the  sewers  vested  in  them 
by  this  Act,  9nd  discontinue,  close  up, 
or  destroy  such  of  them  as  they  may 
deem  to  have  become  unnecessary: 
Provided  always,  that  the  discontinu- 
ance, closing  up,  or  destruction  of  any 
sewer  shall  be  so  done  as  not  to  create 
a  nuisance ;  and  if  by  reason  thereof 
any  person  is  deprived  of  the  lawful  use 
of  any  sewer,  the  said  local  board  shall 
provide  some  other  sewer  as  effectual 


for  his  use  as  the  one  of  which  he  is  so 
deprived." 

Sect.  46 :  «  The  local  board  of  health 
shall  cause  the  sewers  vested  in  them 
by  this  Act  to  be  constructed,  covered, 
and  kept  so  as  not  to  be  a  nuisance  or 
injurious  to  health,  and  to  be  properly 
cleared,  cleansed,  and  emptied,  and  for 
the  purpose  of  clearing,  cleansing,  and 
emptying  the  same  they  may  construct 
and  place,  either  above  or  underground, 
such  reservoirs,  sluices,  engines,  and 
other  works  as  may  be  necessary,  and 
may  cause  all  or  any  of  such  sewers  to 
communicate  with  and  be  emptied  into 
such  places  as  may  be  fit  and  necessary, 
or  to  cause  the  sewage  and  refuse 
therefrom  to  be  collected  for  sale  for 
any  purpose  whatsoever,  but  so  as  not 
to  create  a  nuisance.* 

24  &  25  Vict.  c.  61,  s.  4 :  "  Local 
boards  may  exercise  the  powers  given 
by  the  45th  section  of  the  Public  Health 
Acty  1848,  also  without  their  district, 
for  the  purpose  of  outfall  or  distribution 
of  sewage,  upon  making  due  compensa- 
tion, to  be  settled  in  the  manner  pro- 
vided in  the  144th  section  of  the  Public 
Health  Act,  1848:  Provided  always, 
that  nothing  herein  contained  shall  give 
or  be  construed  to  give  power  to  any 
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M.  B.  The  Relator  and  Plaintiffs  alleged  that  the  Coekermoulh  Local 

1874       Board  were  using  the  outfall  into  the  Bi^er  Derwent  for  the  purpose 

ArroBXET-   ^^  oonveying  the  sewage  and  filthy  water  from  the  town  of  Cocker- 

6E2IEBAL    fifiQffff^  iuto  that  river  without  first  freeing  such  sewage  and  filthy 

CoGKnuocTH  water  from  all  excrementitious  and  other  foul  or  noxious  matter, 

'  such  as  would  affect  or  deteriorate  the  purity  and  quality  of  the 

water  in  such  stream  or  watercourse ;  and  that  such  acts,  and 
others  committed  by  the  said  board,  were  a  serious  nuisance,  and, 
if  continued,  would  injuriously  affect  the  health  and  comfort  of 
the  inhabitants  of  the  town  of  Workinfftan  ;  and  they  prayed  for 
an  injunction  to  restrain  the  CockerfMrnth  Local  Board  from  so 
doing. 
The  cause  now  came  on  to  be  heard. 

The  evidence  shewed  that,  although  the  water  of  the  Derwefd 
was  more  or  less  polluted  in  the  neighbourhood  of  the  outfall, 
chemical  analysis  failed  to  detect  any  pollution  in  water  taken  from 
the  river  at  the  intake  of  the  Workington  waterworks.  Dr.  Frank- 
land^  of  the  Boycil  CoUeffs  of  Chemistry,  one  of  the  Bivers  Pol- 
lution Commissioners,  and  the  principal  scientific  witness  for  the 
Plaintiffs,  deposed  with  reference  to  this  as  follows : — ^  No  sewage 
can  be  admitted  into  a  river  without  deteriorating  the  quality  of 
the  water.  The  deterioration  for  washing  and  manufacturing  pur- 
poses may  be,  as  in  this  case,  insignificant  or  imperceptible ;  but 
for  drinking  and  cooking  such  water  becomes  dangerous,  because, 
as  the  Bivers  Pollution  Commissioners  have  shewn,  the  sewage 
matter  is  not  perceptibly  altered  in  its  character  by  a  flow  of  seven 
miles,  and  scarcely  diminished  in  quantity.  Neither  does  the 
failure  of  chemical  analysis  to  detect  any  deleterious  ingredient 
indicate  that  danger  is  absent,  since  the  nature  of  the  noxious  in- 
gredients which  propagate  small-pox,  scarlet  fever,  typhoid  fever, 
or  cholera  is  unknown,  and  chemical  analysis  is  therefore  powerless 
to  detect  these  ingredients.  Moreover,  as  I  proved  in  1866,  when 
I  published  the  results  of  my  experiments  in  the  weekly  return  of 


local  board  to  oonstract  or  use  any  out-  be  freed  from  all  excrementitious  or 

faU,  drain,  or  sewer  for  tbe  purpose  of  other  foul  or  noxious  matter,  such  as 

conveying  sewage  or  filthy  water  into  would  affect  or  deteriorate  the  purity 

any  natural  watercourse  or  stream  until  and  quality  of  the  water  in  such  stream 

such  sewage  or  filthy  or  refuse  water  or  watercourse.** 
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Ihe  B^gistrar  Grenera!,  chemical  analysis  cannot  distinguish  be-  .     M.  ii. 
tween  pore  river  water  and  the  same  water  after  it  has  been  mixed        1874 
irith  1000th  of  its  volome  of  the  dejections  of  a  man  dying  of   atto^et- 
cholera ;  although  there  can  be  no  doubt  that  the  prevalence  in     g=n™al 
CocJcermoulh  of  epidemics  which  are  propagated  by  water,  such  as  Cockekmocth 
cholera  or  typhoid  fever,  would  seriously  imperil  the  health  of  the  '     — 
inhabitants  of  Worhinffton,  who  would  thus  be  made  to  drink  in  a 
•dilated  form  the  dejections  of  the  diseased  persons." 

The  Defendants  adduced  some  evidence  tending  to  shew  that 
these  views  of  Dr.  FranJdand  were  not  shared  by  other  scientific 
men. 

Hr.  Southgate,  Q.C.,  Mr.  Speedy  and  Mr.  Parkin,  for  the  Belators 
•and  Plainti£by  submitted  that  they  were  entitled  to  a  decree  on 
the  information,  the  evidence  clearly  shewing  that  the  Defendants 
discharged  sewage  into  the  Biver  Derwent  in  total  disregard  of 
the  provisions  of  the  Local  Oovemment  Act  (1858)  Amendment  Act, 
1861, 8. 4.  They  also  contended  that,  on  the  evidence,  the  PlaintiiTs 
were  entitled  to  an  injunction  on  the  ground  of  nuisance. 

The  Master  of  the  Bolls  expressed  liis  opinion  that  no  case 
of  noisance  was  made  out,  and  called  on  the  counsel  for  the  Defen- 
dants  only  as  to  the  case  made  upon  the  information,  and  the 
costs  of  the  bill. 

Mr.  Fry,  Q.C.,  and  Mr.  Davey,  for  the  Defendants : — 

This  case,  so  fietr  as  it  is  founded  on  nuisance,  is  exactly  within 
AUomey^Oeneral  v.  Mayor  of  Kingston  (1),  and  the  bill  ought, 
therefore,  to  be  dismissed  with  costs. 

Then  as  to  the  information.  If  the  outfall  were  within  the 
district  of  the  Coekermouth  Local  Board,  there  would  be  no  ground 
whatever  for  the  interference  of  the  Court  at  all  As  the  outfall  is 
beyond  their  district,  the  board  are  subject  to  the  proviso  contained 
in  sect  4  of  the  Local  Oovemment  Act  Amendment  Act,  1861.  Now 
if  Dr.  FranJdand^B  theory  be  true,  it  is  impossible  to  discharge 
sewage  into  any  natural  watercourse  without  contravening  that 
tproviso ;  and  if  so,  the  proviso  is  simply  void.    The  Court,  however, 

(1)  UL.J.  (Ch.)  481. 
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M.  B.       will  endeavour  to  put  a  reasonable  interpretation  on  the  clause,  and 

1874       we  submit  that  all  that  the  Coekermoulh  Local  Board  are  bound  to 

Attorney-  ^^  ^^  to  ^^^  <^^®  *^**  *^®  water  of  the  Derweni,  as  a  whole,  is  not 

Genebal    deteriorated :  there  must  not  be  such  deterioration  of  the  water  as 

CocKEBMODTH  to  amouut  to  a  nuisance  as  defined  in  Waiter  y.  Sdfe  (1). 

Local  Board. 

"■""  [The  Master  of  the  Bolls  referred  to  sect.  46  of  the  PMic 

HedUh  Ad,  1848,  and  to  Attomey-Oeneral  t.  Leeds  Carporatian  (2), 
as  shewing  that  the  local  board  could  not  in  any  case  create  a 
nuisance.] 

We  say  that  although  this  may  be  so,  still  the  proviso,  when 
fairly  construed,  means  no  more,  and  it  may  have  been  inserted 
ex  majori  eautdd. 

Even  if  a  stricter  interpretation  is  given  to  the  clause,  the  Court 
will  not  interfere  unless  some  damage  is  proved,  and  there  is  no 
proof  of  any  here. 

[The  IIaster  of  the  Bolls  : — ^In  AUomey-OeneraJ  v.  Oxford, 
WbreesteTj  and  Wolverhampton  BaUway  Company  (3)  an  information 
was  filed  to  restrain  the  company  from  working  one  line  of  rails 
the  Act  of  Parliament  providing  that  there  should  be  two.  I  was 
one  of  the  counsel  for  the  company,  and  our  defence,  which  we 
fully  proved,  was,  that  a  single  line  of  railway  could  be  worked  with 
safety  and  great  advantage,  and  had  been  worked  for  months 
without  an  accident;  but  the  Court  held  that  that  question  was 
one  for  the  Legislature,  and  decided  against  us.] 

In  that  case  the  information  was  eoH>fficio. 

[The  Master  of  the  Bolls  : — ^Except  for  the  purposes  of  costs, 
there  is  no  difference  between  an  e6H>ffieio  information  and  an 
information  at  the  relation  of  a  private  individual.  In  both  cases 
the  Sovereign,  as  parens  patrue,  sues  by  the  Attorney-General.] 

The  Sovereign  sues  on  behalf  of  the  public ;  but  if  the  public 
is  not  injured,  the  suit  cannot  be  maintained.    Suppose  this  were 
the  case  of  a  mountain  brook,  of  the  water  of  which  no  human 
being  ever  drank,  with  not  even  a  house  in  the  neighbourhood,, 
could  a  suit  at  the  instance  of  the  Attorney-General  be  main- 

(1)  4  De  G.  &  Sm.  315,  322.  (2)  Law  Rep.  5  Ch.  583. 

(3)  2  W.  R.  330. 
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tained  ?    Tbe  cases  of  AUamey-Oeneral  v.  Mayor  of  Kingston  (1)        M.  R. 
and  AUometf'Oeneral  v.  Oee  (2)  shew  that  the  Attorney-General,        1S74 
soing  at  the  relation  of  a  private  individual,  must  prove  damage.      ai^uhey- 

General 

V. 
C       n     T  ILfT^  COOKKBMOUTH 

biB  (t.  JESSEL,  M.li. : —  LooAL  BoABD. 

The  Defendants  in  this  case  are  a  pubh'c  body  authorized  by 
Act  of  Parliament  to  construct  sewage  works  so  that  they  shall 
not  be  a  nuisance.  Under  the  powers  originally  conferred  on 
them,  they  could  not  make  outfall  works  outside  their  district,  but 
a  subsequent  Act  of  Parliament  enabled  them  to  go  outside  their 
district ;  that  is  to  say,  they  may  now  take  people's  lands,  and  so 
on,  and  do  what  certainly  is  very  likely  to  be  unpleasant  to  the 
inhabitants  of  another  district  which  is  not  benefited  by  the  works. 
But  these  powers  are  subject  to  this  proviso : — [His  Honour  read 
sect  4  of  the  Local  Oovernment  Act  Amendment  Act,  1861.]  I  do 
not  mean  to  say  that  clause  might  not  by  possibility  have  been 
better  drawn  or  expressed,  but  I  think  the  meaning  is  pretty  plain, 
and  it  means  this :  "  You  shall  not  send  your  sewage  water  into  a 
natural  stream  imtil  you  have  made  it  wholesome  water— until 
you  have  got  rid  of  all  the  noxious  matter  in  it."  That,  I  think,  is 
the  effect  of  the  clause,  and  if  that  is  the  meaning,  the  next  point 
is,  what  water  is  it  that  is  not  to  be  affected  or  deteriorated  ?  You 
are  not  to  affect  or  deteriorate  the  water  in  the  river :  what  portion 
of  the  water?  I  cannot  accede  to  the  argument  of  the  Defendants 
that  it  merely  means  that  you  must  not  poison  the  whole  river ; 
for  a  river  may  be  hundreds  of  miles  long.  I  think  it  must  mean 
that  you  are  not  to  affect  or  deteriorate  the  water  in  the  river 
at  the  point  where  the  outfall  is ;  and  that  if  you  at  that  point 
pollute  the  water  you  shall  not  enjoy  the  privilege  given  to  you 
by  this  Act  of  Parliament  of  making  an  outfall  outside  your  district. 
The  Act  gives  you  a  privilege,  and  gives  it  on  these  terms. 

The  next  question  is  a  question  of  fact,  and  there  really  is  no 
contest  upon  it.  There  are  several  witnesses  on  behalf  of  the  in- 
formant who  say  that  at  various  times — fifteen  times  in  all  within 
about  a  year — ^they  have  gone  and  seen  the  sewage  fall  directly 
into  the  river  without  passing  through  the  tanks  in  which  it  is 

(1)  U  L.  J.  (Ch.)  481.  (2)  Law  Kep.  10  Eq.  131. 
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M.  K.       supposed  to  be  parified ;  and  even  where  it  does  pass  through  the 

1874       tanksy  no  witness  on  the  part  of  the  Defendants  will  say  the  water 

ATr^Nvr-  ^  P^^L^  I  ^^  witnesses  for  the  Defendants  all  speak  with  certam 

General     y^^y  remarkable  qaalifications,  such  as  "practically,'*  or  some 

CocKKBMouTB  word  of  that  kind,  or  some  qualification  or  other.    Nobody  says 

*  that  the  sewage  does  not  deteriorate  the  quality  of  the  water  at 

that  place,  and  there  is  really  no  contest  about  the  matter. 

In  that  state  of  the  case  I  am  of  opinion  that  the  Defendants 
haye  infringed  the  terms  of  the  Act  of  Parliament,  and  that  if  they 
take  the  privilege  at  all  they  can  only  take  it  subject  to  such 
terms  .as  are  imposed  by  the  Act  of  Parliament. 

Then  this  is  an  information  by  the  Attorney-General  against  a 
public  body,  to  enforce  the  terms  of  a  public  Act  of  Parliament. 
Now,  if  I  imderstand  the  law  upon  the  subject,  it  is  not  necessary 
for  the  Attomey-Greneral  to  shew  any  injury  at  all.  The  Legisla- 
ture is  of  opinion  that  certain  acts  will  produce  injury,  and  that 
is  enough.  The  case  I  have  already  referred  to  of  the  Attorney- 
General  v.  Oxford^  Worcester^  and  Wolverhampton  Baikoay  Com- 
pany (1),  is  in  point ;  there  the  Attomey-Greneral  would  uot 
even  answer  the  affidavits  of  the  Defendants  to  shew  there 
was  no  injury  caused  by  the  proceedings  they  were  adopting. 
The  Legislature  is  of  opinion  that  it  is  desirable  to  preserve  our 
natural  streams  in  at  least  their  present  state  of  purity ;  it  there- 
fore has  said  that  you  shall  not  affect  or  deteriorate  the  water  at 
all ;'  and  the  Court  must  assume  that  the  deterioration  of  the 
water  is  an  injury  which  is  prohibited  by  the  Legislature  for  good 
and  sufficient  cause. 

Again,  if  I  look  at  the  e\ddence  in  the  case,  I  can  see  very  good 
reason  for  the  course  adopted  by  the  Legislature.  We  had  the 
evidence  of  scientific  men  to  this  effect,  that  there  is  always  a  pro- 
bability of  danger  when  sewage  matter  is  thrown  into  a  stream, 
because  'people  may  drink  of  that  stream,  and  if  any  epidemic 
disease  is  prevalent  in  a  town  from  which  the  sewage  matter  pro- 
ceeds, that  disease  may  be  communicated  to  the  inhabitants  of 
another  town  by  the  water.  Well,  that  alone  would  be  sufficient 
justification  for  the  Legislature,  if  it  entertained  that  opinion, 
inserting  this  enactment  in  the  Act  of  Parliament.    That  being 

(1)  2  W.  R.  330. 
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80,  I  think  I  am  boiindy  as  regards  the  information,  to  grant  M.  B. 
an  injunction  to  restrain  the  Defendants  from  infringing  the  pro-  1874 
visions  of  the  Act  of  Parliament.  Attokxey 

The  bill  stands  upon  a  totally  different  footing.    It  is  a  bill  by     G»kbbal 
the  Local  Board  of  Workingtony  alleging  nuisance  committed  by  Cockermouth 

the  Defendants.    Now  I  must  say  I  cannot  find  any  evidence  of        

nuisance  caused  by  the  Defendants'  acts.  The  sewage  is  thrown 
into  the  river  in  comparatively  small  quantities,  at  a  distance  of 
eight  or  nine  miles  from  the  town  of  Workington.  The  water 
has  been  carefully  analysed  at  the  intake  at  WorhingUmy  and  no 
trace  of  the  sewage  can  be  discovered ;  that  is  to  say>  from  some 
caoseor  other  that  which  was  polluted  water  at  or  near  the  outfall 
has  ceased  to  be  polluted  water  by  the  time  it  arrives  at  Work- 
ingUm.  That  I  take  to  be  the  effect  of  the  evidence,  and  if  the 
Plaintiff  board  can  only  sue  on  the  ground  of  nuisance,  and  they 
cannot  prove  nuisance,  it  follows  that  their  bill  must  be  dis- 
missed. The  only  remaining  question  is  one  of  costs.  Both 
parties  are  public  bodies,  and  I  cannot  see  why  I  should  make 
the  CockermouJOh  people  pay  costs  incurred  wrongly  by  the  Work- 
ing^ people,  or  vice  versa.  I  think  the  right  course,  therefore, 
is  to  dismiss  the  bill  with  costs,  and  to  grant  the  injunction  on 
the  information  also  with  costs,  leaving  the  Taxing  Master  to  set 
off  one  against  the  other.  This  course  has  in  these  cases  the  effect 
of  giving  the  bulk  of  the  costs  really  to  the  party  which  obtains 
the  decree.  That^  however,  is  for  the  Taxing  Master  and  not 
for  me. 

The  injunction  will  follow  exactly  the  terms  of  the  Act  of 
Parliament. 

Solicitors :  Messrs.  Wood  dh  Tinkler,  agents  for  Mr.  Tom  MtU- 
ham,  Workington;  Messrs.  Bisehoffy  BompaSy  &  Bisehoffy  agents 
for  Mr.  Edward  Waugh,  CockemunUh. 
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M.  R.  CROSSLEY  V.  MAYCOCK 


1874 
Feb,  18. 


[1874    C.    21.] 

Vendor  and  PurcJiaser — Specific  Performance — Conditional  Accq^Uxnce^ 

Conditions  of  Sale. 

Where  the  vendors  of  land,  in  a  letter  acknowledging'the  receiptor  an  offer 
by  intending  purchasers,  wrote  as  follows :  "  Which  ofifer  we  accept,  and  now 
hand  yon  two  copies  of  conditions  of  sale,"  and  therewith  inclosed  a  formal 
agreement  with  conditions  of  a  special  character : — 

Held,  that  the  acceptance  was  only  conditional,  and  that  there  was  no 
final  agreement  of  which  specific  performance  could  be  enforced  as  against 
the  purchasers.      , 

Demurrer. 

This  was  a  suit  by  vendors  for  the  specific  performance  of  a 
contract  for  the  sale  of  land. 

The  bill  alleged  that  the  Defendants  offered  to  purchase  the 
plot  of  land  in  question  by  a  letter  dated  October^  1873^  which 
was  in  the  following  terms : — 

**We  beg  to  submit  our  offer  for  the  plot  of  land  on  the 
east  side  of  Ttid  Lane,  viz.,  £2  per  yard  superficial ;  the  pur- 
chase  to  be  completed  and  possession  given  up  on  or  before  the 
21stof  Jan.  1874": 

That  the  Plaintiffs  sent  the  following  answer  to  the  Defendants, 
dated  the  27th  of  October,  1873  :— 

^'  We  are  in  receipt  of  your  note  offering  us  £2  per  superficial 
yard  for  the  plot  of  land  on  the  east  side  of  Tud  Lane,  which 
offer  we  accept^  aud  now  hand  you  two  copies  of  conditions  of  sale, 
which  we  have  signed;  we  will  thank  you  to  sign  same,  and  return 
one  of  the  copies  to  us  ": 

That  the  conditions  of  sale  referred  to  in  the  above  letter  (which 
were  set  out  in  the  bill)  were  prepared  in  duplicate,  signed  by  the 
PlaintiffSi  and  inclosed  with  the  letter  to  the  Defendants,  and 
after  reciting  that  the  Plaintiffs  had  agreed  to  sell  and  the  Defen- 
dants to  buy  the  piece  of  land  therein  described,  various  stipula- 
tions were  made  as  to  the  delivery  of  the  abstract,  the  time  within 
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which  objections  should  be  made  to  the  title,  and  the  time  when       M.  B. 
the  pnichase  should  be  completed :  1874 

That  the  Defendants  did  not  sign  the  agreement  containing  the  gbo68lst 
conditions  of  sale,  and  that  they  subseqnently  refused  to  complete  ^j^ygock. 
the  contract.  

The  bill  prayed  a  declaration  that  the  said  two  letters  created 
a  binding  contract  for  the  sale  and  purchase  of  the  said  plot  of 
land,  which  ought  to  be  specifically  performed. 

Mr.  Southgate,  Q.C.,  and  Mr.  North,  in  support  of  the  demurrer. 

Mr.  Fry,  Q.C.9  and  Mr.  JdUiffe,  in  support  of  the  bill,  contended 
that  the  two  letters  constituted  a  binding  contracti  and  that  the 
reference  in  the  Plaintiffs'  letter  to  the  conditions  of  sale  did  not 
render  the  acceptance  of  the  Defendants'  offer  a  qualified  accept- 
ance :  Fousie  y.  Freeman  (1) ;  CUtbins  v.  Board  0/  Management  of 
MetropolUan  Aeylum  District  (2) :  Skinner  v.  UrDonall  (3) ;  (7%m- 
noek  T.  Marehioness  of  Ely  (4). 

Sib  0.  Jessel,  M  Jl. : — 

The  only  question  in  this  case  is,  what  is  the  true  construction 
of  the  letter  of  the  Plaintiffs  of  the  27th  of  October,  1873.  The 
Defendants  had  written  to  the  Plaintiffs,  offering  to  purcliase  the 
land  in  question,  to  which  the  PlaintiflGs  replied  as  follows : — 

**  We  are  in  receipt  of  your  note  offering  £2  per  yard  for  the 
plot  of  land,  which  offer  we  accept,  and  now  hand  you  two  copies 
of  conditions  of  sale,  which  we  have  signed ;  we  will  thank  you  to 
sign  same,  and  return  one  of  the  copies  to  us." 

The  principle  which  gOToms  these  cases  is  plain.  If  there  is  a 
simple  acceptance  of  an  offer  to  purchase,  accompanied  by  a  state- 
ment that  the  acceptor  desires  that  the  arrangement  should  be 
put  into  some  more  formal  terms,  the  mere  reference  to  such  a 
proposal  will  not  prevent  the  Court  from  enforcing  the  final 
agreement  so  arrived  at.  But  if  the  agreement  is  made  subject  to 
certain  conditions  then  specified  or  to  be  specified  by  the  party 

(1)  9  Ves.  351.  (3)  2  De  G.  &  Sm.  2G5. 

(2)  11  Beav.  1.  (4)  4  D.  J.  &  S.  638. 
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making  it,  or  by  his  solicitor,  then,  nntil  those  conditions  are 
accepted^  there  is  no  final  agreement  such  as  the  Conrt  will 
enforce. 

Here  the  allegation  is  that  the  agreement  was  subject  to  certain 
conditions  of  sale,  which  were  very  special,  and  such  as  no  par- 
chaser  would  be  bound  to  accept  under  an  open  contract.  I  am 
of  opinion  that  the  acceptance  was  only  conditional,  and  that  there 
was  no  final  contract. 

The  demurrer  must  be  allowed. 

Solicitors  for  the  Plaintiffs :  Messrs.  Bower  &  Cotton,  agents  for 
Mr.  F.  Jnlb,  Halifax. 

Solicitors  for  the  Defendants :  Messrs.  Pritchard,  Enghfiddy  it 
Co.,  agents  for  Messrs.  Qrwndy  &  Kershaw,  Maneliester. 


M.R. 

1874 

April  25. 


LAOEY  V.  HILL. 

[1870    L.    94.] 

CROWLEY'S  CLAIM. 

Principal  and  Agent — Stockbroker — Insolvency  of  PrineipcH — Default  of  Brcker 
on  Stock  Exchange^^Cloaing  of  Account — Indemnity  of  Broker — Custom  of 
Stock  Exchange. 

By  the  usage  of  the  London  Stock  Exchange  stockbrokers  who  hare 
entered  into  contracts  for  the  purchase  of  stock  are,  in  the  event  of  the 
insolvency  of  their  principal,  justified  in  immediately  selling  the  stock.  A 
principal  is  insolvent  within  the  meaning  of  this  rule  when  he  is  unable 
to  pay  his  debts  in  the  ordinary  course  of  bu8inQ^s. 

In  equity  an  agent  is  entitled  to  be  indemnified  against  liability,  as  well 
as  loss,  incurred  on  behalf  of  the  principal. 

Messrs.  C,  brokers  on  the  London  Stock  ExeJtange,  on  behalf  of  Sir  B.  ff^ 
entered  into  contracts  for  the  purchase  of  stocks  to  be  completed  on  the  15th 
of  July,  1870.  On  the  12th  of  July  they  wrote  to  Sir  B.  H.  to  the  effect 
that  unless  he  paid  them  on  the  15th  a  balance  (which  consisted  of  the 
difference  between  the  contract  price  of  the  stock  and  the  value  thereof  at 
the  market  price  of  the  day)  owing  to  them  from  him  they  would  be  de- 
faultei's ;  but  that  if  such  payment  were  made,  they  would  sell  or  continue 
the  stocks,  as  he  thought  fit.  Sir  B.  B.  promised  to  pay,  and  directed  them 
to  deal  with  the  stocks  as  they  thought  best,  and  they  sold  part  and  con- 
tinued part.    Sir  B.  H.  did  noC  pay  on  the  15th,  but  shot  himself;  on  the 


Claik. 


YOK  XMIL]  EQUITY  CASES.  18S 

next  day  a  bank  of  which  he  was  a  partner  stopped  payment,  and  on  the  19th        M.  B. 
he  died.    On  the  16th  Messrs.  C.  were  (solely  by  reason  of  Sir  B.  J?.*«  fiiilure  jgy^ 

to  pay  them)  declared  defaulters  on  the  Stock  Exchange,  and  ceased  to  be         ^^v^ 
members  of  that  body,  and,  in  acoordance  with  the  rules,  all  their  transac-       I^oet 
tions  for  Sir  B,  B,  were  closed,  and  all  the  stocks  they  had  continued  for  Sir        Hill. 
E,  H.  were  sold  at  the  price  of  the  day.    In  consequence  of  the  value  of  the         — -^ 
stocks  having  fallen,  the  balance  appearing  to  be  due  to  them  from  Sir       ^^^^  ^ 
B.  S.  was  thus  largely  increased.    The  stocks  afterwards  continued  to  fall 
iu  value.    Messrs.  C  afterwards  paid  6s.  Sd.  in  the  pound  on  their  Stock 
Exchange  debts,  and  were  re-admitted  as  members  of  the  Stock  Exchange : — 

Held,  that  the  sale  was  justifiable,  both  under  the  usage  of  the  Stock  Ex- 
change (which  entitles  a  broker  to  sell  upon  his  principal  becoming  insolvent) 
and  also  because  the  continuation  was  only  effected  on  the  representation  of 
Sir  B.  B,  that  he  would  pay  on  the  15th : 

Edd^  also,  that  although  Messrs.  C,  had  not  paid  their  debts  in  full,  they 
were  entitled  to  prove  against  Sir  B,  H*b  estate  for  the  increased  balance 
appearing  due  to  them  after  the  sales  were  effected. 

Messrs.  CBOWLEY  were  brokers  on  the  London  8toek  Ex- 
change,  and  had  been  employed  in  that  capacity  by  Sir  Bdbert 
Harvey,  a  banker  at  Norwich.  Prior  to  Joly^  1870,  they  had 
bought  for  him,  on  the  Stock  Exchange,  large  quantities  of  Spanish 
and  other  stocks,  and  from  time  to  time,  according  to  his  orders, 
re-sold  part  of  the  stocks  so  bought ;  but  they  never  themselves 
actually  took  off  the  market  or  paid  for  any  of  sach  stock.  On 
the  12th  of  July,  1870,  Messrs.  Crowley  had  entered  into  contracts 
for  the  purchase  of  a  large  quantity  of  such  stock,  to  be  completed 
on  the  next  settling-day,  Friday,  the  15th  of  July,  1870.  Being 
I^rsonally  liable  on  these  contracts,  and  anxious  as  to  the  ful- 
filment of  them,  they,  on  the  12th  of  July,  wrote  to  Sir  Bdbert 
Harvey  a  letter  from  which  the  following  is  an  extract : — 

^'  The  position  is  simply  this.  We  depend  entirely  on  yon ;  if 
joa  pay  us  in  foU  on  Friday,  we  can  face  our  other  di£Bculties,  but 
if  you  do  not  we  cannot  stand.  Hence  the  tone  of  our  last  two  or 
three  letters. 

''If  we  bad  to  succumb  it  would  necessitate  the  closing  of  your 
account  at  perhaps  an  unfortunate  moment,  and  your  name  would 
be  divulged,  a  thing  we  very  much  dread  having  to  do. 

''  It  is  also  necessary  we  should  know  to-morrow  morning  early 
how  affidrs  are  to  go.  If  we  are  to  continue  we  must  do  it 
boldly,  and  we  cannot  do  that  if  we  are  in  any  doubt  about  being 
able  to  pay  up  differences  on  Friday. 


Hill. 
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M,  B.  "  We  look  to  you  therefore  to  come,  or  write,  or  telegraph  an 

1874       assarance  to  support,  or  directions  to  close,  as  the  case  may  be. 

lI^       ^^^  7^^  guidance  we  have  gone  through  your  account,  and  at 

to-night*B  closing  prices  the  differences  due  from  you  would  be 

about  £20,000 ;  to-morrow  may  alter  that.'* 

Gbowlet*8 

Claim.  Qn  the  following  day,  the  13th  of  July,  Sir  Robert  Harvey  sent, 

in  reply  to  Messrs.  Crowley^s  letter,  a  telegram  in  the  following 
terms : — ^^  Do  just  what  suits  you  best ;  I  will  settle  all  you  say  on 
Friday  morning." 

Acting  on  this  telegrami  Messrs.  Crowley ^  on  the  13th  of  July, 
closed  the  transaction  as  to  part  of  the  stock  they  had  contracted  to 
purchase  by  selling  such  part  for  the  15th  of  July ;  and  they 
'' continued"  the  contracts  as  to  a  further  part  of  the  stocL  Accord- 
ing to  the  practice  of  the  Stock  Exchange^  such  continuation  is 
effected  by  the  vendor  of  the  stock  (in  consideration  of  a  payment  to 
him  by  the  purchaser)  entering  into  two  contracts  with  the  pur- 
chaser ;  one  a  contract  for  the  purchase  of  the  same  amount  pf  stock 
as  he  has  contracted  to  sell  (such  contract  to  be  completed  on  the 
next  settling-day,  430  as  to  cancel  the  subsisting  contract),  and  the 
other,  a  fresh  contract  for  the  sale  of  the  same  amount  of  stock,  ta 
be  completed  on  the  settling-day  next  but  one,  which  in  the 
present  case  was  the  30th  of  July. 

On  the  same  13th  of  July,  Messrs.  Crowley  by  letter  informed 
Sir  Edbert  Harvey  what  stocks  they  had  sold  and  continued  respec- 
tively, and  advised  him  to  sell  a  still  further  portion  of  the  stocks. 
At  the  same  time  they  sent  him  a  statement  of  account,  by  which 
it  appeared  that,  taking  the  stocks  they  had  contracted  to  buy  on 
his  account  at  the  price  of  the  day,  he  was  indebted  to  them  to 
the  amount  of  £15,912  12s.  Id. 

On  the  14th  of  July  Sir  BAert  Harvey  sent  to  Messrs.  Crov^ey 
a  telegram,  directing  them  to  sell  a  further  portion  of  the  stocks, 
and  also  promising  to  settle  all  on  Friday  morning.  Messrs. 
Crowley  sold  part  of  the  stock  mentioned  in  this  telegram,  but  did 
not  sell  the  rest  in  consequence  of  a  heavy  fall  (of  8  or  9  per  cent) 
taking  place  in  the  price  thereof,  and  they  referred  to  Sir  Bobert 
Harvey  for  further  instructions  on  the  subject. 

Sir  Robert  Harvey  did  not  give  any  further  instructions  or  fulfil 
his  promise  to  pay  Messrs.  Crowley  on  the  15th  of  July,  but  shot 


V. 

Hill 
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himself  on  the  afternoon  of  that  day.    On  the  16th  of  July  his       M.B. 
bank  stopped  payment.    On  the  19th  of  July  he  died.  1874 

Messrs.  Crowley,  in  consequence  of  Sir  Robert  Harvey's  failure  to  i^^ 
make  the  promised  payment,  and  (as  appeared  by  the  evidence) 
in  consequence  of  that  alone,  were,  on  the  16th  of  July,  declared 
defaulters,  and  in  accordance  with  the  rules  (1)  of  the  Stock  Clatm. 
ExAange  all  their  transaction  were  peremptorily  closed,  and  their 
accounts  made  up  by  the  official  assignees  at  the  price  current  on 
that  day.  Such  price  current  was  less  than  that  of  the  13th  of 
Jnly,  and  the  result  was  that  the  balance  appearing  by  their  books 
against  Sir  Bdbert  Harvey  was  increased  to  £20,482  17s.  4(Z. 

Messrs.  Crowley  subsequently  paid  6s.  8d,  in  the  pound  on  their 
Sock  Exekange  debts,  and  they  assigned  the  sum  of  £7101 18s.  2<2., 
part  of  the  debt  due  to  them  from  Sir  Robert  Harvey,  to  trusteep, 
for  their  StocJs  Exchange  creditors ;  and  in  October,  1870,  they 
were  re-admitted  members  of  the  Stock  Exchange. 

The  rules  of  the  Stock  Exchange  do  not  define  the  effect  of  re- 
admission.  Mr.  De  Zoete,  the  chairman  of  the  committee  of  the 
Stock  Exchange,  gave  evidence  to  the  effect  that  re-admission  is  not 

(1)  The  following  are  the  material         "167.  Two  or  more  members  shall  be 

rules: —  appointed  annually  by  the  committee 

"  142.  A  member  miable  to  fulfil  bis  to  act  as  oflSdal  assignees,  whose  duty 

CDgagements  shall  be  publicly  declared  it  shall  be  to  obtain  from  a  defaulter 

a  defaulter  by  direction  of  the  chair-  his  original  books  of  account,  and  a 

man,  deputy-ohairman,  or   any   two  statement  of  the  sums  owing  to  and  by 

members  of  the  committee.  him,  to  attend  meetings  of  creditors,  to 

'443.  A  member  declared  a  defaulter  summon   the   defaulter    before   such 

on  the  SUxk  Exchange  ....  ceases  to  meetings  ;  to  enter  into  a  strict  exami- 

be  a  member."  nation  of  every  account ;  to  investigate 

**  156.  A  de£aulter  shall  not  be  eli-  any  bargains  suspected  to  have  been 

gible  for  re-admission  who  shall  not  effected  at  unfair  prices,  and  to  manage 

We  paid  from  his  own  resources,  in«  the  estate  in  conformity  with  the  direc- 

dependently  of  his  security  money,  at  tion  of  the  majority  of  the  creditors 

least  one-thiid  of  the  balance  of  any  present." 

loss  that  may  occur  on  his  transac*        "169.  The  official  assignees  shall  pub- 

tiooa,  whether  on  his  o?m  account  or  licly  fix  the  prices  at  which  a  defaulter's 

that  of  principals ;  or  who,  in  the  event  transactions  shall  be  closed,  such  prices 

of  his  debts  being  less  than  the  amount  to  be  those  current  in  the  market  im- 

which  his  soietles  may  be  called  upon  mediately  before  the  declaration ;  but, 

to  pay,  shall  not  have  refunded  to  the  in  the  event  of  a  dispute  as  to  the 

soreties  one-third  of  the  amount  paid  prices  named,  they  shall  be  fixed  by  two 

by  ihem."  members  of  the  committee." 

V<tt*  xvnL  0  2 


186  EQUITY  OASES.  [L.  B. 

'  M.  B.  equivalent  to  a  legal  discharge  of  Stock  Exchanffe  debts ;  that  there 
1874  is  no  discharge  except  by  payment  of  all  liabilities  in  full ;  that 
Lacet  01^^  member  is  not  allowed  to  sue  another  member  without  the 
Hill.       permission  of  the  committee ;  but  that  every  year  upon  the  re-ad- 

.     mission  of  members  the  committee  specially  considered  the  posi- 

CLAiif.  tion  of  members  who  had  been  declared  defaulters,  and  if  they 
thought  that  the  member  was  in  a  position  to  make  some  further 
payment,  they  intimated  their  opinion  to  him ;  and  that  it  thus 
practically  resulted  from  the  action  of  the  committee  that  payments 
were  from  time  to  time  made  by  members  according  to  their 
ability  towards  the  liquidation  of  old  liabilities. 

The  suit  of  Lacey  v.  HiU  was  instituted  by  creditors  for  the 
administration  of  Sir  B.  Harvey's  estate,  and  Messrs.  Crotdey 
carried  in  a  claim  in  the  suit,  against  the  estate,  to  the  amount  of 
£20,482  17$.  4d.  This  claim  was  not  disputed  to  the  extent  of 
£15,912  12«.  Id.,  being  the  amount  appearing  to  be  due  fix>m  Sir 
Robert  Harvey^  by  the  account  rendered  to  him  on  the  13th  of 
July.  The  validity  of  the  residue  of  the  claim  now  came  before 
the  Court  on  an  adjourned  summons. 

It  appeared  from  the  evidence  that  where  the  principal  of  a 
broker  on  the  London  Stoek  Exchange  has,  by  reason  of  insolvency, 
bankruptcy,  or  death,  become  unable  to  receive  and  pay  for,  or 
to  deliver  the  stocks  and  shares  which  he  has  ordered  to  be 
purchased  or  sold,  and  no  one  is  authorized  to  deal  with  the 
account,  or  able  and  willing  to  take  the  responsibility  thereof, 
then  the  broker  (who  as  between  himself  and  other  members  of 
the  Stock  Exchange  stands  in  the  position  of  principal,  and  is 
liable  as  such  on  all  contracts  for  the  sale  and  purchase  of  stocks 
and  shares),  may,  by  the  usage  and  custom  of  the  Stock  ExchanffCj 
proceed  at  the  earliest  practicable  period  to  close  the  account  of 
such  insolvent  principal  by  selling  on  the  best  terms  amounts  of 
all  stocks  or  shares  equivalent  to  those  he  may  have  contracted  to 
take,  and  by  purchasing  amounts  of  all  stocks  or  shares  equiva- 
lent to  those  he  may  have  contracted  to  deliver. 

It  appeared  that  the  stocks  contracted  to  be  purchased  by 
Messrs.  Crowley  on  Sir  Robert  Harvey^e  account  continued  to  fall 
after  the  16th  of  July,  and  that  if  a  sale  had  been  postponed  until 
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iifler  the  30th  of  that  month  (the  settling-day  next  after  the  15th),       M.  r. 
.  the  amount  of  the  daim  would  have  been  greater.  1874 

Contract  notes  relatmg  to  all  the  stocks  purchased  or  continued      lacet 
on  Sir  jB.  HarvetfB  account  were  duly  forwarded  to  Sir  Bobert       g^j^ 
Earvey.    These  notes  were  not  in  evidence,  but  it  was  stated  at       — 
the  Bar  that  they  were  expressed  to  be  subject  to  the  rules  and      Claiil 
usages  of  the  London  Stock  Ezeliange,    It  was  agreed  that  the 
contract  notes  should  be  formally  put  in  evidence  before  the  order 
was  drawn  up,  and  the  judgment  was  given  on  the  assumption  that 
this  would  be  done. 

The  AUomey-Oenercd  (Sir  iZ.  Baggallay\  and  Mr.  Dundas  Oar- 
diner^  for  Messrs.  Crowley^  relied  on  the  decision  in  Scrimgeour^s 
Claim  (1)  as  governing  the  present  case. 

Mr.  Fryy  Q.C.,  and  Mr.  Cozem-Hardy,  for  the  legal  personal 
representative  of  Sir  Bobert  Harvey : — 

This  case  is  distinguishable  from  Scrimgeour^s.  There  the  stock 
which  was  the  subject  of  the  claim  had  been  actually  bought  and 
taken  off  the  market ;  and  the  Lords  Justices  held  that,  under  the 
circumstances,  brokers  had  authority  to  sell  the  stock.  Here 
everything  rested  in  contract,  and  Messrs.  Ch'ouley  would  not  have 
been  in  the  like  position  with  Messrs.  Scrimgeour  until  the  31st 
of  July.  They  actually  sold  on  the  16th,  and  it  is  nothing  to  the 
purpose  to  allege  that  if  they  had  sold  on  the  31st  of  July  we 
should  have  been  in  a  worse  position. 

[The  Masteb  of  the  Bolls  : — ^The  latter  part  of  Lord  Justice 
MelUsk*s  judgment  seems  exactly  to  cover  that  point  and  to  decide 
it  against  you.] 

We  submit  that  that  judgment  must  be  read  with  reference  to 
the  circumstances  of  the  particular  case  then  before  the  Court, 
which,  as  has  been  pointed  out,  are  different  from  those  of  the 
present  case. 

Further,  the  moment  Sir  BdbeH  Harvey  failed  to  fulfil  his 
promise,  the  brokers  should  have  elected  to  sell ;  if  they  had  done 
so,  the  loss  would  only  have  amoonted  to  £15,912  12s.  1(2.,  which 
we  are  willing  to  pay. 

(1)  Law  Kep.  8  Ch.  921. 

0  2  2 
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M.  R.  [The  Mastee  of  the  Bolls  : — At  that  time  they  had  agreed  ta 

1874        continue  the  account ;  they  could  not  leave  such  a  matter  as  that 
Lacey      to  the  last  moment.] 

T. 

Hill.  Messrs.  Crowley  do  not  bring  themselves  even  within  the  terms 

Crowley's    ^^  *^®  ^^^®  ^^  ^^^  Stock  Exchange,  if  that  be  valid.    The  sale  took 

ChMM.      place  on  the  16th  of  July,  at  that  time  Sir  Robert  Harvey  was  not 

dead,  nor  had  he  become  bankrupt  or  insolvent;  in  fact,  it  is  not 

certain  even  now  whether  his  estate  may  not  prove  sufficient  for 

payment  of  all  his  debts  in  full. 

Again,  the  case  of  Duncan  v.  HiH  (1)  shews  that  the  claim  is 
in  the  nature  of  one  for  indemnity,  and  although  it  is  sworn  in  the 
present  case  that  the  claimants'  loss  has  been  exclusively  caused 
by  the  default  of  Sir  Robert  Harvey,  still  they  can  only  recover 
what  they  have  actually  paid,  and  not  the  whole  amount  for  which 
they  were  liable  previously  to  their  re-admission  to  the  Stock  Ex- 
change.  It  would  have  been  different,  perhaps,  if  Sir  Rdberi 
Harvey  had  entered  into  a  covenant  to  indemnify  them :  Parker 
v.  Lewis  (2);  but  here  the  indemnity  is  only  implied. 

[The  Master  of  the  Bolls  referred  to  Cruse  v.  Paine  (3).] 

Mr.  Souihgate,  Q,C.,  and  Mr.  Merewether,  for  the  Plaintiffs  in  the 
suit,  referred  to  CoUinge  v.  Heywood  (4),  as  shewing  that  payment 
and  not  mere  liability,  was  required  in  order  to  maintain  an  actioa 
on  a  contract  of  indemnity.  If  a  mere  liability  were  enough,  the 
party  recovering  might  afterwards  compromise  for  less  than  he- 
recovered. 

Sir  G.  Jessel,  M.R.  : — 

Assuming  that  the  contract  notes  are  produced  and  verified,  I 
think  that  the  claimants  have  made  out  their  case. 

The  case  is  simply  this :  Messrs.  Crowley  were  the  brokers  of 
Sir  Robert  Harvey.  In  that  capacity  they  bought  for  him  various 
stocks,  Spanish  stock  amongst  the  rest;  and  from  time  to  time,, 
according  to  his  orders,  sold  the  stock.  On  the  13th  of  July  he 
owed  them  some  £15,000  on  the  balance  of  account ;  that  is,  if 
they  had  sold  all  the  stock  which  they  had  bought  for  him  at  the 

(1)  Law  Rep.  8  Ex.  242.  (3)  Law  Rep.  6  Eq.  641. 

(2)  Ibid.  8  Ch.  1035 ;  see  p.  105a  (4)  9  A.  &  E.  638. 
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market  price  of  the  day  he  would  have  been  indebted  to  them  in 
that  amount  They  found  that  they  were  in  this  position,  that 
imless  Sir  Bobert  Harvey  paid  them  they  would  be  defeiulters  on 
the  Stock  Exchange^  and  therefore  they  wrote  to  him,  saying  in 
effect :  ''  The  settling-day  is  Friday,  the  15th  July,  and  unless 
yoa  pay  us  on  that  day  we  shall  be  defaulters.  But  if  you  agree 
lo  pay  us  on  that  day  we  can  go  on  with  our  business,  and  if  you 
will  agree  to  pay  us  on  that  day  we  will  either  then  continue 
yoor  account"  (which  is  done  by  entering  into  a  new  series  of 
«des  and  purchases,  that  is,  they  contract  to  sell  what  stocks 
they  have  bought,  and  then  contract  to  buy  equivalent  quanti- 
ties)—" we  will  either  continue  your  account  or  sell,  as  you  think 
best"  He  tel^raphed  that  they  should  sell  part ;  but  as  to  the 
rest  they  were  either  to  continue  or  sell  as  they  pleased,  and 
4it  the  same  time  he  stated  that  he  would  pay  on  the  Friday. 
That  of  course  was  a  representation  on  which  they  could  act 
They  had  told  him  that  as  honest  men  they  could  not  continue  un- 
less he  paid,  and  that  if  he  did  not  pay  they  should  be  defaulters, 
fie  represented  that  he  would  pay ;  and  on  the  strength  of  that 
i^resentation  they  continued  a  portion  of  the  stocks.  He  did  not 
fay  on  the  15th,  but  made  an  attempt  at  suicide.  On  the  16th 
they  were  declared  defaulters ;  that  is,  they  made  de&ult  on  the 
15th,  and  on  the  16th  they  were  declared  defaulters,  and  in  the 
Qsnal  course  their  creditors,  acting  under  the  Stock  Exchange  rules, 
closed  their  accounts,  that  is,  sold  all  the  stocks  they  had  con- 
tracted to  buy,  including  the  stocks  they  had  contracted  to  buy 
for  Sir  Bclbert  Harvey. 

The.  first  question  I  have  to  decide  is,  was  such  a  sale  autho- 
rized ?  It  was  said  the  only  authority  Messrs.  Crowley  had  was 
to  purchase  for. the  next  account  day,  the  30th,'  and  they  had  no 
Qght  therefore  to  sell  before  that  day.  I  admit  that  their  right  to 
fiell  before  that  day  is  not  a  right  ordinarily  possessed  by  an  agent 
who  has  contracted  to  buy  for  delivery  on  a  future  day.  I  think 
the  right  depends  on  two  grounds,  and  that  it  is  well  warranted  on 
both.  The  first  ground  is  that  they  did  not  agree  to  continue 
except  on  the  representation  by  Sir  Bcbert  Harvey  that  he  would 
fay  on  the  Friday.  He  left  them  to  continue  or  not,  knowing  they 
i'ould  not  continue  unless  they  relied  on  that  representation,  which 
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he  failed  to  perform.  I  agree  with  Mr.  Fry's  observation  that 
under  that  right  they  were  bound  to  sell  soon  afterwards,  that  they 
had  not  the  right  to  sell  at  any  future  time  they  pleased ;  but  the 
sale  took  place  next  morning,  and  so  no  time  was  really  lost. 

I  think  they  had  also  a  right  to  sell  on  another  ground.    By 
the  rules  and  usage  of  the  Stock  Exdiange  if  the  principal  dies  or 
becomes  insolvent  during  the  currency  of  the  account  the  broker 
has  a  right  to  sell  immediately.    It  appears  that  these  rules  and 
usages  were  expressly  part  of  the  contract^  not  only  as  between 
the  brokers  and  jobbers  from  whom  Messrs.  Crowley  purchased,  but 
as  between  themselves  and  Sir  Robert  Harvey,  and  I  have  no  doubt 
in  this  particular  instance  were  perfectly  well  known  to  him. 
What  is  the  meaning  of  the  client  becoming  insolvent  in  the  sense 
of  the  rules?    It  is  the  simple  meaning  of  insolvoncy  as  between 
business  men.    What  happened  was  this.    Sir  Robert  Harvey  at- 
tempted to  commit  suicide  on  the  afternoon  of  Friday.    He  was 
principal  partner  of  the  bank  at  Norwich^  and  that  bank  put  up 
its  shutters  on  the  next  morning  and  did  no  more  business.    It 
was  soon  noised  abroad  that  the  bank  was  insolvent,  and  so  the 
members  of  the  Stock  Exchange,  people  who  were  interested,  were 
informed.    This  turned  out  to  be  the  fact.    I  am  asked  to  say  that 
that  is  not  evidence  of  the  insolvency  of  Sir  Robert  Harvey.    In> 
solvency  within  the  Stock  Exchange  rule  means  inability  to  pay 
debts  in  the  ordinary  commereial  sense  and  in  the  ordinary  course 
of  business.     Then  what  is  to  be  said  of  a  bank  that  puts  up  the 
shutters  and  does  not  pay  ?    Is  not  that  evidence  of  insolvency  ? 
I  hardly  know  how  else  a  jury  exercising  the  ordinary  conmion 
sense  which  is  to  be  attributed  to  juries  could  find  anybody  .insol- 
vent unless  he  came  forward  and  shewed  that  the  whole  amoant 
of  his  assets  was  n6t  equal  to  the  whole  amount  of  his  liabilities. 
I  think  there  was  very  good  evidence,  and  such  evidence  as  entitled 
the  brokers  to  act  upon  it,  and  therefore  ihey  had  the  right  to  sell 
on  the  second  ground  also. 

Then  it  is  said  the  brokers  made  default,  and  that  they  have  not 
paid  for  the  stock  they  purchased  for  Sir  Robert  Harvey.  But  if 
he  has  had  the  stock  sold  for  him,  and  is  credited  with  the  pro- 
ceeds, what  difference  can  it  make  to  him  whether  the  brokers  paid 
for  it,  or  whether  the  persons  who  sold  it  have  chosen  to  give  them* 
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credit  for  the  amount  ?  He  has  bad  the  stock,  and  he  has  had  it  M.  B. 
sold  for  him ;  that  is,  he  has  hevn  credited  with  the  proceeds.  1874 
Suppose  a  man  buys  a  horse  or  a  cargo  of  corn  for  his  principal,  lIcet 
and  before  the  day  of  the  delivery  sells,  crediting  the  principal 
with  the  proceeds  in  account,  then  although  the  principal  has 
not  the  thing  deliyered  to  him  he  has  the  benefit,  of  the  sale  by  Claih, 
being  credited  with  it  in  account  It  appears  to  me  that  that  is 
the  true  Tiew  of  the  present  transaction,  and  it  is  utterly  imma- 
terial whether  the  broker  who  has  become  personally  liable  for 
the  amount  has  paid  at  all.  But  in  addition  to  this  it  appears 
to  me  the  case  of  a  defaulter  on  the  Stock  Exchange  differs  from 
the  case  of  a  bankrupt  by  the  English  law.  Such  a  defaulter 
obtains  no  discharge  from  his  debts.  All  that  happens  is  this,  un- 
less he  pays  6«.  8d.  in  the  pound  he  is  not  admitted  into  the  Stock 
Exchange  again,  and  remains  liable  to  actions  by  all  his  creditors. 
If  he  pays  6«.  8(2.  in  the  pound  and  is  re-admitted,  then  the  Stock 
Exchange  committee  will  not  allow  any  member  of  the  Stock 
Exchange  to  sue  him  without  their  permission.  The  object  of  this 
is  to  secure  that  his  assets  shall  be  fairly  distributed,  and  as  I 
understand  it,  every  year  a  man  who  has  been  a  defaulter  is  called 
upon  to  shew  whether  he  can  pay  any  more,  and  if  he  can  pay  any 
more  he  does  so  till  he  liquidates  the  the  whole  debt.  So  that  in 
point  of  fact  if  these  gentlemen  recover  in  this  suit  they  will 
actually  have  to  distribute  what  they  recover  amougst  their 
creditors  on  the  Slock  Exchange,  and  will  be  in  no  wise  released 
from  the  payment. 

Last  of  all  it  is  said  this  is  a  liability  as  distinguished  from  an 
actual  payment,  and  that  the  agent  or  person  entitled  to  be  in- 
demnified has  no  remedy.  Whatever  may  be  the  case  at  law  (as 
to  which  I  say  nothing,  because  it  is  not  necessary,)  it  is  quite  plain 
that  in  this  C!ourt  any  one  having  a  right  to  be  indemnified  has  a 
right  to  have  a  sufficient  sum  set  apart  for  that  indemnity.  It  is 
not  very  material  to  consider  whether  he  is  entitled  to  have  that  sum 
paid  to  him,  or  whether  it  must  be  paid  direct  over  to  the  creditor. 
If  the  creditor  is  not  a  party,  I  believe  that  it  has  been  decided  that 
the  party  seeking  indemnity  may  be  entitled  to  have  the  money 
paid  over  to  him.  As  to  the  observation  that  he  may  compromise 
for  less,  the  answer  is,  that  the  person  liable  to  indemnify  can  go 
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to  the  creditor  and  set  him  right.  It  is  his  o\?n  fault  that  the 
liability  remains.  Bat  he  is  certainly  in  equity  liable  to  in* 
demnify,  and  liable  to  indemnify  to  the  extent  of  the  liability 
incurred  by  the  agent  on  his  behalf^  and  that  is  quite  sufficient 
to  substantiate  this  proof  against  this  estate. 

Therefore,  on  these  grounds  I  shall  allow  the  whole  proof,  and 
of  course  with  costs. 

Solicitors :  Messrs.  Travers  Smith  &  Co.  ;  Messrs.  Sharpe^ 
Parkers,  &  Co.,  agents  for  Mr.  Coaks,  Normeh  ;  Messrs.  LinkUJier 
it  Co. 


M.  R. 

1874 

March!. 


STEED  V.  PREECE. 

[1868    8.    1.] 

Becd  Estate — Conversion — Truant  Tenant  in  Tail — Sale  hy  Court  of  Ip/anfs 
Real  Estate — Deaih  of  Ir^ani — DevdtUion  qf  Proceeds  of  8ak. 

Real  estate  was  conveyed  to  trustees  upon  trust  for  two  infants  as  tenants 
in  common  in  tail,  with  cross  remainders  between  them.  A  suit  was  insti- 
tuted by  the  trustees  against  the  eestuis  que  trust  for  the  administration  of 
the  trust,  and  a  decree  was  made  after  one  of  the  infants  had  attained  twenty- 
one,  by  which  (the  Court  being  of  opinion  that  a  sale  would  be  for  the  benefit 
of  the  infant  Defendant,  and  the  adult  Defendant  consenting)  a  sale  was 
ordered.  A  sale  was  made  under  the  decree,  and  the  purchase-money  pdd 
into  Court ;  and  upon  further  consideration  the  adult*8  share  was  paid  to 
him,  and  the  infant's  share  carried  to  his  separate  account.  The  infant 
afterwards  died  without  having  attained  twenty-one : — 

Held,  that  the  fund  in  Court  belonged  to  his  legal  personal  representative, 
and  was  not  to  be  treated  as  realty. 

Flanagan  y.  Flanagan  (1)  followed. 

Jermy  v.  Preston  (2)  and  Cooke  v.  DeaUy  (3)  questioned, 

Jl>Y  an  indenture  dated  the  29th  of  May,  1857,  certain  real  estate 
was  assured  unto  and  to  the  use  of  Francis  Davis  and  Sarah 
Preece,  their  heirs  and  assigns,  in  trust  for  John  Preeee  and  Edward 
Edtoin  Preeee,  and  the  heirs  of  their  respective  bodies,  in  equal 
shares  as  tenants  in  common;  and  if  either  of  them  should  die 


(1)  Cited  in  Fletcher  t.  Ashburner, 
1  B.  C.  C.  498. 


(2)  13  Sim.  356. 

(3)  22  Beav.  196. 
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without  issae,  then  as  to  the  entirety  of  the  premises  for  the  other       m.  B, 
of  them  and  the  heirs  of  his  body ;  and  if  both  should  die  ivithout       i874 
issQe,  then  as  to  part  of  the  real  estate  in  trust  for  Sarah  Preece      Steet> 
for  Ufe,  and  after  her  death  for  Frande  Davis,  his  heirs  and     pb^» 

assigns,  and  as  to  the -residue  of  the  same  real  estate  upon  trust       

for  Francis  DaviSy  his  heirs  and  assigns. 

Both  John  Preeee  and  Edward  Edwin  Preece  were  illegitimate, 
and  at  the  date  of  the  deed  were  infants  aged  ten  and  two  years 
mpectiTely. 

Franms  Davis  died  in  1866.  In  1867  Sarah  Preece  intermarried 
"ffiih  John  Steed. 

In  January,  1868,  Mr.  and  Mrs.  Steed  filed  the  bill  in  this  suit 
against  John  Preece  and  Edtcard  Edwin  Preece,  praying  that  the 
trosts  of  the  indenture  might  be  administered  by  the  Court ;  that 
proper  directions  might  be  given  as  to  the  letting  and  management 
of  the  trust  property ;  that  if  it  should  appear  to  the  Court  neces- 
sary or  expedient  a  partition  of  the  trust  property  between  the 
Defendants  might  be  directed ;  and  that  provision  might  be  made 
for  the  costs  of  the  suit. 

John  Preeee  attained  twenty-one  on  the  3rd  of  January,  1868. 
On  the  19th  of  June,  1868,  a  decree  was  made  which,  after  declar- 
ing that  the  trusts  ought  to  be  administered,  decreeing  accordingly, 
and  directing  an  account  of.  the  rents  and  profits,  proceeded  as 
follows : — ''  And  his  Lordship  being  of  opinion  that  it  will  be  for 
the  benefit  of  the  infant  Defendant.that  the  premises  comprised  in 
the  said  indenture  should  be  sold,  and  the  Defendant  John  Preece 
consenting  thereto,  doth  order  that  the  same  be  sold  with  the  appro- 
bation of  the  Judge,  the  Defendant  John  Preece  being  at  liberty 
to  bid  and  become  the  purchaser  thereof ;  and  it  is  ordered  that 
the  money  to  arise  from  such  sale  be  paid  into  the  bauk,  with  the 
prifity  of  the  Accountant-General  of  this  Court,  to  the-  credit  of 
this  cause,  Steed  v.  Preece,  1868  S.  1.  And  his  Lordship  doth 
declare  that  the  costs  of  the  said  infant  Defendant  are  to  be  a 
chaise  upon  his  share  of  the  said  premises.  And  the  further  con- 
sideration of  this  cayse  is  adjourned,  and  any  of  the  parties  are  to 
be  at  liberty  to  apply  as  they  may  be  advised.** 

The  property  was  sold  under  this  decree,  and  the  purchase-money 
was  paid  into  Court.  ^      ^ 
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M.  IX.  By  an  order  made  in  the  suit  on  the  19th  of  December^  1868,  it 

1874  was  ordered  that  the  costs  of  the  suit  of  the  Plaintiffs  and  De- 
St££i*  fendants  should  be  taxed,  including  in  the  costs  of  the  Defendant 
John  Preece  the  costs  of  inroUing  the  conveyances  of  the  property 
to  the  purchasers ;  that  such  costs,  when  taxed  (except  the  said 
costs  of  inroUing  the  conveyances)  should  be  paid  out  of  the  pur- 
chase-money in  Court ;  that  out  of  one  equal  moiety  of  the  residue 
of  the  said  purchase-money  the  costs  of  inroUing  the  conveyances 
should  be  paid,  and  that  the  residue  of  the  said  moiety  should  be 
paid  to  the  Defendant  John  Preece;  and  that  the  remainiog 
moiety  of  the  purchase-money  should  be  invested  in  bank  annui- 
ties in  trust  in  the  cause,  ''  the  account  of  the  infant  Defendant 
Edward  Edwin  Preece ;"  and  that  the  dividends  to  accrue  on  such 
bank  annuities  be  paid  to  the  guardian  of  the  infant  Defendant, 
and  be  applied  toifrards  his  maintenance ;  and  liberty  to  apply  ^as 
given. 

A  moiety  of  the  fund  remaining  after  payment  of  costs  was 
accordingly  invested  in  bank  annuities  and  carried  to  the  account 
directed  by  the  last  stated  order.  The  other  moiety  was  paid  out 
to  John  Preece, 

Edward  Edwin  Pr^^^died  on  the  6th  of  January,  1874,  without 
having  attained  twenty-one,  and  without  issue. 

On  the  9th  of  February,  1874,  John  Preece  executed  a  deed 
(which  was  afterwards  inroU^d  in  Chancery),  whereby  he  pur- 
ported to  bar  his  estate  tail  in  the  said  fund  in  Court ;  and  he  now 
presented  a  petition  asking  for  payment  of  the  fund  to  himself. 

By  direction  of  the  Court,  the  petition  was  served  on  the 
Attorney-General. 

Mr.  Btociwiora,  for  the  Petitioner: — 

The  sale  of  the  estate  under  the  order  of  the  Court  could  not 
alter  the  devolution  of  the  property.  In  the  first  place,  I  contend 
that  the  sale  was  whoUy  unauthorized,  the  Court  having  no  juris- 
diction to  seU  purely  for  the  benefit  of  the  infant:  Calvert  r. 
Godfrey  (1)  ;  if  so,  the  right  of  the  petitioner  is  quite  clear.  The 
sale,  however,  appears  to  have  been  made  for  the  purpose  of  raising 
costs,  in  the  same  way  as  sales  were  ordered  in  Cox  v.  Cox  (2), 

(1)  6  Beav.  97.  (2)  3  K.  <Sr  J.  554. 
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HMard  v.  HvUbard  (1),  Thackeray  v.  Parker  (2),  and  Davis  v.       M.  B. 
Turvey  (3).    If  this  be  go,  the  sale  may  be  valid  so  far  as  regards       i874 
the  safety  of  the  purchaser,  but  the  rights  of  the  parties  interested      g^^ 
in  the  property  will  not  be  affected :  Jermy  v.  Preston  (4) ;  Cooke     p  ^• 

V.  Deahy  (5).    The  principle  of  the  last-mentioned  case  was  men-       

tioned  with  approval  in  Dyer  v.  Dyer  (6).  The  case  of  FUmagan 
V.  Flanagan^  cited  in  Fletcher  v.  Ashbumer  (7),  and  in  the  argument 
in  Aekroyd  y.  SmUkson  (8),  is  not  inconsistent  with  these  cases, 
for  there  the  testatrix  contemplated  a  sale  of  her  real  estate,  and 
expressly  disposed  of  the  surplus  proceeds. 

Mr.  Hemming,  for  the  Attomey-G-eneral,  was  not  called  upon. 

Sib  G.  Jessel,  M.B. : — 

This  particular  case  does  not  raise  all  the  questions  which  have 
been  argued. 

The  facts  are  very  simple.  Two  persons,  one  an  infant,  the 
other  adult,  are  entitled  in  equity  to  real  estate  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them.  A  suit  is 
instituted  by  trustees  for  administration  of  the  trusts  of  the 
instrument  under  which  these  persons  are  entitled,  and  a  decree  is 
made  in  this  form : — [His  Honour  read  the  decree.]  Under 
that  decree  the  estate  is  sold,  and  the  purchase-money  paid  into 
Court ;  and  by  the  order  on  further  consideration  one  half  of  the 
fund  in  Court  is  paid  to  the  adult,  and  the  other  half  is  carried 
over  to  the  ordinary  separate  account  of  the  infant ;  and  under 
these  circumstances  the  infant  would  have  been  absolutely  entitled 
to  that  moiety  if  he  had  attained  twenty-one.  The  infant,  how- 
ever, died  under  twenty-one ;  and  thereupon  this  Petition  is  pre- 
sented by  the  adult  to  have  the  money  paid  to  him. 

The  Petitioner  says  that,  notwithstanding  the  decree  and  order 
I  have  mentioned,  the  proceeds  of  sale  must  be  treated  as  realty  ; 
that  he,  being  originally  tenant  in  tail  in  remainder,  has  barred 
his  estate  tail,  and  is  now  absolutely  entitled  to  the  fund.    But 

(1)  2  H.  &  M.  38.  (5)  22  Beav.  196. 

(2)  1  N.  R.  567.  (6)  34  Ibid.  504. 

(3)  32  Beav.  554.  (7)  1  B.  C.  C.  498. 

(4)  13  Sim.  356.  (8)  Ibid.  503. 
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M.  B.  the  answer  to  that  is  simple :  the  estate  has  been  sold  and  tamed 
1874  into  money  in  a  suit  to  which  he,  being  an  adult^  was  party,  and 
^^^  that  too,  so  far  as  the  decree  is  concerned,  by  his  consent.  He 
cannot  now  be  heard  to  say  that  that  was  wrong,  first,  because  it 
was  done  by  consent ;  and,  secondly,  because  the  decree  stands 
unreversed,  and  therefore  would  be  binding  on  him,  even  if  he 
had  not  consented.  The  estate  has,  therefore,  been  properly  con- 
verted into  money,  and  as  between  volunteers — which  both  ad- 
ministrators and  remaindermen  are — it  has  been  laid  down  that 
they  must  take  the  estate  a&  they  find  it. 

In  Oosenden  v.  Lord  Compton(l)  Lord  Loughborough  says,  speak- 
ing of  the  real  and  personal  representatives :  ^  Both  are  volunteers. 
Each  must  take  what  they  find  at  the  death  of  the  person  entitled 
for  life,  in  the  condition  in  which  they  find  it.  The  legal  right  is 
not  questioned :  then  upon  what  equity  must  I  make  this  trans- 
mutation for  the  benefit  of  a  person  equally  a  volunteer  ?**  That 
is  the  question  I  have  asked  here,  and  it  has  been  suggested  that 
the  Court  was  wrong.  It  is  said  that  the  Court  had  power  to  sell 
for  the  purpose  of  raising  costs,  but  for  no  other  purpose.  Bat  if 
the  Court  had  no  power  to  sell  generally,  how  could  it  sell  for 
costs  ?  An  infant  has  no  costs :  the  costs  incurred  on  his  behalf  in 
a  suit  are  the  costs  of  his  guardian  or  next  friend ;  and  even  if 
they  were  his  own,  I  know  of  no  principle  by  virtue  of  which  the 
debt  of  an  infant  can,  apart  from  a  judgment,  be  charged  on  his 
real  estate.  If,  then,  the  suggestion  be  that  the  conversion  is 
altogether  wrongful,  I  am  asked  to  reverse  a  decree  of  the  Coart, 
which  I  cannot  da 

But  then  it  was  said  that  the  decree  of  the  Court  was  partially 
wrong.  Now,  as  to  that,  the  case  of  Flanagan  v.  Flanagan 
appears  to  me  unanswerable : — [His  Honour  read  the  statement  of 
this  case  contained  in  the  judgment  in  Fletcher  v.  AMmmer  (2).] 
I  am  aware  that  the  decision  of  Vice-Chancellor  Shadwdl  in 
Jermy  v.  Preston  (3),  and  the  decision  of  Lord  BomUly  in  Cooh 
V.  Dealey  (4),  appear  at  first  sight  to  be  antagonistic  to  this.  In 
Jermy  v.  Preston  the  report  does  not  state  the  trusts  of  the  term 
the  estate  subject  to  which  had  been  sold :  but  counsel  on  both 

(1)  2  Yes.  69,  70.  (3)  13  Sim.  356. 

(2)  1  B.  C.  C.  500.  (4)  22  Beav.  196. 
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sides  appear  to  have  said  that  the  Court  had  sold  more  than  was      M.  r. 
necessary.    How  that  could  be  is  difficult  to  understand^  for  it       i874 
appears  from  the  report  that  the  decree  ordered  a  sale  or  mortgage,       srmi 
with  the  Master's  approbation,  of  a  sufficient  part  of  the  estates      p  ^* 

comprised  in  the  term,  and  that  the  Master  made  a  report  approv-       

ing  of  the  sale,  by  which  he  must  have  found  that  a  sufficient 
part  was  sold.  Again,  the  judgment  in  Cooke  y.  DeaJey  (1 )  is  based 
on  a  general  principle  assumed  to  have  been  laid  down  in  Ackroyd 
T.  SmUhson  (2),  viz.,  that  the  conversion  of  real  estate  into  person- 
alty only  takes  effect  to  the  extent  of  the  object  required,  and  that 
beyond  this  the  rights  of  the  parties  remain  the  same  as  if  no 
conversion  had  taken  place.  But  all  that  Aehroyd  v.  SmUhson 
decided  was,  that  a  conversion  directed  by  a  testator  is  a  conver- 
sion only  for  the  purposes  of  the  will,  and  that  all  that  is  not 
wanted  for  these  purposes  must  go  to  the  person  who  would  have 
been  entitled  but  for  the  will.  It  does  not  decide  that  if  the 
Court  or  a  trustee  sell  more  than  is  necessary  there  is  any 
equity  to  reconvert  the  surplus  for  the  benefit  of  the  heir-at-law 
of  the  person  entitled  at  the  time  of  the  sale.  As  I  have  already 
remarked,  it  is  not  necessary  to  decide  that  question  now :  but  it 
seems  to  me  that  if  a  conversion  is  rightfully  made,  whether  by 
the  Court  or  a  trustee,  all  the  consequences  of  a  conversion  must 
follow :  and  that  there  is  no  equity  in  favour  of  the  heir  or  any 
one  else  to  take  the  property  in  any  other  form  than  that  in 
which  it  is  found :  and  that  the  sole  question  to  be  considered  in 
all  these  cases  is,  whether  the  estate  has  been  rightfully  or  wrong- 
fully sold. 

There  will  be  a  declaration  that  the  fund  is  payable  to  the  legal 
personal  representative  of  the  in&nt;  but  the  Petitioner  will 
have  his  costs  out  of  the  fund. 

Solicitors :  Mr.  Fortune  ;  Messrs.  Raven  A  Bradley. 

(1)  22  Beav.  196.  (2)  1  B.  C.  C.  603. 
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March  11,  23. 


v-c. M.  THOMAS  V.  HOWELL. 

1874 

[1872    T.    71.] 

Will-^Construction — Pure  and  Iinpure  Persotudty — Balance  at  Banken-^ 

Set-off — Unpaid  Rents — Charitahle  Bequests, 

A  testator  haying  directed  his  debts  and  legacies  (other  than  charitable 
legacies)  to  be  paid  out  of  impure  personalty,  and  his  charitable  legacies  out 
of  pure  personalty,  the  following  points  were  decided : 

The  testator  borrowed  £6500  from  his  bankers,  to  be  repaid  on  a  specified 
day.  He  died  before  the  day  of  payment,  and  at  his  death  a  sum  of  £629 
was  standing  to  his  credit,  on  his  current  drawing  account : — 

Hdd^  that  the  £629  must  be  treated  as  a  set-off  against  the  sum  due  on 
the  loan  account,  and  was  not  to  be  dealt  with  as  an  asset  in  the  hands  of 
the  executors. 

At  the  death  of  the  testator  a  sum  of  £90  for  rents  collected,  but  not  paid 
OTer,  remained  in  the  hands  of  his  agents  and  a  larger  sum  was  due  to  the 
agent  for  commission  on  rents  collected : — 

HM,  that  the  £90  must  be  set-off  against  the  larger  sum  due  for  com- 
mission, and  was  not  to  be  treated  as  an  asset  of  the  testator. 

There  was  also  a  sum  of  £861  due  to  the  testator  as  arrears  of  rent  from 
leaseholds,  in  respect  of  which  ground-rent  and  other  outgoings  were  pay- 
able : — 

Eeld^  that  the  arrears  of  rent  due  were  not  liable  to  reduction  for  ground- 
rent  and  outgoingSj  but  must  be  treated  as  pure  personalty. 

There  was  a  further  sum  of  £2202,  due  for  the  apportionment  of  the 
quarter's  rent  of  leasehold  estates : — 

Hdd^  that  this  was  pure  personalty. 

The  will  contained  a  bequest  of  £200  to  each  of  ten  poor  clergymen  of  the 
Chnrch  of  England^  to  be  selected  by  his  friend, «/.  0. : — 

Eeldy  that  these  were  not  charitable  legacies,  but  were  payable  out  of  the 
testator's  general  estate. 

Gift  by  will  of  legacies  of  £200  each  to  twenty  charitable  institutions,  fol- 
lowed by  a  gift  by  a  codicil  as  follows : — *'  Pi'esuming  and  believing  that  the 
rental  of  my  estate  will  produce  from  £16,000  to  £18,000, 1  desire  the  four 
executors  named  at  the  top  of  my  will  will  appropriate  £4000  more  to  the 
established  institutions  of  the  country,  making  it  together  £8000 :  «— 

Etld^  that  the  gift  was  conditional  on  the  income  of  the  estate  amoonting 
to  the  specified  sum,  and  that  not  being  the  case  the  gift  failed. 

Attomey^General  y  lAoyd  (1)  not  followed. 


T 


HIS  was  a  suit  for  the  administration  of  the  estate  of  ThavMS 
HowMi  under  which  a  decree  was  made  in  Jane,  1872,  and  the 

(1)  1  Ves.  Sen.  32. 
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case  now  came  on  upon  further  consideration  for  the  determina-  V.-C.  H. 
tion  of  various  questions  arising  under  Thomas  Hotveirs  will,  which       1874 

was  dated  the  21st  of  April,  1870.  Thomas 

The  testator  by  his  will  appointed  four  persons  executors,  and,  howell. 

after  giving  many  pecuniary  legacies,  to  which  it  is  unnecessary  — - 
to  refer,  continued  as  follows : — 

''I  give  to  the  treasurer  for  the  time  being  of  8t.  Mark's  Hos^p- 
id^  City  Boad,  the  sum  of  £200  for  the  general  use  and  benefit  of 
the  said  hospital. 

''And  to  the  treasurer  of  the  BayaJ  Literary  Society  of  Loiidon, 
for  the  use  and  benefit  of  such  society,  £50,  and  the  receipts  of  the 
persons  who  shall  be  respectively  treasurers  of  the  said  hospital 
and  society  at  the  time  when  the  said  legacies  respectively  shall 
be  paid  shall  be  a  good  discharge  to  my  executors  and  trustees  or 
tmstee  for  the  same. 

"  I  also  give  to  each  of  twenty  charitable  institutions,  one  of 
which  shall  be  the  Boyal  National  Life  Boat  Institution^  and  the 
other  nineteen  institutions  shall  be  such  as  my  said  trustees  or 
trastee  shall  select,  the  sum  of  £200,  and  I  declare  that  the 
receipt  of  the  treasurer  for  the  time  being  of  each  such  institution 
shall  be  a  good  discharge  for  the  legacy  payable  to  or  for  the 
benefit  of  such  institution. 

"  And  I  give  to  each  of  ten  poor  clergymen  of  the  Church  of 
England,  whether  holding  benefices  or  not,  to  be  selected  by  my 
friend  Joseph  Butterioorth  Otoen,  if  alive,  or,  if  dead,  then  by  the 
acting  executors  or  executor  of  my  will,  and  in  his  or  their  judg- 
ment not  holding  High  Church  or  Puseyite  doctrines — £200." 

Other  charitable  legacies  were  also  given,  and  the  will  con- 
tained the  following  direction : — ''  I  direct  that  all  expenses  and 
money  necessary  to  be  paid  by  my  executors,  or  my  trustees  or 
trastee,  and  any  legacies  other  than  legacies  to  charities  or  for 
charitable  purposes,  shall  be  paid  out  of  such  part  of  my  said 
estate  as  cannot  legally  be  applied  to  charitable  purposes,  and 
that  my  legacies  to  charitable  institutions,  or  for  charitable  pur- 
poses, shall  be  paid  only  out  of  such  part  of  my  estate  as  shall 
be  legally  applicable  for  such  purposes." 

The  testator  made  a. codicil  to  his  will,  dated  the  29th  of 
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V.-C.  M.     September,  1871,  to  which  it  is  unnecessary  to  refer,  and  also  a 
1874        further  codicil,  dated  the  18th  of  October,  1871,  which  began  as 
T^AB      follows  :— 

Howell.  *' Codicil  to  my  will,  made  October  18th,  1871.  Presuming  and 
believing  that  the  rental  of  my  estate  will  produce  from  £16,000 
to  £18,000, 1  desire  the  four  executors,  named  at  the  top  of  my 
will  will  appropriate  £4000  more  to  the  established  institutions  of 
the  country,  making  it  together  £8000." 

The  testator  died  on  the  28th  of  February,  1872.  The  only  real 
estate  of  the  testator  at  the  time  of  his  decease  consisted  of  two 
freehold  cottages  specifically  devised  by  his  will ;  but  he  was  en- 
titled to  personal  estate  of  very  large  amount,  which  was  swom 
under  £140,000.  The  income  of  his  whole  estate,  however,  fell 
short  of  the  sum  of  £16,000  referred  to  in  his  second  codicil. 
By  far  the  larger  portion  of  his  personal  estate  consisted  of  lease- 
hold property,  and  it  depended  upon  the  construction  of  the  above- 
mentioned  clauses  of  the  will  and  codicil  whether  the  amount  of 
his  pure  personal  estate  was  sufficient  to  pay  the  charitable  lega- 
cies in  full. 

Under  these  circumstances  it  became  necessary  to  ascertain  what 
portion  of  his  estate  came  under  the  definition  of  pure  personalty 
legally  applicable  to  charitable  legacies,  and  what  portion  of  bis 
legacies  came  under  the  legal  definition  of  charitable  legacies, 
and  various  questions  were  submitted  to  the  Court  by  the  cer- 
tificate. 

It  appeared  that  on  the  20th  of  December,  1871,  a  sum  of 
£8000  was  placed  by  the  London  and  Wedminster  Bank  to  the 
credit  of  the  testator's  account  by  way  of  loan,  such  loan  to  be 
repaid  by  the  testator  on  or  before  the  14th  of  March,  1872.  This 
sum  of  £8000  was  afterwards  reduced  by  the  testator,  during 
his  life,  to  £6500,  which  still  remained  due  at  his  death  on  the 
28th  of  February,  1872.  At  that  period  there  was  a  snm  of 
£629  128.  2d.  standing  in  the  books  of  the  said  bank  to  the  credit 
of  the  testator's  current  drawing  account. 

It  was  submitted  to  the  judgment  of  the  Court  whether  or 
not  the  said  sum  of  £629  12s.  2d.  was,  under  the  circumstances, 
an  asset  come  to  the  hands  of  the  executors,  or  must  be  taken  to 
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be  and  treated  as  a  set-off  by  the  bank  in  reduction  of  the  £6500     V.-C.  M. 
doe  to  them  on  the  loan  account.  1874 


Mr.  Okuse,  Q.C.,  and  Mr.  North,  for  the  Plaintiffs,  the  trustees, 
stated  the  facts  of  the  case. 

Mr.  Cotton,  Q.C.,  and  Mr.  Davey,  for  some  of  the  residuary 
legatees : — 

We  are  interested  in  reducing  the  amount  of  pure  personalty, 
and  we  contend  that  the  sum  due  to  the  bankers  was  one  specific 
Slim  of  £6500,  less  £629  12a.  2^.,  which,  as  a  matter  of  course, 
would  be  set  off  against  Ihe  larger  sum  due  to  the  bankers.  The 
drawing  account  would  cease  to  be  a  separate  account  upon  the 
testator's  death,  and  it  was  only  a  matter  of  arrangement  between 
the  bankers  and  the  testator  that  he  continued  drawing  upon  one 
account  and  allowed  the  other  to  renudn  till  it  was  convenient  to 
him  to  pay  it  off.  The  £629  12a.  2d.  cannot,  therefore,  be  con- 
sidered as  an  asset  of  pure  personalty ;  but  the  £6500,  less  the 
sum  of  £629  12a.  2<2.,  is  all  that  the  executors  will  have  to  pay  out 
of  impure  personalty. 

Mr.  J.  Peatwn,  Q.C.,  and  Mr.  J.  O.  Wood,  for  some  of  the 
charity  legatees : — 

Our  contention  is,  that  there  could  be  no  set-off  by  the  bankers 

of  this  sum  of  £629  12a.  2d.,  which  was  standing  to  the  separate 

drawing  account  of  the  testator  at  his  death.    The  £6500  was  a 

loan  by  the  bankers,  to  be  repaid  on  a  particular  day.    The 

money  was  not  due  till  the  14th  of  March,  1872,  consequently  at 

the  death  of  the  testator,  on  the  28tli  of  February,  he  was 

actually  entitled  to  draw  out  the  whole  of  the  £629  12a.  2d.    If 

the  executors  had  proved  and  gone  to  the  bank  the  day  after  the 

testator  died,  the  bankers  would  have  been  bound  to  pay  them 

that  amount,  and  they  could  not  set  it  off  against  what  was  not 

then  due,  and  if  an  action  had  been  brought  by  the  executors 

against  the  bankers  for  the  £629  12a.  2d.,  the  bankers  could  not 

have  escaped  payment  by  pleading  a  set-off  of  another  sum  which 

they  had  agreed  not  to  demand  until  a  subsequent  period. 

Although  for  convenience  the  executors  might  a  fortnight 
ToL.  xvni.  P  2 
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y.-O.  H.  afterwards  have  set  off  the  £629  12«.  2d.  against  the  £6500,  and 
1874        paid  the  bankers  the  difference,  still  it  does  not  diminish  the 

TH01U8  amount  of  assets  which  the  executors  were  entitled  to  reoeiye»  and 
the  cash  at  the  bankers  constituted  the  assets  which  formed  part 
of  the  pure  personalty  of  the  testator  made  applicable  by  his 
will  to  the  payment  of  his  charitable  donations. 

Mr.  Vatiffhan  Hawhins,  for  other  charity  legatees. 
Mr.  Bdbinsan,  for  one  of  the  charities. 

Sib  R.  Malihs,  V.C.  :— 

The  fiacts  are  simple:  the  testator,  Mr.  HaweUf  was  a  very 
wealthy  man,  but  he  happened,  I  suppose,  to  require  a  sum  of 
money  for  a  particular  purpose,  and  he  borrowed  £8000  from  his 
bankers,  to  be  repaid  on  the  14th  of  March,  1872.  That  amomit 
was  placed  to  the  credit  of  his  loan  account  He  afterwards 
directed  certain  specific  sums  to  be  put  to  his  loan  account,  and 
thereby  reduced  the  amount  of  the  loan  to  £6500 ;  that  sum  then 
was  due  on  the  14th  of  March,  and  he  died  on  the  28th  of 
February.  I  agree  that  when  a  banker  makes  an  advance  to  a 
customer  for  a  particular  period  he  is  bound  to  honour  cheques 
upon  the  general  drawing  account  of  his  customer  to  the  last 
farthing  of  the  amount  standing  to  his  credit,  and  consequently 
that  as  between  Mr.  Howell  and  his  banker,  Mr.  Howdl  was  entitled 
to  draw  out  the  whole  of  that  £629,  which  belonged  to  his 
drawing  account ;  but  the  question  is,  what  did  he  owe  to  the 
banker  at  the  time  of  his  death  ?  Under  his  will  the  debts  and 
expenses  are  directed  to  be  paid  out  of  such  part  of  his  estate  as 
could  not  legally  be  applied  to  charitable  purposes,  that  is  to  say, 
out  of  his  impure  personalty,  and  the  legacies  to  charitable  insti- 
tutions, or  for  charitable  purposes,  out  of  pure  personalty.  It  is 
said,  therefore,  that  when  the  executors  went  to  pay  the  bankers 
the  debt  due  to  them  they  were  bound  to  pay  the  £6500  in  flill, 
leaving  the  £629  12s.  2({.  to  be  paid  out  to  them  by  the  bankers  as 
an  asset  of  the  testator ;  but,  in  fact,  if  they  had  gone  to  the 
bankers  and  asked  them  what  was  owing  to  them,  the  hankers 
would  have  said,  Mr.  Howell  owes  us  £6500,  and  we  owe  Mr. 
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HweU  £629  12s.  2d^  and  they  would  nattually  have  deducted  V.-G.  M. 
one  sum  from  tlie  other,  and  wonid  have  handed  over  to  the       1^74 

bankets  the  difference.    I  cannot  come  to  any  other  oondofiion  tboiuji 

but  that  the  ezecntors  were  bound  to  pay  the  debt  after  deducting  howol. 
one  sum  from  the  oth^,  therefore  the  diflforenoe  only  should  be       — 
paid  out  of  impure  personalty.    The  £629  12i.  2d.  would  not  be 
an  asset  at  all,  and  would  not  form  part  of  the  pure  personalty. 


At  the  death  of  the  testator  a  sum  of  £90  17s.  Id.  remained  in 
the  hands  of  his  agent  on  account  of  rents  collected  for  the 
testator,  but  not  paid  over.  At  the  same  time  there  was  a  much 
laiger  sum  due  to  the  agent  for  commission  on  rents  collected 
by  him.  A  question  was  raised  whether  or  not  this  sum  of 
£90  17s.  Id.  was  to  be  deemed  an  asset  or  must  be  treated  as 
a  set-off  by  the  agent  in  part  satisfaction  of  the  larger  sum  due  to 
him  on  account  of  unpaid  commission  on  rents  collected  for  the 
testator  in  his  lifetime. 

Mr.  Olasse,  Q.C.,  and  Mr.  North,  submitted  this  question  to  the 
judgment  of  the  CJourt^  and  cited  Edwards  v.  EaU  (1). 

The  Yigs-Chancellob  decided  tliat  this  sum  of  £90  17^.  Id. 
must  be  set  off  against  the  larger  sum  due  to  the  agent  for  com- 
misBion,  and,  consequently,  that  it  did  not  form  part  of  the  pure 
personal  estate  of  the  testator. 


At  the  testator's  death  there  was  a  sum  of  £861  lOs.  due  to  him 
as  arrears  of  rent. 

A  question  was  raised  whether  this  sum  should  contribute  a 
proportion  of  the  ground  rent  and  other  outgoings  in  respect  of 
the  property  from  which  the  same  arose. 

The  Yicb-ChangeIiLOR  said  the  £861  19s.  was  in  the  nature  of 
fruit  iallen,  and  was  part  of  the  pure  personal  estate.  The  debts 
due  for  rent  could  not  be  subject  to  contribute  to  the  payment  of 
ground  rent  and  other  outgoings. 

(1)  6  D.  M.  &  G.  74. 
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v.-c.  M.         There  was  also  a  sum  of  £2202  178.  6d.,  being  the  apportioned 

1874  amount  of  the  quarter's  rent  of  the  testator's  leasehold  estates  due 

T^As  at  Lady  Day,  1872,  up  to  the  28th  day  of  February,  1872,  the 

„  ••  day  of  the  testator's  death. 

Howell.  "^ 

—  The  question  submitted  to  the  Court  was  whether  the  sum  so 

apportioned  was  to  be  considered  as  pure  personalty,  or  whether  it 
was  an  asset  connected  with  land. 

The  Yice-Chakcellor  was  of  opinion  that  the  apportioned 
amount  of  the  quarter's  rent  due  up  to  the  testator's  death  was 
pure  personalty. 

The  next  question  raised  was  whether  the  legacies  of  £200  each 
to  the  ten  poor  clergymen  were  charitable,  and  therefore  liable  ta 
abate,  or  were  personal,  and  consequently  payable  in  full. 

Mr.  Qkuse,  Q.C.,  and  Mr.  North,  for  the  Plaintiff: — 

We  say  that  these  gifts  to  ten  poor  clergymen  are  in  the  nature 
of  charitable  legacies,  and  therefore  only  payable  out  of  pure 
personalty;  and  that  if  the  portion  of  the  estate  applicable  to 
such  purposes  will  not  pay  the  charitable  legacies  in  full,  these 
gifts  must  abate  with  the  rest. 

This  is  a  similar  case  to  that  of  Ncuh  y.  Morley  (1),  where  ^  die 
gift  was  to  be  divided  among  poor  pious  persons,  male  or  female, 
old  or  infirm,  as  the  executors  see  fit,  not  omitting  large  and  sick 
families  of  good  character."  That  was  held  to  be  a  valid  chari- 
table bequest,  the  word  ''poor"  extending  through  the  whole 
sentenoe.  We  say  the  motive  of  the  gift  is  poverty.  In  Athr- 
my-QenercU  v.  Booster  (2),  and,  on  appeal,  AUamey^Oeniral  v. 
Hughes  (3),  it  was  decided  that  a  devise  of  moneys  to  be  distri- 
buted amongst  pious  ejected  Nonconformist  ministers  was  a  good 
charitable  bequest,  and  the  money  was  ordered  to  be  paid  oat  to 
Baxter,  to  be  distributed  according  to  the  wilL 

Mr.  Cotton,  Q.O.,  and  Mr.  Davey,  in  the  same  interest,  for 
residuary  legatees : — 

Belief  of  poverty  is  charitable,  and  this  is  consequently  a 

(1)  5  Beav.  177.  (2)  1  Vem.  248.  (3)  2  Vera.  105. 


V. 

Howell. 
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<$liacitabld  bequest    It  was  so  held  in  Bu89eU  y.  KeUett  (1).    In     V.-C.  M. 
that  case  there  were  (several  gifts  of  the  same  nature  as  this,  such       1874 
4»  ''  To  poor  widows  or  creditable  industrious  unmarried  women     thgous 
upwards  of  forty  years  of  age ;"  again, ''  to  poor  creditable  indus- 
trious penons  in  a  particular  town  with  two  children  or  upwards, 
or  above  fifty  years  of  age,  maimed  or  otherwise,  unable  to  gain  a 
living ;"  and  lastly,  '^  to  the  poor  of  TRverstone  £50,  to  be  paid 
among  them  as  the  trustees  shall  think  proper."    All  these  were 
charitable  gifts.     Athmey'Qeneral  v.   Price  (2),  and  Imoc  y. 
De/riez  (3),  were  cases  of  a  similar  kind. 

» 

Mr.  Hiffffina,  Q.C.,  and  Mr.  E.  A.  Owen,  for  the  representatives 
of  a  deceased  residuary  legatee : — 

Whether  this  is  looked  at  on  principle,  or  in  view  of  the  Statute 
of  Elizaheth  (43  Eliz.  c.  4),  or  on  authority,  this  is  a  charitable 
bequest.  The  cases  collected  in  Tudor^s  Leading  Cases  (4)  all  go 
to  this. 

Mr.  F.  Hawkins,  for  some  of  the  charitable  legatees : — 

Our  argument  is  that  the  question  whether  this  is  a  charitable 
bequest  or  not  arises  in  a  distinct  way  from  the  cases  cited. 

There  is  no  case  in  which  the  question  now  raised  has  been  de- 
cided, except  the  case  of  Brunsden  v.  Wodlredge  (5),  where  there 
was  a  gift  of  personalty  savouring  of  realty  which  was  ordered 
to  be  distributed  among  the  poor  relations  of  the  testator's  mother, 
which  was  construed  to  mean  relations  who  were  poor  and  objects 
of  charity,  shewing  that  the  gift  was  not  a  charitable  bequest 
within  the  StahOs  of  Mortmain.  *  The  statute  (9  Geo.  2,  c.  36) 
was  passed  in  1736,  and  the  decree  was  made  in  1766.  The  date 
of  the  will  does  not  appear  from  the  report. 

There  are,  however,  two  questions — ^whether  a  gift  is  charitable, 

30  as  to  be  exempt  from  the  rule  against  perpetuities,  and  another 

whether  it  is  within  the  Statute  of  Mortmain.    That  a  gift  to  poor 

relations  is  not  within  the  statute,  is  decided  by  Brunsden  v. 

Woollredge. 

(1)  3  Sm.  &  Giff.  264.  (3)  17  Ves.  373,  n. 

(2)  17  Ves.  371.  (4)  2nd  Ed.  p.  49. 

(5)  Amb.  507. 
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V.-C.  M.         Suppose  you  haye  a  gift  of  this  sort — a  testator  giving  directions 
1874       to  distribute  money  from  time  to  time,  or  for  ever,  among  poor 
T^^      persons  of  a  particular  sort — ^there  the  Court  will  look  to  see 
V*         whether  it  is  to  have  a  perpetual  continuance ;  if  it  is,  then  the 
— —       gift  is  void,  but  if  it  is  only  to  distribute  a  sum  immediately,  it  is 
not  a  charity  at  all;  it  is  a  mode  of  ascertaining  who  are  the 
individuab  who  are  to  receiye  the  gift.    These  gifts  to  poor  per- 
sons are  only  as  a  distinguishing   mark  to  find  the  p^wss. 
Brun$den  y.  Woclredge  (1)  was  a  case  of  that  nature.     The  case 
of  AtUyrney'Oeneral  v.  Prioe  (2)  is  in  our  favour,  for  there  it  was  a 
perpetual  charity,  and  in  OiUam  y.  Taylor  (3)  the  point  was  that 
the  charity  was  to  have  perpetual  existence.    It  was  so  also  in 
Nash  V.  MwUy  (4),  and  m  WhiU  v.  WhUe  (5). 

Mr.  BobifMony  in  the  same  interest,  cited  LUey  v.  Sey  (6),  where 
it  was  held  that  a  devise  in  trust  to  distribute  the  rents  and  profits 
annually  amongst  certain  families  according  to  their  circumstances 
as  in  the  opinion  of  the  trustees  most  needed  assistance,  was  not 
void,  as  tending  to  create  a  perpetuity,  and  not  void  within  the 
8UUuie  of  Mortmain. 

Mr.  Holland,  for  two  of  the  clergymen  who  had  been  selected  :^ 

This  is  a  precisely  similar  case  to  that  of  Attomey-Oenercd  v. 
Baxter  (7).  In  fact,  that  case  is  much  stronger  that  this ;  there  it 
was  held  to  be  a  charity  in  the  Court  below,  but  the  decree  was 
discharged  on  appeal,  as  reported  (8) ;  and  in  Moggridge  v.  Thaeh- 
well  (9),  we  see  from  Lord  Hardwuike*8  notes  why  it  was  discharged. 
He  says,  referring  to  Attomey-Oenerdl  v.  Baxter,  **  It  was  not  upon 
anything  contradicting  the  general  principle,  but  because  it  was  a 
legacy  to  sixty  particular  ejected  ministers  to  be  named  hj  Beater y 
and  as  if  a  legacy  to  those  sixty  individuals.'* 

There  is  no  case  deciding  simply  that  a  gift  to  a  number  of  poor 
persons,  to  be  selected  by  a  particular  individual,  is  a  charity.    It 

(1)  Amb.  607.  (5)  7  Ves,  423. 

(2)  17  Ves.  37L  (6)  1  Hare,  680. 
(8)  Law  Eep.  16  Eq.  681.  (7)  1  Tern.  248. 
(4)  5  Beav.  177.  (8)  2  Ibid.  105. 

(9)  7  Ves.  96. 
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18  the  aame  as  if  he  had  selected  and  named  the  ten  persons     Y.-aM. 
lumsell  1874 


Mn  Eemminff,  for  the  Attorney-General.  v. 


Mr.  Alexander,  for  one  of  the  poor  clergymen. 

Mr.  Cotl&n,  in  reply : — 

Where  a  legacy  is  given  to  persons  not  known  to  the  testator, 
but  distributable  on  aocount  of  their  poverty,  that  is  a  charitable- 
gift. 

The  effect  of  the  word  "  poor  "  is  to  cut  the  bequest  down  to  a 
charity.  A  gift  to  the  school  for  the  sons  of  poor  clergy  would  be 
a  charity.  Wherever  the  gift  is  for  the  benefit  of  the  poor,  it  is  a 
charity.  That  is  the  effect  of  the  decision  in  BueseU  v.  Kellett  (1), 
and  also  in  Mahon  v.  Suvage  (2),  and  Thompson  v.  Corby  (3). 

A  charitable  gift  is  not  the  less  charitable  because  the  pay- 
ment is  to  be  immediate.  Whether  it  is  charitable  or  not  depends 
npon  the  objects,  and  not  at  all  on  whethe)*,  if  not  charitable,  it 
would  be  a  perpetuity.  If  the  objects  are  so  far  charitable  as 
to  ousf  any  objection  on  the  ground  of  perpetuity  if  the  gift  had 
been  perpetual,  they  must  equally  be  charitable  within  the  mean- 
ing of  the  Act  of  Geo.  2.  The  cases  dted  shew  that  a  gift  to 
such  objects  is  charitable  for  the  former  purpose,  and  it  must, 
therefore,  for  all  purposes  be  regarded  as  charitable. 

Sib  R.  Hauns,  V.C.  :— 

The  only  question  is»  whether  'this  legacy  is  a  charity  which 
would  come  within  the  meaning  of  the  Act  of  9  Geo.  2,  c.  36.  It 
appears  that  there  is  abundance  of  property  to  pay  all  the  legacies, 
bat  the  pure  personalty  is  not  sufficient  to  pay  the  charitable  lega- 
cies. If  therefore  the  case  comes  within  that  statute,  then  these 
l^acies  must  be  paid  out  of  that  portion  of  the  estate  which  is 
pure  personalty,  and  the  charity  legacies  will  have  to  abate. 

Now  is  this  legacy  within  the  meaning  of  that  statute  ?  The 
testator  gives  ^  to  each  of  ten  poor  clergymen  of  the  Church  of 

(1)  3  Sm.  &  Giff.  264.  (2)  1  Sch.  &  Lef.  111. 

(3)  27  Beav.  649. 
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y.-C.  H.  England,  whether  holding  benefices  or  not,  to  be  selected  by  my 
1874  Mend  Joseph  BuUenoorth  Otoen,  if  aliye,  or  if  dead,  then  by  the 
Thomas  acting  executors  or  executor  of  my  will,  and  in  his  or  their  judg- 
„  ^'  ment  not  holding  High  Church  or  Pnseyite  doctrines,  £200."  In 
— -  other  words,  it  is  a  gift  to  ten  clergymen,  because  they  being  poor 
require  it.  There  is  no  doubt  that  his  object  was  to  confer  a  benefit 
on  those  that  required  it,  and  they  were  to  be  selected  by  Mr.  Otcen. 
In  one  meaning  of  the  word,  that  is  certainly  a  charity,  and  so  in  a 
certain  sense  wherever  a  legacy  is  given  it  is  a  charity ;  but  it 
would  be  carrying  the  doctrine  of  the  Court  a  long  way  to  say, 
that  because  a  legatee  is  to  have  a  gift  on  account  of  his  being  a 
poor  man,  that  therefore  it  is  a  charitable  bequest  within  the 
meaning  of  the  Mortmain  Act  It  would  be  a  monstrous  injustice 
to  hold  this  when  the  very  object  of  requiring  assistance  is  the  fact 
of  a  man  being  poor.  In  every  case  it  depends  on  whether  there 
is  a  charity,  which  is  to  continue  for  a  certain  specified  time,  as  in 
the  case  of  Nash  v.  Morley  (1),  where  you  have  not  only  old  and 
infirm  individuals  and  people  with  large  and  sick  families,  but  they 
are  to  sustain  a  particular  character  at  a  particular  time.  Here  I 
am  asked  to  treat  the  bequest  as  if  poverty  were  the  principal 
ground  of  the  gift.  Nothing  is  more  opposed  to  the  meaning,  in 
my  opinion.  It  is  said  that  because  the  legacies  are  given  to  them 
as  poor  men,  that  therefore  they  cannot  have  it  unless  there  is 
enough  of  pure  personalty  to  satisfy  the  charitable  legacies. 
Suppose  the  testator  had  said,  ^'  I  give  to  A^  B^  and  (7.,  who  are 
poor  clergymen,'*  that  would  not  be  a  charitable  legacy,  but  in 
giving  to  ten  poor  clergymen,  who  are  quite  as  good,  and  of  the 
same  class  of  clergymen  as  those  who  are  not  poor,  it  is  said  that 
is  a  charity.  It  appears  to  me  to  be  just  the  same  as  if  they  had 
been  named,  and  I  do  not  see  on  principle  that  it  makes  any  dif- 
ference, or  why  they  should  not  have  it,  because  they  happen  to  be 
poor. 

This  is  my  opinion  on  principle ;  but  how  does  it  stand  on 
authority  ?  There  are  several  cases  in  favour  of  my  view  of  this 
question.  There  is  Attomey-Qeneral  v.  Boater  (2),  reported  on 
appeal  as  Attomey-Oeneral  v.  Hughes  (3),  where  there  was  a  devise 
of  moneys  to  be  distributed  among  p(»or  ejected  nonconformist 

(1)  5  Bcav.  177.  (2)  1  Vtm  248.  (3)  2  Vem.  105. 
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ministers ;  it  was  there  ordered  to  be  paid  out  to  Baxter,  to  be  by  V.-C.  Bf. 
him  distributed  according  to  the  will,  thus  reTorsiug  the  decision  1874 
of  the  Court  below.  The  motive  was,  no  doubt,  charity,  but  it  was  thomas 
held  not  to  be  a  charitable  gift.  It  has  been  contended  in  this 
caae  that  because  the  motive  is  charity,  therefore  it  is  a  charitable 
gift  within  the  statute ;  but  I  dissent  from  that  argument.  It  is 
not  a  charitable  bequest,  unless  it  is  a  gift  for  the  maintenance  of 
a  charity.  It  has  been  suggested  that  in  Brunsden  v.  Wool- 
redge  (1),  the  will  was  made  before  the  StattUe  of  Mortmain,  but  it 
seems  that  the  decree  was  made  in  17t>5,  and  the  statute  was 
passed  in  1736.  There  the  bequest  was  to  his  mother's  poor  rela- 
tions, and  that  was  construed  to  mean  *'  relations  who  are  poor  and 
objects  of  charity,"  and  the  money  was  ordered  to  be  distributed 
among  such  of  the  poor  relations  of  the  mother  as  Woolridffe 
should  think  fit.  If  the  gift  among  poor  relations  had  made  it 
a  charity  within  the  Mortmain  Act,  it  would  have  been  altogether 
void.  The  Master  of  the  Bolls  there  says,  **  At  first  I  thought  tlie 
estates  called  Byders  and  Franklins  had  been  given  to  be  a  con- 
tinniog  perpetual  fund  for  the  poor  relations  for  ever,  as  was  the 
case  of  a  particular  fund  in  Isaac  v.  Defriez  (2),  but  I  am  satisfied 
those  estates  as  well  as  the  rest  are  to  be  sold." 

I  can  find  no  case  which  has  ever  been  decided  in  opposition  to 
this  view,  and  therefore,  on  principle  as  well  as  upon  authority,  I 
decide  that  these  are  general  legacies  and  must  be  paid  out  of  the 
general  estate  of  the  testator. 


March  23^  A  question  was  now  raised  as  to  the  meaning  and 
effect  of  the  second  codicil. 

^r.  /.  Pearson,  Q.C.,  and  Mr.  Wood,  for  one  of  the  nineteen  in- 
stitations  which  had  been  selected  by  the  executors  as  recipients  of 
the  legacies  of  £200  given  by  the  will : — 

The  introductory  statement  in  the  codicil  does  not  import  a 
condition.  It  is  a  mere  statement  of  Cetct  of  the  testator's  belief  as 
to  the  extent  of  his  estate,  and  the  fact  of  the  statement  being 
erroneous  does  not  make  the  gift  invalid.    In  order  to  make  the 

(1)  Amb.  507.  (2)  17  Ves.  373,  n. 
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y.-C.  sr.     gift  conditional  there  must  be  some  words  importing  that  if  the 
1874       calculations  are  incorrect  the  gift  is  to  fiedl :    In  (he  Ocod$  of 
Tbom/8     Dolson  (1) ;  In  the  Goods  of  Martin  (2). 
T  ..Iv,,  The  distinction  is  between  a  statement  of  a  fact  which  turns  out 

to  be  untruCy  as  a  ground  for  giving  or  roToking  a  legacy^  as  in 

CampbeU  v.  French  (3),  and  a  mere  statement  of  believing  or 
having  been  advised  as  to  a  fieiet^  and  the  belief  or  advice  turning 
out  to  be  erroneousi  as  in  Attomey-Oenerdl  v.  Lloyd  (4)  ;  J[arman 
on  Wills  (5). 

Mr.  Bobinson,  for  other  charities : — 

The  distinction  between  the  statement  of  a  fact  and  of  behef  or 
advice  as  to  a  fact,  is  too  well  decided  to  be  disturbed :  Gordon  v 
Gordon  (6). 

Mr.  A.  C.  Humphreys,  tor  another  charity. 

Mr.  Hemming,  for  the  Attorney-General : — 

The  pure  personalty  being  insufScient  for  payment  in  full  of  the 
charitable  legacies  given  by  the  will,  the  question  is  only  one  as 
between  one  charity  and  another.  But  the  point  is  of  impor- 
tance as  involving  a  principle  which  may  be  applicable  in  other 
cases,  and  the  rule  which  has  been  laid  down  in  Aitomey-Oeneral 
V.  lAoyd  ought  to  be  maintained. 

Mr.  BoviU,  Q.C.,  appeared  for  a  legatee  under  the  second 
codiciL 

Sib  B.  Malins,  Y.C,  without  calling  upon  any  other  parties  :— 

I  entertain  a  clear  opinion  as  to  the  proper  construction  of  this 
codiciL  The  testator  has  given  by  his  will  a  number  of  legacies, 
and  amongst  them  a  fund  to  be  divided  between  the  Bogd 
National  Life  Boat  Institution  and  nineteen  other  charities  to  be 
selected  by  his  executors,  and  he  gives  a  general  direction  for 
marshalling  his  estate  between   the   charitable   and   personal 

(1)  Law  Rep.  1  P.  &  D.  88.  (4)  1  Vea.  Sen.  32. 

(2)  Ibid.  380.  (5)  3rd  Ed.  p.  170. 

(3)  3  Ves.  321.  (6)  1  Mer.  141. 
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legacies^  and  then  haying  given  as   much  to  charities  as  he     v.-c.  M. 
thought  his  estate  wonld  stand,  he  proceeds  to  divide  the  residue.         1874 

Subsequently  contemplating  his  estate  as  being  of  a  certain     T^JJ^g 
amoont,  and  thinking  that  in  that  view  he  onght  to  increase  the  v- 

amonnt  of  his  charitable  legacies,  he  gives  an  additional  sum  of       — 
£4000  ^  to  the  established  institutions  of  the  country,"  by  which 
expression  he  meant  those  rostitntions  to  which  he  had  before 
referred. 

Why  does  he  give  the  £4000  more  ?  Because,  as  he  says,  he 
belieTOS  the  rental  of  his  estate  will  produce  £16,000  to  £18,000  a 
year.  It  is  argued  that  even  if  the  estate  is  less  than  that  amount, 
the  legacy  ought  still  to  be  given,  and  that  the  question  is  con- 
cluded by  anthority.  In  my  opinion,  the  present  case  is  not  within 
any  of  those  which  have  been  cited ;  because  in  the  cases  cited  the 
erroneous  belief  or  advice  was  as  to  the  existence  or  capacity  of 
the  legatee.  But  it  is  quite  a  different  thing  where  the  erroneous 
belief  is  as  to  the  extent  of  the  testator's  property.  If  a  testator 
said  he  thought  he  had  £100,000,  and  distributed  his  estate 
accordingly,  and  it  turned  out  that  he  only  had  £20,000,  his 
intention  would  clearly  be  defeated  by  disregarding  the  pre- 
liminary statement. 

The  rule  is  to  find  out  what  the  testator  means,  and  give  effect 
to  his  intention.  Kow  what  does  the  testator  mean  here  ?  When 
he  says  that,  presuming  and  believing  a  certain  state  of  things,  he 
gives  an  additional  sum  of  £4000,  on  what  principle  can  I  say  that 
his  belief  did  not  influence  him  in  making  this  gift,  and  how  can  I 
donble  the  legacies,  when  in  fact  the  supposed  state  of  things  was 
an  entire  mistake  ? 

It  is  said  that  the  question  is  concluded  by  authority.  But  in 
my  opinion  not  one  of  the  cases  cited  touches  the  present  case, 
thongh  the  case  of  Campbell  v.  French  (1)  is  somewhat  analogous. 
The  testator  there  by  a  codicil  revoked  some  legacies,  giving  his 
opinion  that  the  legatees  were  all  dead,  and  the  fact  turned  out 
the  other  way,  and  it  was  held  that  the  revocation  did  not  take 
effect 

With  regard  to  Attomey-Qeneral  v.  Lhyd  (2),  it  was  a  very 
peculiar  case,  and  I  am  of  opinion  that  if  the  question  had  turned 

(1)  3  Ves.  321.  (2)  1  Vos.  Sen.  32. 
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y.-G.  M.     on  the  constructiou  of  the  first  codicil,  the  decision  would  hare 

1874       been  the  other  way.    It  is  perfectly  clear  that  the  reason  on 

TbomIs     which  the  gift  was  made  having  failed,  the  conditional  gift  vould 

Howell     ^^*  ^  good.    Then  came  the  second  codicil,  by  which  the  testator 

made  an  absolute  gift  of  the  realty  to  one  person,  and  an  absolute 

gift  of  the  personalty  to  the  diarity  to  which  he  had  previoiisly 
given  the  whole,  stating  as  a  reason  for  the  alteration  in  disposi- 
tion, his  having  been  advised  that  a  gift  of  the  realty  would 
have  been  void  under  the  Statute  of  Mortmain.  This  was  a 
mistake,  because  the  will  was  made  before  the  Act  of  9  (rea  2, 
but  the  codicil  was  upheld.  Tliat  does  not  reach  this  case,  because 
here  there  is  no  complete  alternative  gift. 

I  think,  however,  that  if  AUtntieif^CrmiercU  v.  Lloyd  (1)  had  to  be 
decided  now,  the  decision  would  be  the  other  way. 

The  result  is  that  the  additional  gift  of  the  £4000  fails 
altogether. 

Solicitors :  Messrs. fou^  £  Cotton;  Messrs. iUemman  it  Pike; 
Messrs.  Ouvry,  Farrer,  &  Co. ;  Messrs.  Baven  ik  Bradley;  Messrs. 
Cookson,  Wainewriffhi,  dk  Pennington ;  Messrs.  WhiiaJcers  &  Wod- 
hert;  Mr.  H.  T.  Boodle;  Messrs.  Norria,  Aliens^  dk  Carter. 

(1)  1  Ves.  Sen.  83. 


J 
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In  re  CLINE'S  ESTATE.  V.-c.  M. 

1074, 

AppartitmmtntAei^  1S70(83  Jh  84  Vict.  e.  SSy^lMirumerU  e&mmff  into  operatum         t^ 
lrf(9n  the  fotnng  ^  the  Act-^Lyft  Interest  in  Fund  repruenting  Real      April  17. 
Zrfofe.  

The  Apportionment  Act^  1870,  applies  to  all  iostrnments,  whether  ooming 
into  operation  before  or  not  till  after  the  passiDg  of  the  Aot. 

Dividends  on  a  fund  in  Court  representing  real  estate  of  a  testator  who 
died  in  1827,  hdd  apportionable  as  between  successive  tenants  for  life. 

1  HIS  was  a  Petilion  for  the  payment  of  the  dividends  on  certain 
Ainds  in  Court. 

These  funds  had  been  paid  into  Court  by  the  ChrecU  Northern 
BaUway  Comfcmy  as  the  purchase-money  of  certain  portions  taken 
by  them  of  an  estate  which,  with  other  property,  was  devised  by 
the  will  of  Emry  Cline,  dated  the  9th  of  September,  1826,  to 
tmstees,  upon  trust  to  permit  the  rents  and  profits  to  be  received 
by  his  wife  Margaret  Cline  during  her  life,  and  after  her  death 
by  his  daughters  Frances  Ann  Bacon  and  Amelia  Cline  during 
their  joint  lives^  and  after  the  death  of  either  of  them,  by  the 
surrivor  for  her  life,  and  after  the  death  of  the  survivor,  by  four 
grandchildren,  whom  he  named  therein,  and  after  the  death  of 
any  one  or  more  of  them,  by  the  survivors  and  survivor  of  them 
for  their  respective  lives. 

The  testator  died  on  the  2nd  of  January,  1827,  and  his  widow, 
Margaret  Cline,  died  on  the  4th  of  March,  1841. 

Amelia  Cline  married  Thomas  Smith  Banvdl,  and  having  sur- 
vived the  testator's  other  daughter,  died  on  the  27  th  of  October, 
1873.  At  the  time  of  her  death  there  was  only  one  grandchild 
of  the  testator  living,  namely,  Anne  Countess  di  Cigala. 

During  the  lifetime  of  Mrs.  Barmtl  the  dividends  had  been 
paid  to  her,  but  the  January  dividends,  which  had  been  received 
smee  her  death,  were  now  in  Court. 

A  question  had  been  raised  as  to  whether  the  Apporti(mm>ent 
Act,  1870,  applied  to  these  dividends,  and  the  Petition  asked  that 
the  Older  for  the  distribution  of  the  January  dividends  might  be 
prefaced  by  a  declaration  of  the  opinion  of  the  Court  on  the 


Estate. 
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v.-c.  M.     question  of  apportionment    The  present  trustees  of  the  will  of 
1874       the  testator  were  also  Petitioners. 

CuK£'6         Mr.  W.  Latham^  for  the  Petitioners  :^- 

The  question  is  whether  the  Apportionment  Ad,  1870,  is  so  far 
retrospective  as  to  apply  to  the  case  not  only  of  an  instroment 
executed  before  the  passing  of  the  Act^  but  of  one  coming  into 
operation  before  that  time.  Capron  v.  Oapron  (1)  applied  it  to 
the  case  of  an  instrument  dated  before  the  Act  but  coming  into 
operation  afterwards.  The  question  was  touched  upon,  but  not 
decided,  in  Jones  v.  Offle  (2). 

The  operation  of  the  pievious  Act  could  only  be  excluded  by 
express  words :  Tyrrdl  v.  Clark  (3). 

Sir  R  Malihs,  V.O.  : — 

In  my  opinion  this  is  a  general  enactment  making  all  dividends 
apportionable,  and  I  think  that  if  it  had  been  intended  to  restrict 
its  application  to  instruments  dated  or  coming  into  operation  after 
the  passing  of  the  Act,  it  would  have  been  so  stated.  In  mj 
opinion  it  Applies  to  all  cases,  whether  the  instrument  under 
which  the  question  arises  came  into  operation  before  or  not  till 
after  the  passing  of  the  Act. 

Solicitors :  Messrs.  Wordsworihy  Blake,  Harris,  dt  Parson. 

(1)  Law  Rep.  17  Eq.  288.  (2)  Law  Rep.  8  CJb.  192. 

(3)  2  Drew.  86. 
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HEATH  V.  CREALOCK.  v.-CB. 

[1870    H.    248.]  ]^ 

April  25,  26, 
TrtuUe  and  Ceriui  que  Trust — Breach  of  Trust — Mortgage — Prioritg — Estoppel    ^.  ^? ' 
-^Purchoie/wValuetvithoutNotic&^Ddivery  up  <^7^Ule  Deeds — Secondary      ^4  25-  ' 
Evidence.  Dec.  UK 

In  1856,  A,  and  ^.,  being  trostees  of  £7000,  invested  it  on  mortgage  of 
freeholds,  of  which  C.  was  owner.  The  niortgage  was  negotiated  by  ^.,  who 
was  a  solicitor,  and  had  for  some  time  been  engaged  in  various  transactions 
with  (7.  and  acted  for  him  professionally.  The  business  arrangements  of  the 
trust,  including  payment  of  the  income  to  the  cestui  que  trust,  were  carried 
on  by  J9.,  no  active  part  being  taken  by  A,,  who  was  a  clergyman,  and  fre- 
quently absent  abroad  for  his  health.  In  1859,  C,  with  the  knowledge  and 
authorization  of  B.,  but  without  the  knowledge  of  A.^  sold  a  portion  of  the 
mortgaged  property  to  D,  Upon  this  sale  all  notice  of  the  mortgage  was 
suppressed.  Hie  title  deeds  were  handed  to  Z>.,  and  the  purchase-money, 
£3000,  was  received  by  B.^  who  gave  (7.  a  receipt  "  for  self  and  co-trustee," 
promising  to  obtain  A,^s  execution  of  a  reconveyance  on  his  return  to 
England.  In  1870  C,  contracted  to  sell  a  further  portion  of  the  property  to 
J&,  and  in  the  course  of  the  transaction,  on  pressing  for  a  reconveyance,  was 
informed  by  B.  that  he  had  misappropriated  the  £3000.  Upon  the  repre- 
sentation that  C  had  succeeded  in  selling  portions  of  the  mortgaged  proper- 
ties for  £4500,  A.,  who  was  wholly  ignorant  of  the  real  state  of  the  case, 
WW  induced  by  B.  to  execute — 1,  a  conveyance  by  direction  of  C.  to  JS,, 
as  purchaser  for  £1500 ;  and,  2,  a  reconveyance  to  (7.,  in  consideration  of 
an  alleged  payment  of  £3000,  of  the  portions  already  sold  to  i>.  (to  enable 
C,  as  it  appeared,  to  convey  this  portion  separately  to  a  purchaser). 

Upon  receiving  the  reconveyance,  C.  executed  the  conveyance  and  com- 
pleted the  sale  to  E,,  and  the  purohase-money  (£1500)  was  handed  over  to 
•B.,  who  shortly  afterwards  absconded  with  the  mortgage-deed  in  his  posses- 
sion:— 

L  ffeldy  (a),  that  A.  was  entitled  to  have  the  reconveyance  of  1870  can- 
celled as  obtained  by  fraud ;  and,  (h),  that  the  estate  supposed  to  have 
been  acquired  by  C,  under  such  reconveyance  having  been  destroyed,  there 
had  been  no  subsequent  acquisition  of  title  by  CI  so  as  to  i)erfect  against 
A.,  by  estoppel,  the  defective  title  which  2>.  acquired  under  his  purchase 
from  C,  in  1859. 

n.  Held,  alao  (following  CcHyer  v.  Finch  (1)  ),  that  the  relief  sought  against 
B,  bong  to  compel  him  to  redeem  A.*s  prior  mortgage,  or  in  default  to  stand 
foreclosed,  the  doctrine  that  the  Ck>urt  will  not  interfere  as  against  purchasers 
for  value  without  notice,  did  not  apply ;  and  that  upon  the  failure  of  D,  to 


(1)  5  H.  L.  C.  905. 
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y.-C.  B.  redeem,  A.  was  entitled  to  realise  his  security  (except  as  to  the  part  sold  to 

.g^o  ^'  against  whom  the  bill  was  dismissed)  by  a  sale,  and  to  have  the  title 

w^v^  deeds  in  the  possession  of  2).  delivered  up. 

Heath  Secondary  evidence  of  the  mortgage  deed  of  1856  under  the  drcumstanoes 

admitted. 


V, 

Crealock. 


In  March,  1856,  the  Plaintiff,  the  Eev.  Charles  Harbord  Heaik 
and  the  Defendant,  William  Swain  Crealock,  were  appointed  the 
trustees  of  certain  fands,  which  they  held  subject  to  the  trosts 
of  a  deed  dated  the  24th  of  February,  1816.  Of  these  funds 
£2096  Us.  9d,  had  been  divided  amongst  the  persons  beneficially 
interested,  and  £7700  was  advanced  to  the  Defendant  Stephens 
upon  the  security  of  a  mortgage  in  fee  simple,  dated  the  24th  of 
November,  1856,  of  property  in  Wales,  of  which  Stephens  was  the 
owner ;  the  mortgage  being  accompanied  by  a  delivery  of  the 
title  deeds  to  Plaintiff  and  CreaJoeh  as  morl^gees.  The  Defendant 
Crealock  was  at  that  time  in  practice  as  a  solicitor  at  Aberyshrilh, 
of  good  repute,  and  in  considerable  practice,  and  being  solicitor  in 
the  affairs  of  the  trust,  as  well  as  one  of  the  two  trustees,  he  under- 
took the  negotiation  of  the  mortgage,  the  examination  of  the  title, 
and  the  preparation  of  the  security. 

The  Defendant  Stephens  had  also  been  in  practice  as  a  solicitor, 
and  before  the  date  of  the  mortgage  there  had  been  between  him- 
self and  Crealock  various  pecuniary  and  other  transactions  which 
were  afterwards  continued.  In  respect  of  these  dealings  an  acconnt 
current  was  established  between  them;  various  sums  of  money 
having  been  received  by  Crealock  on  account  of  Stephens,  and  pay- 
ments made  to  and  on  his  behalf,  and  the  mortgage  money,  £7700, 
was  cairied  into  this  account,  and  formed  an  item  to  the  credit  of 
Stephens,  Crealock  was  also  employed  by  Stephens  professionally, 
and  during  the  period  over  which  the  account  extended  he  also 
acted  as  his  banker. 

The  amounts  which  from  time  to  time  became  due  in  respect  of 
the  interest  on  the  mortgage  debt  were  carried  in  the  account  to 
the  debit  of  Stephens,  and  were  paid  by  Crealock  on  Stephens^  behalf 
to  MeLjorBoicen,  who  was  entitled  as  tenant  for  life  to  that  interest. 
Early  in  1859,  Stephens,  intending,  as  he  stated,  to  pay  off  the 
mortgage  debt,  advertised  the  mortgaged  hereditaments,  with  other 
property  belonging  to  him,  for  sale.    This  intended  public  sale 
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was  abortive ;  but  Stephens  subsequently  (in  February,  1859)  sold     Y.-O.  B. 
\>j  private  contract  three  several  portions  of  the  property  comprised        1873 
in  the  mortgage  to  the  Defendants,  Lewis^  Beavan,  and  Piiffh,  for      hjuith 
sums  amounting  in  the  aggregate  to  £3080.  Cbealook. 

When  the  time  for  completing  the  sales  approached,  Oredlock^  — 
who  acted  as  solicitor  for  Stephens  in  the  matter,  informed  Mm 
that  as  the  Plaintiff  was  somewhere  abroad  great  delay  would 
be  occasioned  by  getting  him  to  join  in  the  conveyances  to  the 
purchasers,  or  in  a  reconveyance  to  Stephens.  Accordingly  Stephens, 
as  he  stated,  believing  these  statements  to  be  true,  and  it  being 
important  to  avoid  any  delay,  agreed  with  Crealoek  that  the  sales 
should  be  completed  without  disclosing  the  existence  of  the  mort- 
gage,  and  that  he  (Stephens)  should  execute  simple  conveyances  to 
the  purchasers  as  if  he  were  entitled  in  fee  simple  free  from  incum- 
brances, and  that  he  would  not  take  a  reconveyance  from  the 
Plaintiff  and  Creaioek  until  the  whole  of  the  mortgage  debt  was 
paid  off.  The  usual  inquiries  were  made  on  behalf  of  the  pur- 
diasers  as  to  the  existence  of  any  incumbrances  affecting  the 
property  contracted  to  be  sold,  and  the  reply  returned  by  Crealoek 
as  solicitor,  and  on  behalf  of  Stephens,  was,  ^  Not  that  I  am  aware 

or 

The  title  deeds,  which  had  remained  in  the  possession  of  Crea- 
loek,  as  solicitor  to  the  trustees,  were  by  him  given  up  to  Stephens, 
who  was  thereby  enabled  to  deduce  an  ostensibly  good  title,  free 
from  incumbrances,  to  the  several  portions  so  sold ;  and  upon  the 
completion  Stephens  delivered  such  title  deeds  to  the  purchasers, 
in  whose  possession  they  still  were. 

The  purchase-money,  £3080,  was  paid  to  Credloch,  who  gave 
Stqhens  a  receipt  in  the  following  form : — 

"London,  23rd  February,  1859. 

^  Beceived  of  T.  K.  Stephens  the  sum  of  £3080,  on  account  of 

and  in  part  discharge  of  the  principal-money  of  £7700,  due  to  us 

on  mortgage  of  Mr.  Stephens^  estate,  and  we  undertake  on  payment 

of  the  balance  to  release  and  reconvey  the  parts  thereof  called 

(naming  them),  when  required  by  Mr.  Stephens,  his  heirs,  executors, 

administrators  and  assigns,  free  from  all  mesne  incumbrances. 

**  For  self  and  co-trustee, 

"JFb,  Swain  Crealoek.^' 
Vol.  XVIII.  Q  2 
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V.-C.  B.         SteplienSy  after  the  23rd  of  February,  1859,  paid  Oredhek  inte- 

ig73        rest  on  the  balance  only  of  the  mortgage  debt  (£4620)  until  1870, 

^J^r^      while  Crealoek,  who  had  received  and  appropriated  to  his  own 

V'         purposes  the  £3080,  continued  to  pay  Major  Bowen  (the  cestui  que 

*    irt^  the  full  amount  of  interest  on  the  £7700.    Under  these 

circumstances  the  Plaintiff,  who  was  for  a  considerable  period 
absent  abroad,  had  no  knowledge  whatever,  or  suspicion,  of  what 
had  taken  place,  and  until  the  absconding  of  Oredloek  in  Septem- 
ber, 1870,  had  neither  knowledge  nor  notice  of  any  circumstance 
leading  him  to  believe  or  suspect  that  the  mortgage  security  had 
been  in  any  degree  imperilled  or  affected. 

Stephens^  as  he  stated  by  his  answer,  continued  to  pay  interest 
upon  the  £4620,  without  the  slightest  thought  or  suspicion  that 
the  Plaintiff  had  not  been  informed  that  £3080  of  the  mortgage 
debt  had  been  paid  off,  or  that  the  money  had  not  been  reinvested 
by  Crealoek  in  the  joint  names  of  Plaintiff  and  himself. 

In  November,  1864,  Stephens,  in  writing  to  ask  Crealoek  whether 
he  and  his  co-trustee  would  have  any  objection  ^  to  take  up  the 
principal  and  interest  to  the  next  half-yearly  day  of  payment  *' 
(24th  of  May,  1865),  for  the  first  time  made  inquiry  if  the  amount 
paid  off  had  been  indorsed  upon  the  mortgage  deed.  Creahch 
wrote  back  that  speaking  from  memory  he  believed  the  memo- 
randum referred  to  by  Stephens  was  at  the  time  indoi-sed  on  the 
mortgage  deed,  and  that  unless  Stephens  had  any  very  particular 
object  in  their  receiving  the  money  next  May,  neither  Major  jBoic^ 
nor  Eeath  would  wish  the  security  to  be  changed  if  it  could  be 
helped. 

In  1865  a  small  portion  of  the  property  comprised  in  the  mort- 
gage, was  taken  by  the  Central  Wales  BaHway  Company,  for  which 
they  agreed  to  give  £10  compensation.  On  this  occasion  Stephens 
suggested  in  a  letter  to  Oredloek  the  propriety  of  preparing  a  recon- 
veyance of  the  property  on  which  the  mortgage  money  had  beeu 
paid  off  and  sending  it  to  Plaintiff  for  execution.  Crealoek  took  no 
notice  of  the  suggestion,  and  the  matter  was  allowed  to  drop.  The 
matter  was  again  referred  to  by  Stephens  in  the  summer  of  1867, 
and  Crealoek  promised  to  obtain  the  reconveyance  when  Plaintiff 
came  back  to  England  ;  but,  according  to  Stephens'  statement,  not 
receiving  any  intimation  of  the  return  of  the  Plaintiff  to  Englamdy 
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and  not  thinking  that  there  was  any  danger  or  impropriety  in  not     Y.-C.  B. 
obtaining  the  teconveyanoe,  ''I  {8Ugphen$)  did  not  prepare  the       1873 
draft  of  ity  bat  allowed  the  embject  again  to  drop.**  £^ith 

In  December  1869,  SUphens  agreed  to  sell  to  WtBiam  Price  for  n^J!',^ 
£1500  another  portion  of  the  property  comprised  in  the  mortgage.  * — 
Tkoogh,  as  he  admitted  in  his  answer,  he  wonld  have  been  glad  if 
the  facts  of  the  mortgage  to  Plaintiff  and  Creoioeh  could  have  been 
still  suppressed,  as  it  had  been  on  the  occasion  of  the  purchases  in 
18S8-9,  he  was  afraid  that  he  might  incur  some  risk  under  22  & 
23  Vict  c.  85,  8.  24,  and  28  &  24  Yict  c  38,  s.  8  (providing  that 
any  vendor  or  mortgagor  concealing  from  the  purchaser  or  mort- 
gagee any  settlement,  deed,  will,  or  instrument  material  to  the 
title,  or  any  incumbrance,  should  be  deemed  guilty  of  a  misdemea- 
nour, and  punishable  accordingly),  if  he  again  suppressed  the  feust 
of  the  mortgage ;  and  accordingly  he  wrote  to  Crealoek  pressing 
him  to  obtain  the  execution  of  a  reconveyance  by  Heathy  and  the 
signature  of  a  receipt  acknowledging  the  receipt  not  only  ot  the 
£1500,  the  price  of  the  portion  contracted  to  be  sold  to  Priee, 
but  of  the  £3060  previously  paid  by  Stephens. 

On  the  4th  of  March,  Orealcek  wrote : — ^'  You  will  remember 
when  you  wished  to  sell  the  former  farms  that  I  explained  to  you 
that  I  should  have  to  reinvest  the  money  until  such  time  as  you 
wonld  be  paying  off  the  balance  of  the  mortgage,  as  I  could  not 
arrange  to  sever  the  amount.  I  have  on  the  present  occasion  had 
great  difficulty  in  getting  the  parties'  consent  to  receive  this  £1500 
now  OD  account  without  the  residue,  and,  indeed,  it  is  only  on  the 
nndeislaiiding  that  the  balance  of  the  mortgage  shall  be  all  paid 
np  by  the  Ist  of  next  August  that  they  agree  to  reconvey  this  por- 
tion now ;  I  have,  therefixre,  to  carry  out  this  understandings  so 
far,  caUed  in  £3080  received  firom  you  and  reinvested  by  me,  and 
this  will  be  ready  to  be  paid  over  to  the  parties  interested  by  the 
middle  of  July,  at  which  time  those  farms  which  were  sold  for  the 
amount  had  better  be  reoonveyed  by  myself  and  Heath  to  you,  and 
in  the  meantime  it  will  be  necessary  for  you  to  make  arrangements 
for  getting  the  balance  tog^er,  either  by  transfer  or  new  mort- 
gage, or  a  sale  of  portion  of  the  remaining  property.  There  will 
be  £3120  to  make  up,  and  I  should  think  you  might  easily  be 
able  to  sell  the  two  BadnorMre  farms  for  sufScient  to  cover  that 

2  2 
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y.-C.  B.  amount.  I  have  pushed  this  off  as  long  as  I  possibly  oould,  bat 
1873  during  the  last  few  weeks  I  have  had  great  difficulty  in  getting 
H^iTH  ^b®  eestuis  que  trust  to  listen  to  any  further  delay  in  having  the 
mortgage  realised.  I  have  told  them  that  you  have,  to' comply  witli 
their  wishes^  contracted  for  the  sale  of  other  properties  comprised 
in  the  security,  at  the  values  stated « in  the  valuation  thereof, 
amounting  to  £3080,  which  will  be  certainly  paid  to  them  before 
the  1st  of  next  August,  and  that  you  will  use  every  endeavour  to 
provide  the  balance  in  the  meantime,  if  they  will  let  the  matter 
stand  over  until  then.  It  won't  do,  therefore,  for  me  now  to  send 
the  form  of  receipt  you  propose  for  HeaihlB  signature,  and  for  same 
reason  it  was  I  varied  the  form  of  recital  in  the  conveyance.  At 
present  nothing  appears  in  this  transaction  to  shew  that  the 
mortgage  to  us  does  include  the  farms  previously  sold,  as  these  did 
not  appear  in  the  abstract  to  Bird^B  farm ;  and  if  it  should  not  be 
called  for  before  completion,  nothing  would  have  been  mentioned 
on  the  subject  I  will  make  out  and  send  you  my  charges  in  the 
matter  as  desired.  You  will  of  course  arrange  for  the  sum  of 
£1500  being  paid  over  to  us  clear,  as  that  is  the  sum  I  have  named 
to  the  eestuis  que  irusl.^*  And  again,  on  the  2nd  of  August,  1870. 
OreaHoek  wrote  to  Stephens : — **  The  eestuds  que  trust  have  not,  as 
yet»  received  either  the  £3080  or  the  £1500— and  if  you  carry  out 
your  present  intention  of  not  sending  me  the  conveyance  to  get 
executed  to  you,  I  don't  see  how  they  are  likely  to  get  either  of 
them." 

About  the  time  when  the  tenant  for  life  died  (1866),  on  the 
Plaintiffs  refusing  any  further  extension  of  time,  Credloek  had 
represented  to  him  that  Stephens  was  desirous  of  selling  the  pro- 
perties comprised  in  the  mortgage  security,  and  of  doing  so  to 
advantage,  by  putting  up  the  property  from  time  to  time  for  sale 
in  portions ;  and  in  this  year  (1870)  Orealoek  represented  to  the 
Plaintiff  that  Stephens  had  succeeded  in  selling  a  part  of  the 
mortgaged  property  for  £3080,  and  another  part  for  £1500,  and 
that  he  was  desirous  of  having  reconveyed  to  himself  the  several 
portions  so  sold  upon  payment  of  the  several  sums  in  part  dis- 
charge of  the  mortgage  debt.  Two  deeds  were  accordingly  pre- 
pared for  the  purpose  of  effecting  this  object^  and  were  sent  by 
the  Plaintiff's  then  solidtorsi  Messrs.  Budd  it  Son,  to  the  Plaintiff 


V, 
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for  ^Location  by  hiniy  one  being  a  coiiTeyance  by  the  direction  of  V.-G.  B. 
Stephens  to  a  purchaser  (Price)  for  £1500;  the  other  being  a  isrs 
reconTeyaodee  to  Siephene  In  consideration  of  £3080  alleged  to  be  h^h 
paid  by  him  in  respect  of  seTeral  small  properties  comprised  in 
the  mortgage  deed,  to  enable  him,  as  it  c^peared,  to  conrey  them 
separately  to  a  purchaser  or  purchasers*  The  Plaintiff  executed 
these  deeds  and  seat  them  to  Orealoek  on  or  before  the  22nd 
of  August^  1870.  Messrs.  Budd,  Plaintiff's  solicitors,  on  the  23rd 
of  Angnsty  1870,  wrote  to  Orealoek  suggesting  that  the  moneys, 
the  CQDsidefation  for  these  reconveyances,  should  be  paid  into  a 
joint  aeooont,  in  the  names  of  Plaintiff  and  Orealoek,  until  they 
could  be  distributed  among  the  cestuis  que  trust  interested  in 
them.  The  money  not  haying  been  paid  as  had  been  expected, 
the  Plaintiff's  solicitors  pressed  Orealoek  to  complete  the  matter, 
and  thxeatened  a  journey  to  Aberyetwiih,  to  attend  on  behalf  of  the 
Plaintiff  the  completion  of  the  sales,  and  see  to  the  appropria- 
tion of  the  money.  Orealoek  continued  to  make  various  excuses 
for  the  delay,  and  expressed  his  willingness  that  the  purchase- 
moneys,  as  soon  as  received,  should  be  paid  into  a  deposit  account 
ia  the  names  of  Plaintiff  and  himself,  until  the  distribution  was 
effected,  or  that  Messrs.  B%dd  should  attend  the  completion  of 
the  purchases.  In  the  meantime  Stepheney  havmg  been  infimned 
by  Oredtoek  that  the  Plaintiff  had  executed  the  conveyance  and 
reconveyance^  wished,  according  to  his  answer,  ^'  to  satisfy  myself 
by  other  evidence  than  Oreciock'e  statement  that  the  Plaintiffs 
signatures  to  those  deeds  were  genuine,"  and  on  the  27th  of  August 
3ent  his  son  to  see  the  Plaintiff  at  Bucknall,  in  Stafordshire,  and 
inquire  of  him  if  he  had  signed  the  deeds.  The  Plaintiff,  who  was 
uoaUe  to  understand  the  object  of  this  inquiry,  told  the  son  that 
he  had  executed  the  deeds  and  forwarded  them  to  Orealoek.  No 
further  inquiry  was  made  of  the  Plaintiff  by  Stephen's  son,  and  it 
did  not  appear  that  he  had  been  instructed  to  do  so.  On  the  same 
day  Stephene  wrote  to  Orealoek,  demanding  the  delivery  to  him  of 
the  reconveyance.  Orealoek  replied  that  the  reconveyance  would 
not  leave  his  possession  until  the  accounts  between  them  were 
settled.  On  the  29th  of  August  Stephens  threatened  Orealoeic 
that  he  would  write  to  Mr.  Heath,  ^  to  explain  the  cause  of  this 
delay,  and  this  will  naturally  lead  to  my  going  into  all  the  parti- 
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v.-G.  B.  culars  attending  the  case,"  Crealoek  replied,  ^  If  you  do,  it  will 
1873  simply  end  in  this — ^that  instead  of  my  being  aUe  to  hand  you 
^^T^  the  deed,  or  the  ceduis  que  trust  the  money,  I  mnst  retom  Mr. 
Heath  the  deed  and  call  my  creditors  together,  and  you  must  take 
your  chance  with  the  rest." 

Stephem  thereupon  sent  his  son  down  to  AberyetwHh  to  get  the 
reconveyance  from  Creahdh.  Yonng  Slephem  saw  OreoMk  on  the 
2nd  of  September.  Daring  this  interview  Crealoek  explained  his 
position,  and  that  he  had  lost  in  specalations  the  £3080  paid  by 
Stephens  in  1859,  and  a  good  deal  more,  including  a  sum  of  £700 
owing  to  Stephens.  Young  Stephens  said  he  would  not  allow  Prices 
purchase  to  be  completed  until  his  father  got  the  reconveyance. 
Ultimately,  however,  young  Stephens  agreed,  on  his  father  s  behalf, 
not  to  attempt  to  enforce  payment  of  the  debt  of  £700,  for  which 
a  fresh  promissory  note  was  given,  except  in  certain  contingencies, 
and  to  allow  Orealoek  £100,  such  sum  being  intended  to  cover 
every  claim  for  costs  relating  to  anything  done  or  thereafter  to  be 
done  by  Crealoek  in  connection  with  any  of  Stephens'  property  in 
mortgage  to  Miy'or  Bovoen'B  trustees  or  otherwise.  The  reconvey- 
ance was  then  handed  over  to  young  Stephens  by  Orealoek^  and 
Price,  who  was  waiting  outside,  was  called  in  and  completed  his 
purchase,  paying  his  purchase-money  (£1500)  to  Crealoek,  who 
handed  him  his  conveyance  (already  executed  by  Stephens^  and 
8ome  title  deeds.  The  21st  of  September  was  appointed  by  Ona" 
lock  as  the  day  on  which  he  would  attend  in  London  to  complete 
the  transaction.  The  Plaintiff  came  up  to  London  to  meet  him, 
but  Crealoek  did  not  keep  his  appcnntment  On  the  same  day 
however,  a  Mr.  Tweedy  as  the  agent  of  Crealoek,  called  on  Messrs. 
Bvdi  and  told  them  that  lie  had  absconded,  handing  them  the 
following  written  statement : — 

'^  In  February,  1859,  Mr.  Stephens  applied  to  sell  a  portion  of 
his  property,  and  a  part  was  sold  for  £3080.  The  vendor  was  Mr. 
Stephens  alone,  but  the  money  was  received  by  Mr.  Crealoek^  and 
invested  by  him  in  his  own  name  on  various  securities,  and  olti- 
mately  lost.  The  interest  was  regularly  paid  by  Mr.  Creabch 
The  second  sale  was  completed  2nd  September,  and  the  purchase- 
money  (£1500)  was  received  by  TAv.^CredloeL  Mr.  Crealock'$ 
proposal  is  to  give  Mr.  Heath  a  bond  for  £4900,  the  amount  due 
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bj  him  to  the  trust  estate,  and  to  pay  interest  thereon  at  the  rate     v.-C.  B. 
of  4  per  cent,  per  annum,  and  to  hand  over  a  policy  in  the        1878 
Econotn4e  Insurance  Company  for  £6000  as  a  collateral  security,      heath 
and  to  hand  over  all  the  deeds  in  his  possession  relating  to  the 
estate,  and  to  be  released.    The  security  for  the  £3100  still  due  is 
by  Mr.  Stephens  stated  to  be  ample." 

On  the  22nd  of  September  Crealoek,  from  his  retreat  at  Ostend^ 
addressed  a  long  letter  to  Tweed,  which  repeated  in  greater  detail 
the  substance  of  the  above  statement,  and  the  terms  on  which 
alone  he  was  prepared  to  treat,  stating  that  *'  until  my  release  from 
the  trust  and  all  past  liabilities  thereof,  except  so  far  as  the  provi- 
sion or  payment  of  interest  and  premium  on  policy  to  secure  the 
principal  debt,  is  handed  in  exchange  to  me  for  same,  not  one 
shred  of  parchment  will  leave  the  custody  in  which  they  now  are 
in.  Of  course  I  have  not  left  them  at  my  office ;  it  would  be 
hardly  likely  I  should  do  that." 

Under  these  circumstances  the  Plaintiff  had  filed  his  bill  against 
CreaJock  aad  Stephens  ;  Lewis,  Beavan,  and  Pugh  (the  purchasers  in 
1859) ;  and  Price,  the  purchaser  in  1870,  charging  that  bis  signa- 
ture to  the  deed  of  reconveyance  was  obtained  fromlhim  by  Oreaiock 
by  fraud,  and  that  Stephem  was  a  party  to  such  firaud,  and  alleging 
that  the  connection  of  Stephens  with  the  frauds  committed  by 
OrecHoek  was  evidenced  by  his  joining  Crealoek  in  concealing  the 
evidence  of  the  mortgage  upon  the  alleged  sale  in  1859,  and  by 
his  sending  his  son  in  August,  1870,  to  inquire  whether  the  deeds 
of  conveyance  and  reconveyance  had  been  executed  by  the  Plain- 
tiff; and  charging  that  he  (the  Plaintiff)  was  entitled  as  against 
Si^^hens,  and  all  persons  claiming  under  him  (who  either  directly 
or  indirectly  through  their  solicitors  had  notice  of  the  mortgage 
^^ecnrity),  to  require  that  no  portion  of  the  property  still  subject 
to  the  mortgage  seeority  should  be  redeemed  except  upon  the 
terms  of  payment,  as  well  of  all  such  moneys  as  might  not  have 
been  paid  off  to  Crealoek  from  time  to  time  by  means  of  the  frauds 
referred  to,  as  also  of  all  such  moneys  as  had  through  the  collusion 
of  Stephens  come  to  the  hands  of  Oreaiock  without  the  knowledge  of 
the  Plaintiff  and,  in  particular,  that  the  £3080,  and  £1500  (allowed 
by  Stephens  to  pass  into  CreabcVs  hands),  were  still  a  charge 
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y.-G.  B.     upon  the  property  now  comprised  in  such  security.    All  know^ 
1873       ledge  of  the  transactions  of  1859,  and  any  authority  to  OreaJodi 

HxATH  to  receive  the  £1500  in  1870,  were  distinctly  denied  by  the  Plain- 
tiff. The  relief  prayed  by  the  bill  was  (1)  that  the  deed  of  re- 
conveyance to  Stephens  of  the  property  stated  to  have  been  sold 
in  1859  might  be  ordered  to  be  delivered  up  to  be  cancelled; 
(2)  that  Stephens  might  be  ordered  to  hand  over  the  same,  and 
be  restrained  from  passing  the  said  deed  to  the  alleged  purchasers 
of  the  property  comprised  therein,  or  any  person  claiming  nnder 
them,  and  from  passing  to  such  purchasers,  &c.,  the  legal  estate 
affected  to  be  dealt  with  by  such  reconveyance,  and  from  dealing 
with  such  deed  in  any  manner  detrimental  to  the  interests  of 
the  Plaintiff  as  mortgagee  and  owner  of  the  legal  estate  comprised 
in  such  deed ;  (3)  a  declaration  that  Stephens  had  not  discharged 
himself  of  his  liability  to  pay  to  the  Plaintiff  the  £3080  and 
£1500,  but  was  still  liable  under  his  mortgage  deed  of  the  24ih  of 
November,  1856,  to  pay  such  sums,  and  all  interest  thereon,  and  a 
declaration  that  the  said  sums  were  still  a  charge  upon  the  pro- 
perties comprised  in  the  mortgage  security,  and  that  the  properties 
alleged  to  be  comprised  in  the  reconveyance,  and  the  property 
alleged  to  have  been  sold  to  Price,  were  still  subject  to  the  said 
mortgage  security ;  (4)  an  account  of  principal  and  interest  due 
on  the  mortgage  security,  and  in  default  of  payment  by  Defen- 
dants other  than  Crealook,  a  foreclosure ;  (5)  that  upon  redonp- 
tion  all  proper  directions  be  given  for  vesting  in  the  redeeming 
defendants  any  estate  still  remaining  vested  in  Crealoek  in  the 
properties  redeemed ;  and  (6)  that,  upon  foreclosure,  the  defen- 
dants Leuns,  Beavan,  Pugh,  and  Price,  might  be  ordered  to  deliver 
up  to  the  Plaintiff,  or  as  the  Court  should  direct,  all  deeds  and 
writings  in  their  custody  or  power  relating  to  the  properties  com- 
prised in  the  mortgage  security. 

The  Defendant  Crealock'heA  not  returned  within  the  jurisdiction, 
and  the  mortgage  deed  of  November,  1856,  was  still  in  his  pos- 
session. He  had  put  in  an  answer  admitting  the  receipt  and  mis- 
appropriation of  the  money  in  1859  and  1870,  but  exonerating 
Stephens  (who  was,  as  fiGir  as  he  knew  or  believed,  in  utter  ignorance 
of  his  dealings  with  the  money)  from  all  participation  in  the 
breaches  of  trust  complained  of  in  the  bill ;  and  also  stating  that 
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the  conyeyances  to  tbe  purchasers  in  1859  were  executed  by     VoCB. 
8kfkm$  wholly  on  the  faith  of  his  (OrealoeVs)  undertaking  to        1873 
procttte  a  reconvoyance  of  the  property^  and  his  explanations  of      Heath 
the  impossibility  of  then  obtaining  it  from  the  Plaintiff's  absence 
abroad ;  and  that  although  Stephens  had  joined  in  concealing  from 
the  purchasers  the  existence  of  the  mortgage,  it  was  done  without 
any  fraudulent  intention  on  his  part  towards  the  Plaintiff. 

The  other  Defendants  had  all  put  in  answers,  and  as  the  nature 
of  their  defence  will  sufficiently  appear  from  the  arguments  and 
the  judgment,  it  will  be  sufficient  to  state  that  the  purchasers  of 
1859  and  1870  insisted  upon  their  title  as  purchasers  for  ralue 
without  notice,  and  the  protection  afforded  by  the  Court  to  persons 
in  that  position ;  that  the  Plaintiff  was  by  his  own  act  and  deed 
estopped  from  denying  the  receipt  of  the  purchase-money  and  the 
execution  of  the  deeds  of  conveyance  and  reconreyance,  and  that 
if  fraud  had  been  committed,  as  alleged  by  the  Plaintiff,  that  he 
hifflself,  by  his  own  gross  and  culpable  neglect,  and  his  misplaced 
confidence  in  his  co-mortgagee,  had  largely  contributed  to  that 
fraud,  and  that  he,  rather  than  the  purchasers^  who  were  wholly 
innocent,  must  suffer  for  it. 

Stephens  insisted  that  the  charges  made  against  him  by  the  bill 
that  he  had  been  a  party  to  CrealoeVs  frauds,  that  he  obtained  a 
fictitious  credit  from  Creahck  and  paid  him  a  price  for  getting  a 
false  receipt,  and  that  he  colluded  or  combined  with  him  for 
the  purpose  of  deceiving  the  Plaintiff  and  the  purchasers,  were 
untrue  and  unjustifiable.  He  also  relied  upon  the  receipt  given 
by  Oredloch  in  1859,  and  that  signed  by  the  Plaintiff  in  1870, 
as  valid  and  effectual  discharges  for  the  amounts  mentioned 
therein. 

Mr.  Kaify  Q.C.,  and  Mr.  BedweU^  for  the  Plaintiff: — 

Stephens  had  full  knowledge  of,  and  deliberately  concurred  in, 
the  fraud  practised  by  Creahck^  and  cannot  avail  himself,  or  the 
purchasers  from  him,  of  the  legal  estate  which  was  fraudulently 
obtained  from  the  Plaintiff  by  means  of  the  reconveyance ;  and 
he  is  a  bare  trustee  of  that  legal  estate  for  the  Plaintiff.  His  pay- 
ment to  Oreaioch,  one  of  two  trustees,  made  not  only  without  any 
authority  from  the  Plaintiff,  the  other  trustee,  but  with  knowledge 
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v.-a  B.  that  tlie  Plaintiff  was  ignorant  of  the  tmnsactioni  is  not  such  a 
1873  payment  as  will  discharge  him  from  the  mortgage  debt :  Wdb  j. 
ii^H  Ledsam  (1).  With  respect  to  the  Defendants  Lewis,  Sevan,  and 
Puffh,  who  purchased  from  Stephens  in  1859,  and  daim,  as  pur- 
chasers for  value  without  notice,  to  be  entitled  to  hold  the  deeds 
then  handed  over  to  them,  as  a  protection  against  the  Plaintiff's 
claim,  we  say  that  as  those  deeds  were  fraudulently  handed  over 
by  Orecdoek  in  breach  of  his  trust,  the  Defendants  (who  have  not 
acquired  the  legal  estate)  are  not  entitled  to  derive  any  benefit 
from  that  fraud,  or  to  retain  possession  of  the  deeds  against  the 
Plaintiff  claiming  under  his  prior  legal  mortgage^  and  represent- 
ing the  cestuis  que  trust :  Thorpe  v.  Holdsworth  (2) ;  Newten  v. 
Newton  (3). 

Mr.  Fischer,  Q.C.,  and  Mr.  W.  Barber,  for  Stephens : — 

The  charges  raised  by  the  bill  against  Stephens,  of  complicity  and 
concurrence  in  QreaiocVs  fraud,  are  not  sustained  by  the  fitcts  of 
the  case.  He  has  been  equally  victimised.  He  has  paid  the 
mortgage  debt,  and  though  guilty  of  negligence,  his  negligenoe 
has  not  been  of  such  an  extent  as  to  amount  to  constructive  fraud 
within  the  rule  laid  down  in  Bvans  v.  Bickndl  (4),  In  the  aUenoe 
of  fraud  on  the  part  of  Stephens,  or  knowledge  of,  or  participaticm 
in  CreaJock's  breach  of  trust,  the  receipt  given  by  Oreaiock  for  him- 
self and  his  co-trustee  for  their  joint  debt  binds  the  Plaintiff,  and 
operates  pro  tanto  as  a  good  discharge  to  Stephens  of  the  mortgage 
debt.  At  law  payment  to  one  of  two  joint  creditors  and  produc- 
lion  of  such  a  receipt  is  a  good  discharge^as  to  both :  HuAand  v. 
Davis  (5) ;  without  alleging  any  authority  from  the  other  to  receive 
the  money :  Wallace  v.  KdsaU  (6).  Either  of  the  two  trustees  had 
a  right  to  receive  the  money,  and  Stephens  is  effectually  discharged 
in  this  Court  as  well  as  in  a  Court  of  Law :  OharUan  t.  Earl  of 
Durham  (7). 

As  to  the  £1500,  we  rely  upon  the  receipt  signed  by  the  Plaintiff 
and  the  reconveyance. 

(1)  1  K.  &  J.  385.  (4:)  6  Ves.  174, 191. 

(2)  Uw  Rep.  7  Eq.  139.  (5)  10  C.  B.  645. 

(3)  Ibid.  4  Ch.  143.  (6)  7  M.  &  W.  264,    . , 

(7)  Law  Rep.  4  Ch.  433. 
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Hr.  AmfhhUf  Q^(X,  and  Mr.  OrossHey,  for  Beamn  and  tiie  ezecu-     y.-C.  a 
toiB  of  Lewie  (two  of  the  pnrehasers  in  1859) : —    '  1373 

Having  pturcfaased  for  valuable  consideration,  without  notice  of      heath 
FIaintiff*B  mortgage,  from  Siq^hene,  who  was  in  possession  with  an    eaEAixxx. 

apparently  good  title  in  fee  simple,  we  are  entitled  to  avail  our-        

selves  of  every  honest  defence,  however  technicaL  The  root  of  the 
Plaintiff's  case  is  a  mortgage  executed  by  Stephens^  but  the  mort- 
gage deed  is  not  produced,  and  there  is  no  proof,  either  by  evidence 
or  by  admissions,  that  such  a  mortgage  was  ever  executed.  It  is 
allied  that  the  deed  is  in  the  possession  of  Chrealoekf  but  what 
evidence  is  there  of  any  steps  taken  to  procure  it,  or  that  Orealock 
is  miwilling  to  produce  it  ?  There  being,  therefore,  no  conclusive 
evidence  of  the  impossibility  of  producing,  or  proving  the  loss  of 
the  original  document,  secondary  evidence  of  its  contents  cannot 
be  admitted.  But  assuming  that  secondary  evidence  is  admissible, 
what  evidence  is  there  of  the  accuracy  of  the  copy  which  is  ten- 
dered? and  being  a  mere  copy  of  a  copy  it  is  no  evidence  of  the 
missing  original  document :  Taylor  on  Evidence  (1) ;  Boseoe  on  Evi- 
dence (2).  Nor  is  the  re-conveyance  any  evidence  of  the  mortgage, 
which  is  not  produced,  as  against  the  Defendants,  who  were  not 
parties  to  ity  and  therefore  were  not  bound  by  the  recitals  therein 
contained.  But  if  held  binding  on  the  Defendants,  then  the  recitals 
that  the  Plaintiff  has  received  the  mortgage  money,  and  the 
receipt  for  it  signed  by  him,  are  no  less  binding  upon  him. 

There  is  no  evidence  of  any  trust  affecting  the  money,  and  the 
Plaintiff  and  Orealoeh  must  be  regarded  as  mere  joint  tenants 
equally  entitled  to  the  mcmey.  So  far,  therefore,  as  CreaiocVs 
moiety  is  concerned,  the  Plaintiff  cannot  recover. 

We  rely  on  our  title  as  hana  fide  purchasers  for  value  without 
notice,  who,  according  to  the  well-established  doctrine  of  equity, 
will  not  be  deprived  of  any  advantage  they  have  gained  by  the 
possession  of  the  deeds  or  otherwise,  and  against  whom  the  Court 
will  not  ''stir  to  give  any  assistance":  Head  v.  EgerUm  (3); 
Wdhmin  v.  £00  (4) ;  in  which  case  the  only  difficulty  pressing  upon 
Lord  £3<2oti  was  that  the  Plaintiff,  who  there  sought  discovery  and 
delivery  of  the  title  deeds  of  an  estate  mortgaged  by  his  father, 

(1)  §  497.  (3)  8  P.  Wms.  280. 

(2)  Fkge  15.  (4)  9  Ves.  24. 
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Y.-c.  B.     had  got  possession,  bat  the  ultimate  decision  was  that  against  a 

1878       purchaser  for  valuable  consideration  without  notice  this  Court 

Heath      g^^^s  ^^  assistance.    This  protection  has  been  extended  to  the 

«•         case  of  a  purchaser  of  an  equity  only,  who  is  equally  entitled  "by 

,      way  of  defence  to  avail  himself  of  the  character  of  purchaser 

without  notice,  and  to  have  the  bill  dismissed  against  him,  though 
the  next  hour  he  may  be  turned  out  of  possession  by  the  legal 
title  " :  Bowen  v.  Evans  (1).  Again,  in  Joyce  v.  Be  Moleyns  (2), 
Lord  8t  Leonards  says:  "The  defence  of  a  purchase  for  value 
without  notice  is  a  shield  as  well  against  a  legal  as  an  equitable 
title ;  ...  in  this  Court  they  have  a  right  to  say  that  they  ought 
not  to  be  compelled  to  deliver  up  the  deeds,  as  they  obtained 
them  bondjide  and  without  notice." 

This  application  by  Lord  St.  Leonards  to  the  case  of  a  merely 
equitable  title  of  the  protection  afforded  by  the  plea  of  purchase 
for  value  without  notice,  though  questioned,  has  never  yet  been 
overruled:  Frazer  v.  Jones (3);  AUomey-Oeneral  v.  Wilkins{4t); 
and  has  been  expressly  recognised  in  the  House  of  Lords  in  Cklyer  v. 
Finch  {b)\  where  Lord  Crantvortk  says  that  "the  principle  on  which 
the  Court  protects  a  purchaser  for  valuable  consideration  without 
notice  is  not  confined  to  the  case  of  a  purchaser  for  valuable  con- 
sideration who  has  got  the  legal  estate.  ...  It  may  be  that  he  has 
not  the  legal  estate,  but  that  wUl  be  quite  unimportant  as  to  a  Court 
of  Equity  interfering  or  refusing  to  interfere."  Again,  in  Hunt 
V.  Elmes  (6)  a  decree  for  foreclosure  having  been  made  against  a 
subsequent  purchaser  without  notice,  at  the  suit  of  the  prior  mort- 
gagee (7),  that  part  of  the  decree  by  which  the  deeds  were 
ordered  to  be  delivered  up  to  the  mortgagee  was  reversed :  Thorpe 
V.  Hcldsworth  (8) ;  where  the  Defendants  were  ordered  to  produce 
the  deeds  in  their  custody  for  the  purposes  of  a  sale  of  a  moiety  of 
the  property,  in  which  they  were  not  interested,  only  shews  that 
Vice-Chancellor  Oiffard,  though  he  considered  himself  bound  by 
WaUtvyn  v.  Lee  (9),  and  Joyce  v.  De  Moleyns  (10),  would  not,  if  the 
matter  had  been  res  integrum  have  extended  the  rule  to  eqm'table 

(1)  1  J..&  Lat.  178,  264.  (6)  2  D.  F.  &  J.  578. 

(2)  2  Ibid.  374,  377,  379.  (7)  28  Beav.  631. 

(3)  17  L.  J.  (Ch.)  363.  (8)  Law  JRep.  7  Eq.  139. 

(4)  17  Beav.  285.  (9)  9  Ves.  24. 

(5)  5  H.  L.  C.  905,  920.  (10)  2  J.  &  Lat.  374. 


VOL.  XYin.]  EQUITY  OASES.  229 

interests.  So  in  Newian  y.  Newton  (1)  the  rule  was  not  disputed,  but  v.-c.  B. 

it  was  held  not  to  apply  to  a  case  where  the  person  proposing  to  1373 

create  the  charge  was  a  mere  stranger,  and  had  no  interest  what-  h^h 

eyer  in  the  sabjeot  matter  whieh  he  purported  to  charge.  «• 

[The  Vicb-Chanobllob  referred  to  Oibson  y.  Overbwry  (2), 
where  it  was  held  that  the  assignees  of  a  bankrupt  could  not  re- 
coyer  in  trover  a  policy  of  assurance  effected  by  the  bankmpt,  and 
deposited  by  him  before  his  bankruptcy  with  the  Defendants  as 
a  security  for  a  balance  due  to  him,  and  for  a  further  sum  then 
lent.] 

But  we  do  not  require  the  assistance  oi  Joyce  v.  Be  Mcleyns  (3),  or 
the  other  cases  which  shew  that  the  Court  wUI  not  interfere  against 
the  purchaser  for  yalue  without  notice  of  a  mere  equity,  as  we 
haye  got  the  legal  estate  and  haye  acquired  a  perfectly  good  title 
by  estoppel 

The  conveyance  by  which  Siephena  purported  to  convey  to  us 
the  legal  estate  acted  as  an  estoppel  against  him,  and  the  recon- 
veyance executed  by  the  Plaintiff  operates  to  feed  that  estoppel  by 
perfecting  the  title  in  Stephens^  which  he  purported  to  pass  to  us 
in  1859 :  SmiiVs  Leading  Cases  (4).  Then  it  is  said  that  the  re- 
conveyance is  tainted  by  the  fraud  of  Oreahch,  under  which  it  was 
obtained,  and  therefore  that  it  is  wholly  inoperative.  But  the  rule 
that  third  parties  cannot  derive  any  benefit  from  the  fraud,  does 
not  apply  to  the  case  of  a  purchaser  for  valuable  consideration 
without  notice,  who  will  not  be  deprived  by  a  Court  of  Equity  of 
any  advantage  at  Law  which  he  has  fairly  obtained  for  his  protec- 
tion :  Eyre  v.  Bwrmeeler  (5).  Such  a  purchaser's  plea  of  a  pur- 
chase for  valuable  consideration  without  notice,  '*  is  an  absolute, 
unqualified,  and  unanswerable  defence,  and  an  unanswerable  plea 
to  the  jurisdiction  of  this  Court."  When  once  the  terms  of  the 
plea  have  been  satisfied,  *'  this  Court  has  no  jurisdiction  whatever 
to  do  anything  more  than  to  let  him  depart  in  possession  of  that 
legal  estate,  that  legal  right,  that  legal  advantage,  which  he  has 
obtained,  whatever  it  may  be : ''  Ptleher  ▼.  Bawlins  (6) ;  Carter  v. 

(1)  Law  Rep.  6  Eq.  135 ;  Ibid.  4  (3)  2  J.  &  Lat.  374. 
Ch,  143.  (4)  VoL  i.  p.  79,  ii.  671. 

(2)  7  M.  A  W.  555.  (5)  10  H.  L.  0.  90, 103. 

(6)  Law  Rep.  7  Ch.  259,  268. 


230  EQUITT  OASES.  [L.  B. 

T.-O.  B.      Carter  (1).    We  further  say,  that  as  between  ourselyes  and  Plain- 

1873       tiffy  we  have  the  better  equity.    The  question  being  who  is  to  bear 

j^^^      the  loss  occasioned  by  Crealaek's  fraud  ?  we  submit  that  Plaintiff, 

^    *-         who  trusted  as  his  agent  a  man  who  has  turned  out  to  be  a  knave. 

must  suffer  for  that  fraud  rather  than  Defendants,  who  have  been 

guilty  of  no  negligence,  have  trusted  no  one,  and  honestly  taken  a 
conveyance  on  the  faith  of  which  they  have  paid  their  money : 
Hunter  v.  Walters  (2) ;  PUeher  v.  Bawlins  (8).  Nothing  that  we, 
the  purchasers,  could  have  done,  would  have  discovered  the  fraud, 
whereas  the  Plaintiff,  who  might  have  prevented  it,  has  by  negli- 
gence in  his  duty  as  trustee  contributed  to  its  commission.  We 
havoi  therefore,  the  better  equity,  and  the  Court  will  not  interfere 
in  favour  of  the  Plaintiff  to  disturb  our  title  as  purchasers  for 
value  without  notice. 

With  respect  to  Pries,  against  whom  the  bill  must  be  dismissed 
with  costs,  the  Plaintiff  has  no  equity  to  throw  the  £1600  re- 
ceived from  him  by  Orealoek  upon  these  Defendants. 

Mr.  Eddts,  Q.C.,  and  Mr.  Ingle  Joyce,  for  Puffb,  adopted  the  same 
line  of  argument,  and  referred  to  SugdeiCe  Vendors  and  Fui^ 
chasers  (4),  for  a  summary  of  the  law  as  to  the  protection  afforded 
in  equity  to  a  purchaser  for  value  without  notice. 

Upon  the  operation  of  the  doctrine  of  estoppel  in  favour  of  the 
Defendants,  they  cited  Stvrgecn  v.  Wingfidd  (5). 

Mr.  Hardy,  Q.C.,  and  Mr.  Charles  Browne,  for  Defendant  Prioe. 

Mr.  Kay,  in  reply : — 

It  is  not  competent  for  the  Defendants  to  dispute  the  existence 
of  the  Plaintiff's  mortgage,  as  their  admissions  contain  a  full  copy 
of  it.  We  prove  that  Orealoek  always  (and  the  Plaintiff  never)  had 
possession  of  the  mortgage  deed,  and  that  he  absolutely  declines  to 
part  with  that  or  any  other  document  except  upon  terms  which 
cannot  possibly  be  complied  with.  **  Tbh  being  a  case,  therefore, 
wh^re  the  loss  or  destnictfon  of  the  paper  may  almost  be  presumed, 
very  slight  evidence  of  its  loss  or  destruction  is  sufficient  *'  to  entitle 

(1)  8  K.  &  J.  617.  (3)  Law  BejK  7  Gh.  259,  273. 

(2)  Law  Bop.  7  Gh.  75, 85.  (4)  Paget  607,  608. 

(5)  15  M.  <S^  W.  224. 
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the  Plaintiff  to  give  secondaiy  evidence  of  the  paper  or  deed :     Y.-O.  B. 
Bremter  ▼.  SeweU  (1).  It  is  said  that  we  ought  to  have  given        1^73 
notice  to  prodnee  to  Orealoek's  solicitor^  before  this  seoondarj  evi-      Heath 
denoe  osn  be  admitted ;  bat  when  notioe  to  produce  is  a  mere    obbm.ock. 

idle  form,  it  may  be  dispensed  with :  Caiea  v.  WinUr  (2) ;  Taylor       

on  Evidence  (3) ;  and  the  Courts  will  favour  the  sufficiency  of  the 
notice  whenever  the  circumstances  of  the  case  warrant  them  in 
80  doing :  Bryan  v.  Wagglaff  (4).  Upon  the  merits^  the  PlaintifiTis 
entitled  to  undo  the  fraud  and  set  aside  the  transactions  based  upon 
it  entirely,  and  the  Defendants  who  have  not  acquired  the  legal 
estate  even  as  against  Stephens,  cannot  avail  themselves  of  the  plea 
of  pnzchasers  for  value  without  notice.  If  Slepkens  and  OrecUoek 
have  no  valid  defence  to  the  Plaintiff's  claim,  the  Defendants 
claiming  under  them  can  have  none.  The  technical  doctrine  of 
estoppel  has  no  application  whatever,  and  in  any  case  could  not 
affect  the  Plaintiff's  rights  as  against  persons  who  are  neither 
parties  nor  privies  to  the  reconveyance. 

Bat  these  Defendants  have  got  no  legal  estate^  but  only  a  mere 
equity,  the  legal  estate  being  in  Si^hens,  who  obtained  it  by  £raud, 
and  is  a  bare  trustee  of  it  for  the  Plaintiff  The  reconveyance 
which  the  Plaintiff  was  induced  to  execute  for  a  special  purpose, 
and  to  carry  out  a  pretended  sale,  was  executed  and  delivered  upon 
condition,  and  until  that  condition  was  fulfilled  was  a  mere  escrow, 
**  that  is  as  a  scroll  or  writing  which  is  not  to  take  effect  as  a 
deed  till  the  conditions  be  performed ;  and  then  it  is  a  deed  to  all 
intents  and  purposes :"  8iephen*a  Conun.  (5).  There  was  no  com- 
plete delivery  of  it  in  any  sense,  so  that  it  cannot  be  recalled. 
But,  in  any  case,  complete  or  not  complete,  the  reconveyance  can 
be  obtained  back  with  the  estate  from  Orealoek  and  Stephens,]}) j 
reason  of  thdr  fraud,  and  no  right  can  be  set  up  by  the  Defen- 
dants (who  have  merely  an  equity)  against  the  Plaintiffs  right, 
there  being  no  case  in  which  a  subsequent  purchaser  has  been 
allowed  to  avail  himself  of  the  plea  of  purchase  for  value,  against 
the  fraud  of  his  vendor,  unless  he  has  obtained  some  legal  advan- 
tage.   The  Defendants  are  not,  therefore,  entitled  to  retain  the 

(1)  ZB.&A.  296,  299.  (8)  Pages  488,  448. 

(2)  3  T.  R,  30C.  (4)  By.  <S^  Mood.  327. 

(6)  VoL  L  p.  503. 
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V.-0.  B.  deeds  as  against  the  FlaintiflTs  prior  legal  mortgage,  vhich  gives 
1S73       him  a  right  to  call  upon  the  purchasers  from  the  mortgagor,  to 

^^u  redeem  at  once,  or  in  defSEtuIt,  to  be  foreclosed :  Gdyer  v.  Fineh  (1) ; 
nor  even  as  against  his  equitable  title,  Newton  v.  Newton  (2), 
where  the  Court,  going  a  step  beyond  Thorpe  v.  Holdeworfh  (3), 
ordered  the  deeds  to  be  not  only  produced  but  to  be  delivered 
up,  in  order  to  assist  the  Plaintiff,  whose  prior  equitable  title 
was  established,  in  working  out  his  right ;  so  as  not  to  make  an 
obviously  incomplete  decree  by  leaving  the  title-deeds  in  the  pos- 
session of  one  of  the  Defendants  claiming  to  hold  them  under 
an  adverse  title  which  had  been  declared  by  the  same  decree  to 
have  no  valid  foundation.  In  leaving  the  deed  in  the  hands  of 
Crecdoek,  the  Plaintiff  has  not  been  guilty  of  negligence  so  as  to 
affect  his  right  to  relief;  it  being  settled  that  trustees  are'justified 
in  committing  the  custody  of  the  deeds  to  one  of  themselves,  and 
that  where  the  deeds  are  a  security  for  money,  possession  by  the 
one  is  no  authority  from  the  co-trustee  to  him  who  holds  them  to 
receive  the  principal  money  secured:  Lewm  on  Trusts  (4).  We 
ask  for  a  sale  instead  of  a  foreclosure  of  the  mortgaged  property, 
as  the  more  convenient  form  of  decree :  15  &  16  Vict.  c.  86,  s.  48. 

Mr.  Amphlett  replied  upon  the  points  raised  in  reply : — 

It  is  not  open  to  Plaintiff  at  the  bar  to  set  up  the  reconveyance 
as  an  escrow,  inconsistently  with  the  pleadings,  which  treat  it 
as  executed  and  delivered  absolutely  and  not  conditionally :  ^  In 
the  delivery  of  a  deed  as  an  escrow,  the  form  of  words  used  in  the 
delivery  must  be  apt  and  proper,  as :  '  I  deliver  this  to  you  as  an 
escrow,  to  deliver  to  the  party  as  my  deed,  upon  condition  that, 
&c,*  and  the  delivery  must  be  to  a  stranger ;  for  if  a  person  deli- 
vers a  deed  to  the  party  himself  to  whom  it  is  made,  as  an  escrow, 
upon  certain  conditions,  the  delivery  is  absolute,  and  the  deed  will 
take  effect  immediately,"  Cruise,  Dig.  (5) ;  Shepparc^e  Touch- 
stone (6) ;  Co.  Litt.  (7). 

As  to  the  form  of  decree,  the  Plaintiff  suing  as  mortgagee  must 

(1)  5  H.  L.  C.  905.  (4)  Page  483. 

(2)  Law  Rep.  6  Eq.  135 ;  Ibid.  4  Ch.  (5)  Tit  aaxii.  *  Deed,*  cb.  ii.  ss.  93, 94. 
143.  (6)  Page  68. 

(3)  Law  Rep.  7  Eq.  139.  (7)  Page  36  (a). 
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make  out  a  special  oaae  in  order  to  induce  the  Court  to  order  a     V.-O.  B. 
sale  when  the  mortgagor  or  subsequent  inoumbrancer  dissent:        1S78 
Mofffon^s  Chan.  Acts  and  Orders  (1).  Heath 

V, 

Cbealook. 


Dec  10.    Sib  James  Bacon,  V.C  : — 

The  question  to  be  determined  in  this  case  is  one  of  considerable 
difficulty  and  of  great  importance.  Difficulty  because  of  the  some- 
what complicated  facts  attending  parts  of  the  case,  and  because  it 
is  necessary  to  ascertain  in  what  manner  a  loss  which  has  been  sus- 
tamed  shall  be  borne  among  persons  some  of  whom  are  not  morally 
colpaUa  in  respect  of  the  circumstances  which  have  led  to  the  loss ; 
and  important,  because  of  the  principles  by  which  the  decision  of  this 
Court  must  be  guided  in  such  like  cases,  which  are  unhappily  of  not 
unfrequent  occurrence : — [His  Honour,  after  stating  the  facts  of  the 
case,  continued : — "] 

The  defences  to  this  suit  are  various,  as  are  the  interests  of  the 
several  Defendants — and  their  several  cases  are  necessarily  the 
sabject  of  different  considerations.  But  the  first  to  be  regarded  is 
that  of  the  Defendant  SiephenSf  who  denies  all  liability  in  respect 
of  the  misconduct  of  Crealoek,  insists  upon  the  validity  o(  the 
deeds  of  conveyance  and  reconveyance  of  1870,  and  alleges  that  he 
was  a  bare  trustee  of  the  legal  estate  which  he  thereby  acquired 
for  the  purchasers  from  him  in  1859  of  the  property  which  was  in 
that  year  sold  by  him  to  them.  It  becomes,  therefore,  necessary 
to  consider  the  conduct  of  Stephens^  and  the  nature  of  his  dealings 
with  Crealoek.  I  have  pointed  out  the  relation  in  which  they  stood 
to  each  other.  The  accounts  stated  between  them,  which  have  been 
put  in  evidence,  shew  that  their  pecuniary  dealings  were  such  as 
would  take  place  between  a  solicitor  and  client,  or  between  princi- 
pal  and  agent,  customer  and  banker ;  and  that  in  all  these  trans- 
actions Oredlock  acted,  and  was  considered  by  Stephen  as  acting, 
not  as  trustee  for  others,  but  as  conducting  and  accounting  for  the 
business  of  SUpJiena  alone.  When  the  sales  in  1859  took  place 
the  whole  sum  of  £3080  was  received  by  Odo/ocA;— although  upon 
the  account  as  it  then  stood  a  balance  was  due  from  him  to 

(1)  Page  205. 
You  XniL  B  2 
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y.-O.  B.      Stephens  after  debiting  himself  with  that  sum,  and  when  Stephetu 

1873       procured  the  delivery  of  the  title  deeds  he  must  be  tak^i  to  have 

Heath      known  that  Orealoek  had  no  right  to  deliver  those  deeds.  After  the 

Cbbalcjck    **°^®  when  the  deeds  were  so  delivered,  by  which  Stephens  was 

enabled  to  deduce  a  title  to  the  portion  sold  by  him,  and  after  the 

completion  of  the  several  purchases,  Orealoek  gave  Stephens  a  re- 
ceipt, dated  the  23rd  of  February,  185d.  Upon  this  receipt 
Stephens  now  relies,  and  insi^  that  it  is  a  good  discharge  at  Law 
and  in  Equity.  In  my  opinion  there  is  no  ground  for  any  such  con- 
tention. Mr.  Heath,  the  Plaintiff,  was  at  this  time  in  England ; 
his  residence  and  position  were  well  known ;  there  could  be  no 
difficulty  in  communicating  with  him,  and  it  is  clearly  proved  that 
until  1870  the  Plaintiff  had  no  notice  or  intimation  that  there  had 
been  any  transaction  by  which  the  mortgage  security  could  be  in 
any  degree  affected.  Without  dwelling  on  the  fact  that  Stephens 
is  a  lawyer,  I  think  that,  having  regard  to  the  true  nature  of  his 
dealings  with  Orealoek,  it  is  obvious  that  he  chose  to  trust  him 
(as  far  as  he  did  trust  him)  in  his  individual  character  of  his 
agent  or  banker,  and  not  as  a  trustee  who  had  the  authority  of 
his  co-trustee  for  acting  as  he  did.  It  would  be  in  the  highest 
degree  dangerous,  and  opposed  to  all  the  principles  of  this  Gonrt, 
if  it  were  to  be  held  that  by  any  such  proceeding  as  was  here  re- 
sorted to,  the  validity  of  the  mortgage  made  to  two  trustees  coold 
be  impeached  or  affected,  because  one  of  them  has  been  allowed, 
and  more  than  allowed,  by  the 'mortgagor  to  betray  his  trust.  In 
the  year  1865,  the  Central  Wales  Railway  Oompantf  required  and 
took  a  small  portion  of  the  mortgaged  property  (15  perdies  sold 
for  £10),  and  upon  that  occasion  a  conyeyance  was  approved  and 
executed  by  Stephens,  in  which  the  Plaintiff  and  Orealoek,  described 
as  mortgagees  in  fee  of  the  hereditaments  described,  acting  in  pnrsn- 
ance  of  the  power  of  sale  vested  in  them  as  such  mortgagees — ^and 
the  Defendant  Stephens,  described  as  the  owner  in  fee  of  the  same 
hereditaments  subject  to  the  mortgage,  convey  to  the  company  the 
premises  **  which,  with  certain  other  hereditaments,  were,  by  an  in- 
denture dated  the  24th  of  November,  1856,  made  between  Stephens 
of  the  one  part,  and  the  Plaintiff  and  Orealoek  of  the  other  part, 
conveyed  subject  to  redemption  by  Stephens  of  the  principal  sum 
of  £7700  with  interest"    And  upon  this  occasion  the  £10  was 
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paid  to  and  received  by  Stephens  with  the  consent  of  the  mort-     y.-0.  & 
gagees.  1878 

Excepting  some  conespondence  between  Orealoek  and  Stephens,     heath 
which  is  set  forth  in  the  pleadings,  but  to  which  I  do  not  find  it    (^B^iuLooE, 
necessary  to  refer  more  particularly,  nothing  seems  to  have  taken       — 
place  from  1859,  when  Stephens,  representing  himself  to  be  the) 
absolnte  owner  of  the  portions  sold,  had  conveyed  those  portions  to 
the  several  purchasers,  until  the  year  1869,  when  he  contracted  to 
sell  another  portion  for  £1500  to  WiQiam  Price,  one  of  the  Defen- 
dants. The  necessity  of  procuring  a  reconveyance  of  so  much  of  the 
mortgaged  property  was  then  urged.    In  the  face  of  the  Act  of 
Parliamait  (22  &  23  Vict.  c.  35)  Mr.  Stephens  felt  himself  com- 
pelled to  disclose  the  &ot  of  the  existing  mortgage,  and  the  two 
deeds  I  have  before  mentioned  were  accordingly  prepared.    Mr, 
Stephens  at  this  time — August  1870 — seems  to  have  distrusted 
Crealoek,  as,  indeed,  after  the  letters  of  March  and  August,  which 
I  have  before  referred  to,  he  might  well  do : — [His  Honour,  then 
referred  to  the  transactions  of  August  and  September,  giv^n  in  the 
statement,  and  the  following  passage  in  the  answer  of  Stephens : — 
*^  The  said  deed  of  reconveyance  was  handed  by  the  Defendant 
Orealoek  to  my  son  for  me  as  hereinbefore  stated,  and  is  now  in 
tay  possession.    It  has,  in  fact,  been  in  my  possession  ever  since  it 
was  so  handed  to  me,  but  not  previously  thereto.     I  do  not 
intend  to  attempt  to  make  any  terms  whatever  with  the  purchasers 
of  the  property  comprised  in  the  said  sales  for  £3080  for  whom  I 
am,  as  I  am  advised  and  submit,  a  bare  trustee  without  any  benefi- 
cial interest  whatever,  nor  do  I  intend  to  endeavour  to  pass  the 
legal  estate  to  them,  unless  they  demand  it,  which  I  believe  they 
are  entitled  to  do,]  or  without  the  sanction  of  this  Honourable 
Court,  and  I  altogether  deny  and  dispute  that  the  Plaintiff  is 
entitled  to  set  up  or  maintain  the  position  assumed  on  his  behalf 
in  par.  22  of  the  bm."] 

That  is,  in  plain  English,  **  having  in  1859  represented  to  pur- 
chasers that  I  was  the  owner  (as  I  was  not)  of  the  portions  I  then 
sold  and  purported  to  convey  to  them  with  the  assistance  of  Orea- 
loch  as  my  solicitor ;  those  purchases  being  completed  by  the  pay- 
ment of  the  purchase-money,  part  of  which  was  received  by 

Creahek  as  my  agent,  and  such  part  as  he  did  receive  being 
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y.-C.  B.     included  in  an  account  current  between  bim  and  me,  I  insist  and 

1873        rely  upon  a  form  of  receipt  which  he  gave  to  me,  which  is  not 

Hbatb      only  informal  and  unbusinesslike  and  wholly  ineffectual,  but  which 

CrbIlook.    '^  untrue  in  its  terms^  and  wholly  inconsistent  with  the  true 

state  of  the  case.    And  I  further  insist  that,  knowing  that  no 

portion  of  the  £8080  had  been  duly  applied,  but  that  it  was  due 
from  Creaiock  to  the  trust  estate,  that  he  was  wholly  without  the 
means  of  paying  it,  and  that  he  must  call  his  creditors  together 
if  the  fiact  of  his  delinquency  should  be  exposed  to  the  Plaintiff, 
his  co-trustee,  I  not  only  permitted  but  procured  the  payment 
to  him  by  Price  of  £1500,  and  made  the  delivery  of  the  reconvey- 
ance to  me  a  condition  precedent  to  his  receiving  the  latter  sum  "* 
— a  reconveyance  which  was,  and  is,  wholly  fraudulent ;  and  upon 
these  grounds  he  suffers  this  cause  to  come  to  a  hearing.  And  his 
counsel  have  complained  that  the  bill  charges  him  with  fraud ! 
That  he  has  acted  with  most  singular  negligence  is  not  disputed; 
that  the  Plaintiff,  if  he  is  not  entitled  to  the  redress  he  seeks,  will 
have  suffered  most  grievously  by  that  negligence  and  imprudence 
is  apparent ;  and  if  I  could  explain  satisfactorily  the  conduct  the 
Defendant  Stephens  says  he  practised  in  August  and  September, 
1870, 1  would  willingly  accept  an  excuse  for  such  conduct,  but  I 
can  find  none. 

As  far,  then,  as  Stefhens  is  concerned,  I  am  of  opinion  that  the 
Plaintiff  is  entitled  to  the  relief  he  seeks ;  to  have  it  declared  that 
the  reconveyance  of  the  property  sold  and  conveyed  in  1859  has 
been  obtained  by  the  Defendant  wrongfully,  and  that  he  be  ordered 
to  deliver  it  up  to  be  cancelled ;  and  a  further  declaration,  that  the 
whole  of  the  original  mortgage  debt  due  from  the  Defendant 
SiqfhenB  remains  charged  upon  the  whole  of  the  hereditaments 
comprised  in  that  mortgage,  except  only  so  mach  as  has  been 
conveyed  to  Price,  against  whom,  as  a  purchaser  for  valuable 
consideration  without  notice,  the  bill  must  be  dismissed  with  costs. 
Beyond  this  there  will  be  the  ordinary  decree  for  account  of 
principal,  interest,  and  costs. 

The  cases  of  the  other  Defendants,  Lewis,  Beavan,  and  Pugi, 
whose  cases  may  be  considered  as  one  for  the  purposes  of  this  suit, 
remain  to  be  considered.  They  are  no  doubt  purchasers  for  value 
without  notice,  and  are  entitled  to  all  the  protection  which  the 
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roles  and  the  practice  of  the  Court  extend  to  persons  in  their  V.-O.  B. 
position ;  and  they  are  entitled  to  avail  themselves  of  any  just  1873 
objection,  technical  or  otherwise,  to  the  Plaintiff's  demand.  And  hcath 
in  the  exercise- of  this  right  it  has  been  argued  by  their  Counsel  orbalock 
that  there  is  no  sufficient  evidence  of  the  original  mortgage  deed.  — 
Let  us  see  how  this  stands.  The  fact  is  abundantly  admitted  by 
the  Defendant  Stephens,  as  well  in^  the  pleadings  as  by  the  copy 
which  he  has  furnished  of  the  deed  itself,  and  by  the  recitals  in  the 
deeds  executed  by  him.  It  is  further  sufficiently  proved  that  the 
deed  i%  or  ought  to  be,  in  the  possession  of  CreaJoek,  and  that  it  is 
oat  of  the  power  of  the  Plaintiff  to  compel  the  production  by  him. 
All  that  the  law  of  evidence  requires  is,  that  the  best  evidence  of 
which  the  case  is  susceptible  shall  be  adduced ;  and  although  the 
Defendants  say,  and  say  truly,  that  no. admission  by  Stephens  or 
Credloek  can  be  used  as  direct  evidence  against  them,  they  are 
nevertheless  subject  to  the  rule  I  have  stated.  The  Defendants 
have  in  no  part  of  their  answer  raised  any  direct  issue  on  this 
point  They  nowhere  dispute  the  existence  of  the  mortgage  as  it 
is  alleged  by  the  Plaintiff.  The  utmost  they  say  is,  ^  if  there  was 
Buch  a  mortgage,  and  if  it  is  still  subsisting  " — ^then  their  defence 
is  so  and  so.  In  my  opinion,  this  form  of  pleading  does  not  make 
it  incumbent  on  the  Plaintiff  to  prove  the  mortgage  more  directly 
against  them.  Their  defence  is,  that  they  are  purchasers  for 
Tallies  Ac ;  and  they  plead  and  say  in  substance :  ^  We  care  not 
whether  there  was,  or  was  not^  or  is,  or  is  not>  the  mortgage,  for 
sapposing  there  is,  we  have  a  title  which  your  mortgage  cannot 
disturb."  If  I  thought  there  was  any  weight  in  the  objection,  I 
should  have  directed  the  cause  to  stand  over  that  better  evidenoe 
might  be  adduced  by  the  Plaintiff ;  but  I  do  not  think  so,  not 
only  for  the  reason  I  have  mentioned,  but  because  the  Defendants, 
each  and  all  of  them,  rely  upon  the  reconveyance  of  1870,  which 
contains  a  full  recital  and  recognition  of  the  mortgage,  and  pro- 
ceeds upon  the  footing  of  its  validity  and  existence,  and  one  of  the 
Defendants  sets  it  out  in  his  answer  in  extenso.  Their  defence,  on 
the  ground  of  their  being  purchasers  for  value  without  notice,  was 
that  which  was  most  insisted  on,  and  that  because  the  bill  prays 
the  delivery  up  of  the  title  deeds.  I  think,  however,  that  the 
argument  on  this  subject  has  been  pressed  beyond  its  legitimate 
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V.-0.  B.  extent.  It  is  true  that  a  Court  of  Equity  will  not  assist  a  pereon 
1873  having  a  claim  against  a  purchaser  for  value  without  notice.  Bot 
Heath  there  the  rule  stops  ;  nor  is  there  any  difference  between  the  mies 
in  Equity,  and  those  which  prevail  at  Common  Law*.  If  my  chattel 
is  stolen  I  can  compel  its  restitution,  in  some  cases  by  action,  in 
others  by  summary  proceedings  before  a  magistrate.  If  my  land 
is  transferred,  no  matter  by  what  form  of  transfer,  I  can  bring 
ejectment ;  and  there  is  a  reason  apparent,  at  least  safficimit  to 
form  a  basis  for  the  rule — ^that  a  Court  of  Equity  will  not  actively 
assist  a  person  who  can  assert  his  right  at  Law.  But  if  the  reh'ef 
1  claim  is  foreclosure,  or  realising  the  subject  pledged  to  me,  the 
rule  and  the  reason  cease  to  be  applicable,  and  I  know  of  no  case 
in  which,  where  the  suit  has  been  to  foreclose,  or  to  realise  a  thing 
charged  or  pledged,  a  subsequent  title,  however  innocently  ac- 
quired, has  been  held  to  be  %,  sufficient  defence  to  such  a  claim. 
Certainly  none  of  the  cases  cited  fomish  any  authority  for  such  a 
proposition.  In  Head  v.  Egerton  (1)  the  Plaintiff's  bill  prayed 
foreclosure  and  the  delivery  of  title  deeds.  A  subsequent  mort- 
gagee ^pleaded  to  so  much  of  the  bill  as  prayed  delivery  of  title 
deeds,  that  he  was  a  purchaser  for  value,  &c.,  and  his  plea  was 
allowed  ;  but  I  have  no  reason  to  suppose,  either  from  the  report 
or  from  the  nature  of  the  case,  that  the  Plaintiff^s  title  to  foreclose 
was  affected  by  the  allowance  of  the  plea.  WaUwyn  v.  Lee  (2) 
was  a  similar  ease.  The  bill  was  not  to  recover  the  estate  but  for 
delivery  up  of  title  deeds.  The  plea  was  only  to  so  much  of  the 
bill  as  sought  the  discovery  and  delivery  of  the  title  deeds ;  and 
that  plea  was  allowed,  Lord  Eldon  saying :  <'  The  principle  of  the 
Court  is,  that  against  a  purchaser  for  valuable  consideration  with- 
out notice  this  Court  gives  no  assistance.''  Jtyyee  v.  Be  Mdleyni  (3) 
'  was  an  administration  suit,  and  the  bill  sought  to  compel  the 
delivery  of  deeds  ix^ich  had  come  into  possession  of  the  Defen- 
*  dants  wiihout  noticis.  Lord  8t  Leonards  dismissed  the  bill  against 
'  the^,  as  he  expressly  says,  on  the  authority  of  Wattwyn  v.  Lee^ 
which  he  considered  to  be  in  point.  In  Newton  v.  Neiwbm{^) 
Lord  Saihttley  considers  the  two  cases  I  have  last  mentioned,  and 
points  out  the  distinction  between  them  and  cases  in  which  the 

(1)'  3  P.  Wms.  280,  (3)  2  J.  &  Lat  374w 

(2)  9  Vea  24, .  (4)  Uw  Rep.  4  Ch.  143. 
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beneficial  intero^  in  the  estate  was  pzqperly  subject  to  the  deoi-  V.-c.  B. 
ma  of  a  CSourt  of  Equity.  la  that  ease  the  decision  of  the  Master  1873 
of  the  Bolls  (1)  was  reveised,  not  upon  the  law^but  upon  the  facts^  Ueats 
the  Lords  Justices  coming  to  a  couDlnsion  difitoent  from  that  of  qbealogk. 
the  Master  of  the  Bolls;  but  Lord  Matherley  desired  to  be  under-  — 
stood  as  not  entertaining  any  opinion  adverse  to  that  expressed  by 
the  Master  of  the  BoUs  upon  the  question  of  law,  the  Master 
of  the  Bollfl  having  decided  as  matter  of  law  that  the  Defendant 
was  compellable  to  deliver  the  title  deeds.  In  Hunt  v.  Elmes  (2) 
the  Plaintiff,  a  mortgagee  of  an  entire  estate^  filed  a  bill  of  fore- 
closure against  the  Defendant  who,  upon  subsequently  purchasing 
a  part  of  the  estate^  had  the  title  4eeds,of  the  entirety  delivered  to 
him  by  a  fraudulent  solicitor..  The  Plaintiff's  right  to  foreclose, 
which  had  been  declared  by  the  decree^  was  varied  by  omitting 
from  it  that  part  which  ordered  the  delivery  up  of  the  deeds.  The 
point  does  not  seem  to  have  been  argued ;  no  authorities  were 
referred  to  upon  it,  and  the  Plaintiff  was  a  mortgagee  for  a  term 
only.  In  Thorpe  v.  Hold$worik  (3),  before  Yice-Ghancellor  Oiffard, 
it  was  held  that  the  possession  of  title  deeds  by  a  puisne  mortgagee 
dM  not  give  him  priority,  and  that  although  the  Court  could  not 
order  the  Defendant,  who  was  an  incumbrancer  for  value,  &c.,  to  be 
derived  of  the  custody  of  the  deeds,  yet^  a  sale  being  ordered^  the 
production  ctf  the  deeds  for  the  purpose  of  the  sale  was  ordered ; 
and  the  Yioe-ChanceUor  said,  that  upon  the  application  of  a  pur- 
chaser (who  by  the  order  waa  to  be  at  liberty  to  apply  at  Chambers 
as  he  might  be  advised)  he  should  not  hesitate  to  order  the  deeds 
to  be  delirefed  i4)  the  puf ebaseir.  But  in  Odyer  v.  Finch  (4)  a 
case  which  appears  direictly  applicable  came  to  be  decided.  The 
bill  waa  by  Fineh  for  ^eclosare  against  Colyer,  a  subsequent  pur- 
chaser without  notice.  .The  Master  of  the  Bolls  (5)  states  the  law 
thus :  **  If  the  suit  be  for  the  enforcement  of  a  legal  claim,  or  the 
establishment  of  a  legal  right,  theni  although  this  Court  may  have 
jurisdiction  in  the  matter,  it  will  not  interfere  against  a  purchaser 
for  valuable  codsideiration  without  notiee,  but  leave  the  parties  to 
law ;  if,  on  the  other  hand,  tiie  legal  .title  is  perfectly  clear,  and 

(1)  Law  Itep.  6  Eq.  135.  (3)  Law  Bep.  7  Eq.  139. 

(2)  2  D.  F.  Sc  J.  578.    ,  (4)  19  Beav.  500. 

'     (5)  19  Beav.  509. 
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y.^  a     attached  to  that  legal  title  there  is  an  equitable  remedy,  or  aa 
1878       equitable  rights  which  can  only  be  enforced  in  this  Courts  I  have 
H^n      ^ot  found  any  case,  nor  am  I  aware  of  any,  where  this  Court  will 
p    f*         refuse  to  enforce  the  equitable  remedy  which  is  incidental  to  the 
—        legal  right ;"  and  he  made  a  decree  for  foreclosure  in  the  ordinaiy 
form,  from  which  Colyer  appealed.  On  the  hearing  of  the  appeal  (1), 
Joyee  v.  De  Mohtfns  (2)  and  other  cases  were  cited  in  support  of  the 
Appellant's  contention,  that  he  was  a  purchaser  for  value  without 
notice.    Lord  Oranworth,  in  the  course  of  the  argument  (3),  ex- 
pressed doubts  whether  Ihe  rule  of  not  interfering  against  such  a 
purchaser  applied  to  a  case  of  foreclosure ;  and  in  delivering  his 
reasons  for  the  judgment  (4)  he  notices  the  argument  that  the 
Court  will  not  interfere,  and  thinks  that  an  '^  entire  fidlacy."    He 
says  that  there  is  no  difference  whether  the  purchaser  has  or  not 
the  legal  estate.     **  His  equity  depends  on  this,  that  he  stands 
equitably  in  at  least  as  favourable  a  position  as  his  opponent,  and 
therefore  the  Court  will  not  interfere  against  him.    But  I  think 
that  that  doctrine  cannot  by  possibility  apply  to  the  oase  of  a  bOl 
of  foreclosure." 

Then,  after  referring  to  the  reasons  for  so  holding  pointed  out  by 
the  Master  of  the  Bolls  in  his  judgment  (5),  he  goes  on :  *  But  I 
should  proceed  on  a  much  shorter  ground.  For  the  purpose  of 
that  question,  whether  the  Court  would  interfere  against  a  pur- 
chaser for  valuable  consideration  without  notice,  a  foredosnre  is 
not  relief  at  all.  The  mortgagee  who  seeks  foreclosure  stands  in 
such  a  position  to  the  mortgagor,  or  the  purchaser  from  the  mort- 
gagor, for  valuable  consideration  without  notice,  that  that  pur- 
chaser can  at  any  time  file  a  bill  to  redeem  the  mortgage,  and 
that  being  so,  it  would  be  most  unjust  if  there  was  not  a  oorrelatiye 
right  on  the  part  of  the  mortgagee  to  say,  *  Tou  shall  redeem  now, 
or  you  shall  never  redeem.'  ** 

This  being,  as  I  consider,  a  most  dear  authority  applicable  to 
the  case  before  me,  I  am  led  to  conmder  what  are  the  rights  of 
the  partes  in  this  foreclosure  suit  That  the  legal  estate  was  duly 
vested  in  the  Plaintifif  and  Oredhek  by  force  of  the  mortgage  deed 

(1)  5  H.  L.  0.  906.  (3)  6  H.  L.  C.  916. 

(2)  2  J»  &  Lat.  374.  (4)  Ibid.  920,  921. 

(6)  9  Besv.  610,  511. 
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of  1856  I  take  to  be  eonoliudyely  establifihed.    That  by  the  con-     y.-0.  B. 
yeyance  of  1859  to  the  several  persons  who  then  purchased  from        1873 
Skfheiu  no  legal  estate  passed,  seems  to  me  to  be  equally  dear,      heath 
They  could  not  buy,  and  he  could  not  sell,  what  he  had  not    All    p^,f;^, 

that  they  could  take  and  all  that  he  could  give,  was  an  equitable       

interest.  I  see  no  reason  to  doubt  that  they  could  at  any  time 
file  a  bill  to  redeem  the  Plaintiff's  mortgage  and  to  foreclose 
Stephens;  bnt  this  was  the  very  utmost  extent  of  the  interest  they 
acquired.  That  they  have  great  reason  to  complain  of  the  manner 
in  which  they  were  dealt  with  is  obvious ;  but  how  can  the  Plain- 
tiff be  made  answerable  for  that,  or  why  are  his  legal  and 
equitable  rights,  one  of  which  is  to  foreclose  against  his  mortgagor 
and  all  persons  claiming  under  him,  to  be  affected  ?  The  reply 
which  the  Defendants  make  to  these  inquiries  is  contained  in 
their  several  answers,  which  are,  in  this  respect,  in  the  same 
terms :— 

(/.  W.  Lewis).  **  I  say  that  Plaintiff  is  by  his  own  act  and  deed 
estopped  from  denying  or  challenging  my  title  to  the  property  so 
purchased  by  me.  I  claim  the  benefit  of  the  said  deed  of  recon- 
veyance executed  by  Plaintiff  in  August,  1870,  and  sent  by  him 
or  his  solicitors  to  Defendant  William  S.  Crealoek,  and  of  every  aid 
to  my  title  or  advantage  resulting  therefrom.  I  claim  the  benefit 
of  the  receipt  and  discharge  contained  in  and  indorsed  upon  the 
said  deed  of  reconveyance  and  signed  by  Plaintiff  and  Defendant 
Credoeh.  I  say  that  Defendant  Stephens  is  a  bare  trustee  for  me 
of  the  legal  estate  in  the  said  property  so  purchased  by  me,  and 
that  I  am  the  person  at  present  having  the  best  right  to  claim  the 
conveyance  of  that  legal  estate,  and  I  claim  the  same  accordiugly« 
Further,  I  say  that  I  am  a  hmA  fide  purchaser  for  valuable  conside- 
ration, without  notice  of  any  fraud  or  wrongdoings  and  I  claim 
the  advantage  of  all  tiie  doctrines  of  this  Court  in  favour  of  a 
penon  standing  in  that  position.  Lastly,  I  say  that  if  fraud  has 
been  committed,  as  alleged  by  Plaintiff,  that  he  himself,  by  his 
own  gross  and  culpable  neglect,  and  his  misplaced  confidence  in 
his  co-mortgagee,  has  largely  contributed  to  that  fraud  having 
been  committed ;  and  that  as  I  am  wholly  an  innocent  party,  and 
he  is  in  my  view  of  the  case  a  person  who  has  contributed  by  his 
negligence  to  the  result  which  has  ensued,  he  has  made  out  no 
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V.-O.  B.     i»8e  against  me,  and  that,  so  far  as  I  am  concerned,  his  bill  ought 

1873       to  be  dismissed  with  costs." 
Heath  And  upon  this  it  was  argued  that  the  Plaintiff  is  estopped  by  his 

Cbealock.  conveyance  of  1870  procured  by  a  direct  fraud,  Stephens  knowing 
—  that  the  validity  of  the  deed  must  depend  upon  the  payment  to 
the  trustees  of  the  sum  mentioned  as  the  then  present  oonsidem- 
tion  expressed  in  that  deed,  and  knowing  that  not  only  was  the 
sum  not  paid  by  him,  but  that  Crealoek  was  in  such  a  hopeless 
condition  of  insolvency  that  if  it  was  not  paid  the  trust  estate 
must  lose  it,  procures  that  deed  to  be  delivered  to  him  and  takes 
it  as  the  price  of  his  permitting  the  other  sum  of  £1500  to  be 
received  by  OrecUoek ;  if  Stephens^  having  sold  and  conveyed  to 
the  Defendants,  the  purchasers,  without  a  title,  had  afterwards 
obtained  a  perfect  title,  then,  as  between  him  and  them,  his  sub- 
sequent title  would  no  doubt  have  fed  the  estoppel,  and  would 
have  entitled  them  to  have  their  originally  defective  title  made 
perfect  by  him.  But  the  principle  of  estoppel  applies  only  be- 
tween parties  and  privies,  and  if  the  estate  supposed  to  be  acquired 
hy  Stephens  under  the  reconveyance  is  destroyed  by  the  cancella- 
tion of  that  conveyance,  and  before  any  estate  can  have  passed 
from  him  to  them,  there  can  exist  no  food  for  the  supposed 
estoppel ;  and  the  Defendants,  the  purchasers,  are  reduced  to  the 
position  in  which  they  would  have  been  if  no  reconveyance  had 
been  executed,  it  being  wholly  out  of  the  question  to  surest  that 
any  equity  exists  as  between  them  and  the  Plaintiff.  If  any 
authority  were  required  to  support  a  proposition  so  plain  in  law 
and  so  consonant  with  justice,  it  would  be  found  in  Eyre  v.  Bwr- 
mesier  (1),  which  was  referred  to  in  the  course  of  the  argument. 
The  defence  upon  this  ground  failing-*-as,  In  my.  judgment  it 
does  wholly  fail — the  case  is  reduced  as  to  all  the  Defendants 
to  a  simple  case  of  foreclosure.  However  much  I  may  regret 
that  loss,  trouble,  and  expense  should  be  inflicted  upon  perfectly 
innocent  persons  as  the  Defendants,  the  purchasers,  undoubtedly 
are,  I  am  compelled,  in  justice  to  the  Plaintiff,  to  declare  and 
order  that  the  deed  of  reconveyance  be  cancelled,  the  conse* 
quence  of  which  is  that  the  Plaintiff  is  entitled  to  all  such  rights 
as  he  would  have  possessed  if  that  deed  had  never  been  executed, 

(1)  lOH.  L.C.£0. 
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An  account  must  be  taken  of  what  is  due  in  respect  of  the  original     V.-O.  £. 
mortgage  for  principal,  interest^  and  costs,  and  StepJiens  must  be       1873 
ordered  to  pay  the  amount  which  upon  taking  such  account  shall      heath 
be  found  to  be  due ;  and  upon  his  failure  to  pay,  and  upon  the    qiie^^c. 

Defendants^  the  purchasers,  declining  or  failing  to  pay  such  amount,       

the  Plaintiff  will  be  entitled  to  realise  his  security.  Under  the 
drcumstancea  of  this  case,  it  appears  to  me  that  the  proper  and 
just  mode  of  realising  that  security  is  by  a  sale  of  the  whole  of 
the  mortgaged  hereditaments,  excepting  only  that  part  which  has 
been  conveyed  to  the  Defendant  Price,  and  for  the  purposes  of 
each  sale,  if  and  when  it  shall  be  made,  the  Defendants  must  be 
ordered  to  produce  the  title  deeds  in  their  respective  possession, 
and  to  deliver  up  such  title  deeds  to  whoever  may  be  the  purchaser 
or  purchasers ;  and  liberty  will  be  given  to  the  Plaintiff  to  apply 
in  Chambers  as  may  be  necessaiy  to  give  full  effect  to  this  part  of 
the  decree. 

SoHcitots :  Messrs.  Budddb  Son ;  Messrs.  Thomas  White  dt  Sons  ; 
Messrs.  BcMy  &  Whitehouse;  Messrs.  Combe  A  Wainwright; 
Messrs.  Olarhey  Son,  A  Rawlins. 


POWELL  V.  RAWLE.  v.-o.  b. 

[1871    P.    41.]  J^ 

Wm^Lega<!y'-'Foffeiture  of  Legacy  if  not  "  claimed  '*  within  Three  Months.         -^prfl2l- 

Directioa  by  codicil  to  execators  to  inyest  £200  and  pay  the  proceeds  to 
testator's  daughter,  a  single  woman,  for  life,  for  her  separate  use,  and  after 
her  death,  the  capital  to  hd  for  her  children ;  with  a  proviso  that  if  the 
bqqueBt  ahonld  he  not  '*  duly  blaimed  "  by  the  daughter  within  three  oaimdar 
montha  after  testator's  decease,  the  bequest  should  lapse. 

The  legacy  was  not  claimed  by  the  daughter.  She  alleged  that  she  did 
not  hear  of  the  legacy  or  of  the  testator's  death  till  nearly  two  years  after  he 
died ;  and  it  was  admitted  by  the  eoBeoalors  that  no  notice  was  giren  to  her 
hjy  them;-^ 

Held,  that  the  legacy  had  become  forfeited,  and  had  lapsed. 

Further  consideration. 

Charles  PotoeD,  who  died  on  the  18th  of  Marefa,  1869,  by  his  will, 
dated  the  8tfa  of  May,  1865,  amongst  other  devises  and  bequests, 
fjave  a  lesH'^v  of  £250  to  onf*  of  hi'*  f'hilH^'  n,  IT^'J^n  Ja^e  P^ve^, 
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Y.-O.  B.         By  a  codicil  dated  the  9th  of  Haiob»  1869,  the  testator  directed 
1874       as  follows  :— 


l»owBLL  u  J  liereby  revoke  the  legacy  of  £250  given  by  my  said  will 
Bawlk.  to  my  daughter  EeJen  Jane  Powdl,  and  in  lien  thereof  direct  my 
said  executors  to  invest  the  snm  of  £200  in  the  names  of  two  or 
more  responsible  trustees  to  be  appointed  by  my  said  executors, 
and  to  pay  the  proceeds  of  the  same  sum  to  my  said  daughtec 
Helen  Jane  Powell  during  her  life,  for  her  own  absolute  use,  free 
from  the  control  of  any  husband  with  whom  she  may  intermarry, 
and  after  her  decease  the  said  capital  sum  to  be  in  trust  for  all 
and  singular  the  lawful  children  of  my  said  daughter,  equally, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants.  And  I  declare  that  the  trustees  so  to  be  appointed  by 
my  said  executors  shall  have  all  usual  trustees*  powers,  whether 
given  by  Act  of  Parliament  or  otherwise :  Provided  always,  and 
this  bequest  is  upon  the  express  condition,  that  if  the  said  bequest 
be  not  duly  claimed  by  my  said  daughter  within  the  space  of  three 
calendar  months  next  after  my  decease,  that  then  the  said  bequest 
shall  lapse,  and  the  amount  thereof  fall  into  and  be  considered  as 
part  of  my  residuary  personal  estate  and  be  applied  accordingly." 

The  bill,  whiqh  was  ffled  on  the  11th  of  Maix^h,  1871,  by  the 
executors,  for  administration,  alleged  that  at  the  time  of  the  testa- 
tor's decease  it  was  not  known  to  the  Plaintiffs  where  the  Defendant 
Eden  Jane  Powell  resided,  nor  whether  she  was  still  alive,  or  had 
ever  been  married,  or  had  any  issue,  and  consequently  no  notice 
was  given  to  her,  or  to  any  other  person  who  might  daim  to  be 
interested  in  the  bequest  of  £200  in  the  said  codicil  contained,  in 
favour  of  her  and  her  children,  of  the  conditions  upon  which  the 
bequest  was  made,  and  under  the  ciroumstances  no  formal  claim 
to  the  bequest  was  made  by  her  within  three  months  after  the 
testator  s  decease ;  also  that  one  of  the  Defendants  representing 
the  residuary  legatees  alleged  that  the  bequest  of  £200  had  lapsed, 
and  that  the  amount  was  now  distributable  among  tiie  residnaiy 
legatees. 

By  a  voluntary  answer  and  an  aflSdavit,  the  Defendant  JET^bn 
JoM  PowM  submitted  that  the  legacy  of  £200  had  not  been 
forfeited,  though  she  did  not  daim  the  same  within  three  months 
after  the  testator's  death.  She  said  she  claimed  the  legacy  as  soon 
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as  she  was  informed  oC  it :  that  the  trustees  gave  her  no  notice  of     V.-O.  B. 
it;  and  that  she  did  not  hear  of  it,  or  of  the  death  of  the  testator,        1874 
until  Febmary,  1871.    Had  she  known,  she  would  have  claimed,     powkll 
She  fnrther  submitted  that  if  the  Court  should  be  of  opinion  that      bawli. 
the  clause  of  forfeiture  took  effect  by  her  not  having  claimed  the       — 
legacy,  yet  the  forfeiture  should  not  be  extended  beyond  her  own 
life  interest^  and  that  the  legacy  ought  to  be  retained  and  paid 
to  her  children  at  her  death. 
The  above  point  was  now  mentioned. 

Mr.  8wan$t&n,  Q.C.,  and  Mr.  Ingle  Joyee,  for  the  Plaintifib : — 

The  drctunstances  that  the  l^atee  did  not  know  of  the  legacy 
having  been  left  to  her,  and  that  no  notice  was  attempted  to  be 
giyen  to  her  by  advertisement  or  otherwise,  will  not  avail,  if  the 
condition  has  been  unperformed :  Burgess  v.  Bchinsan  (1) ;  Davis  v. 
Angd  (2). 

The  YiCE-CHAJEroiBLLOB  :~This  is  a  very  hard  case.  The  bill 
itself  alleges  that  no  notice  was  given  to  the  legatee. 

I  have  every  wish  to  decide  against  the  forfeiture  if  I  can  law- 
inllydoso. 

Mr.  Henry  Fawceti  (Mr.  Kay^  Q.C.,  with  him),  for  Helen  J. 
Powell : — 

The  only  suggestion  to  be  offered  in  opposition  to  Burgess  v. 
Sobinson  is,  that  as  this  legacy  was  an  act  of  bounty,  there  was 
nothbg  which  Miss  Powell  could  by  any  act  known  to  the  law 
**  duly  claim,*'  and  hence  that  the  clause  of  forfeiture  is  void.  At 
least  Miss  PowelTs  life  estate  only  will  be  forfeited. 


The  Vice-Chahoellob  : — ^What  act  was  this  lady  to  do  ?  In 
what  capacity  was  she  to  have  claimed  ? 

Ux.SmoMbm: — ^I  suppose  as  a  creditor. 

The  Yios-Chakcxllob  : — I  fear  that  the  words  are  too  strong. 
Nor  can  the  life  estate  be  separated  from  the  remainder.  The 
fond  must  tell  into  the  residue. 

Solicitors :  Mr.  John  Frost ;  Mr.  Alfred  BHion. 

(1)  8  Her.  7.  (2)  31  Beav.  223. 
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V.-0.  H.  MUTLOW  V.  BIGG. 

1874  (1873    M.    29.] 


Maroh  11.        Express  Trust^StattUe  of  Limitations  (3  A  4  WCU.  4,  c.  27),  «.  25^Land  on 

trust  for  8dU — Residuary  Gift. 

Under  a  devise  of  land  upon  trust  for  sale,  the  proceeds  to  be  considered 
as  part  of  the  personal  estate,  the  tmstees  allowed  part  of  the  land  to  lemtin 
unsold  for  fifty  years : — 

Hdd^  that  the  trust  was  an  express  trust  within  sect.  25  of  the  StatuU  if 
Limitations^  and  a  decree  for  the  execution  of  the  trust  of  the  unsold  land 
made  at  the  suit  of  a  residuary  legatee. 

Fawsey  v.  Barnes  (1)  distinguished. 

JEbWABD  bigg,  by  his  wUl,  dated  the  6th  of  January,  1820, 
after  giving  certain  legacies,  made  the  following  disposal : — *^  I  gire 
to  my  son  K  8.  Bigg,  and  my  daughters  8.  A.  and  E*  F.  Bigg, 
whom  I  appoint  executor  and  executrixes  of  this  my  will,  my 
freehold  houses  in  Fenchureh  8treet  and  Fenchur^  BuUdingiy  to 
hold  the  same  to  my  said  executor  and  executrixes  in  trust  to  sell 
and  dispose  of  the  same,  and  to  convert  the  same  into  moneyy  and 
the  money  arising  by  such  sale  to  be  conside^^  as  part  of  my 
personal  estate ;  and  I  give  all  the  rest,  residue,  and  remainder  of 
my  estate  and  effects  whatsoever  and  wheresoever,  freehold,  copy- 
hold, and  personal,  to  hold  to  them  as  tenants  in  common,  their 
several  and  respective  heirs,  executors,  administrators,  and  assigns, 
for  ever." 

The  testator  died  on  the  23rd  of  July,  1823,  and  his  will  was 
proved  by  E.  Smith  Bigg  and  8arah  A.  Bigg,  on  the  8th  of  No- 
vember, 1823. 

Besides  the  freeholds  specified  in-  the  will,  the  testator  died 
possessed  of  certain  freeholds  in  Seven  Dials,  and  of  considerable 
personal  estate.  The  executor  entered  iato  possession  and  sold 
the  real  estate,  and  paid  his  sisters  sums  on  account  of  the  interest 
on  their  shares,  but  never  paid  them  the  capital  sums  <^  the  tes- 
tator's estate  to  which  they  were  entitled  under  the  will.  The 
daughter  Emma  Frances,  shortly  after  the  testator's  death,  went 
to  reside  with  her  brother,  and  died  on  the  9th  of  May,  1814, 
intestate.  E.  Smith  Bigg  took  possession  of  her  estate,  but  did 
not  obtain  letters  of  administration  of  her  estate  tUl  1859.   8a/rah 

(1)  20  L.  J.  ((3h.)  393* 
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Anns  Bigg  died  on  the  ISth  of  July,  1865.    E.  Smith  Bigg  died     v.^.  H. 
in  February,  1871|  having  appointed  his  sister^  the  Defendant       ig74 
Lucy  Bigg,  his  executrix. .  Mto!I)w 

On  the  death  of  E.  Smith  Bigg,  his  sister,  the  Defendant,  Lucy       J^- 
Bigg,  took  possession  of  his  real  and  personal  estate.  ^— 

On  the  25th  of  January,  1873,  administration  de  hania  non  of 
the  estate  of  Emma  Frances  Bigg  was  granted  to  her  niece  Mary 
Ann  MtUlaw,  the  Plaintiff. 

The  bill  was  filed  in  1873,  by  William  MuUow  and  Mary  Anne 
his  wife,  as  administrators  of  Emma  Frances  Bigg,  and  prayed  for 
execution  of  the  will  of  the  original  testator,  Edward  Bigg,  against 
Lucy  Maria  Bigg,  the  executrix  of  E.  Smith  Bigg,  and  S.  H. 
Bigg,  his  heir-at-law.  Two  of  the  houses  of  the  testator  Edward 
Bigg,  situate  in  Fenchurch  Street,  remained  unsold.  The  Defen- 
dants by  answer  set  up  the  Statute  of  Limitaiicns. 

Mr.  JDichinson,  Q.C.,  and  Mr.  Bunting,  for  the  Plaintiff: — 

This  is  an  express  trust  for  the  sale  of  the  oreal  estates,  and  the 
relation  between  the  trustee  and  the  cestui  que  trust,  the  land  not 
haying  been  sold,  is  still  subsisting;  there  has  never  been  an 
advene  possession  of  the  freehold  so  as  to  take  the  ease  out  of  the 
2dth  section  of  the  statute :  Sugden's  Beal  Property  Statutes  (1), 
and  the  cases  there  cited. 

Mr.  Morgan,  Q.C.,  and  Mr.  Marcy,  for  the  Defendants : — 
In  Pawsey  v.  Barnes  (2),  where  a  testator  devised  his  real  estate 
to  trustees  on  trust  to  sell,  and  the  will  was  proved  in  1816,  but 
no  claim  was  made  by  the  persons  entitled  to  the  proceeds  until 
after  the  death  of  the  surviving  executor,  in  1849,  it  was  held 
to  be  too  late.  It  is  true  that  the  case  was  not  decided  on  the 
statute. 

In  BowyerY.  Woodman  (3)  it  was  held  that  a  married  woman  en- 
titled to  a  charge  on  land  could  only  claim  six  years*  interest,  viz., 
that  the  ckam  was  within  the  42nd  section  of  the  8  &  4  Will.  4, 
c.  27 ;  moreoyer,  this  is  in  effect  a  gift  of  residue,  and  a  residue 
charged  on  land  is  within  the  statute :  Sheppard  v.  Duke  (4),  and 
Prior  V.  HnyrnQiUyu)  (5). 

(1)  Page  98.  (3)  Law  Bep^  3  Eq.  313. 

(2)  20  U  J.  (Ch.)  398.  (4)  9  Sim.  667. 

(6)  2  Y.  &  0.  Ex.  200. 
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Y.-O.  H.  There  is  clear  kches  in  this  case  in  the  face  of  which  this  Court 
1874       will  not  give  relief.    In  Ward  v.  Ardh  (1)  it  was  held  that  under 

McTLow  the  tmst  for  sale  the  real  estate  must  be  held  to  be  converted,  and 
^^^       in  that  case  the  parties  entitled  to  the  proceeds  might  have  applied 

immediately.    In  Dickenson  v.  Tecisdale  (2)  it  was  held  that  a  trust 

to  pay  debts  was  not  an  express  trust  within  the  Act . 

Sir  Charles  Hall,  V.C.  : — 

The  Plaintiff  is  entitled  to  a  decree.  His  claim  is  not  to  a 
legacy,  but  to  a  share  of  property  given  specifically  to  trustees  to 
be  sold  for  persons  who  were  beneficial  owners.  The  property 
given  is  real  estate,  which  was  held  upon  a  trust  for  sale.*  Nothing 
has  been  done  to  affect  their  rights,  no  transfer,  no  sale ;  and  the 
25th  section  of  the  statute  seems  expressly  applicable  to  the  case. 
As  regards  the  40th  section,  it  seems  to  me  to  have  no  applicatioD, 
except  perhaps  as  regards  the  proceeds  of  that  part  of  the  property 
which  has  been  sold.  The  part  with  which  this  bill  seeks  to  deal 
is  in  tpeeie. 

With  regard  to  the  cases  cited :  In  Pawsey  v.  Bamea  (3)  the  pro- 
perty had  been  sold  in  the  year  1839,  and  therefore  that  case  has 
no  application  where  the  property  exists  in  specie.  In  Boifer  t. 
Woodman  (4)  the  question  arose  on  the  42Dd  section  of  the  Act. 
After  Oough  v.  Bult  (5),  Lord  Si,  Leonards*  opinion,  and  Burrows 
V.  Oore  (6),  I  must  hold  that  the  proceeds  of  the  sale  of  land,  where 
there  is  an  express  trust,  are  within  the  25th  section.  It  has  been 
argued  that  there  is  not  an  express  trust  of  the  land,  the  proceeds 
of  sale  being  directed  to  be  part  of  the  personal  estate,  and  the  same 
persons  being  trustees  and  executors ;  but  this  mode  of  declaring 
the  trusts  does  not  make  the  proceeds  of  sale  personal  estate  so  as 
to  exclude  the  25th  section.  There  must  be  a  decree  in  favour 
of  the  Plaintiff,  confined  to  the  property  which  remains  in  spme. 

Solicitors  for  the  Plaintiff:  Messra.  Sing/ldon  d  TaUerJudl. 
Solicitors  for  the  Defendants :  Messrs.  Prior,  Bigg,  CkvirA^  4t 
Adams* 

(1)  15  Sim.  389.  (4)  Law  Rep.  3  Eq.  313. 

(2)  1  D.  J.  A;  S«  62.  (5)  16  Sim.  328. 
(8)  20  L.  J.  (Gb.)  393.  (6)  6  H.  L.  C.  907. 
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Et  farte    MANGHE8TEB    AND   LIVEBPOOL    DISTBIOT     0.  J.  B. 

BANKING  COMPANY.  im 


In  re  LITTLER.  ^p^- 

<J€finpoKHon — Creditor  holding  CfoUaieral  Security^^IOght  to  retain  Security — 
Equitable  Mortgagee — Order  for  Sale — Jwritdiciionr^Bankruptcy  Act^  1869, 
(32  A  83  Vict,  c  71),  s.  126. 

Two  partnen  filed  ft  liquidatioii  petition.  Their  joint  creditors  resolved  to 
accept  a  compoeition  of  lOs.  in  the  pound  in  satisfaction  of  their  debts. 
Among  the  creditors  who  voted  in  favour  of  the  resolution  was  a  banking 
company,  who  held  secmity  for  their  debt  npon  the  separate  estate  of  one  of 
the  partners.  The  affidavit  by  which  they  proved  their  debt  stated  their 
secnzi^,  bat  they  voted  in  respect  of  their  whole  debt.  The  resolntions 
contained  no  provision  reserving  the  right  of  creditors  who  held  collateral 
secorities  to  retain  them,  but  a  provision  to  that  effect  was  inserted  in  a  deed 
afterwards  executed  to  carry  out  the  arrangements  of  the  composition.  The 
oompoaition  was  duly  paid  to  the  bank : — 

Bdd  (reversing  the  decision  of  the  County  Court  Judge),  that  the  bank 
were  entitled  to  retain  their  security. 

WiUon  V.  Lhyd  (1)  distinguished. 

In  a  case  of  composition  the  Court  of  Bankruptcy  has  no  jurisdiction  to 
make  an  order  for  sale  at  the  instance  of  an  equitable  mortgagee  of  the  estate 
of  the  debtor. 

XHIS  was  an  appeal  from  a  decision  of  the  Judge  of  the  Nant- 
irieh  County  Court. 

Thomas  LitUer  and  James  Broiherton  LitUer  carried  on  business 
in  partnership  as  manure  manufacturers.  On  the  12th  of  De- 
cember, 1872,  they  filed  a  liquidation  petition.  The  first  meeting 
of  the  joint  creditors  was  held  on  the  30th  of  December,  when 
the  following  resolutions  were  passed  by  the  proper  statutory 
majority  :— 

(1).  That  a  composition  of  10«.  in  the  pound  shall  be  accepted 
in  satisfiEU^tion  of  the  debts  due  to  the  creditors  from  the  said 
T.  LOOer  and  J.  B.  LUOer. 

(2).  That  such  composition  be  payable  as  follows :  'The  sum  of 
5$.  in  the  poimd  within  two  months  from  the  r^stration  of  the 

(1)  Law  Bep.  16  Eq.  60. 

vou  xvm.  S  2 
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0.  J.  B.     extraordinary  resolution,  and  the  further  sum  of  5b.  in  the  pound 

1874       at  the  expiration  of  six  months  from  such  registration. 

jsT^^        (3).  That  the  security  of  Oeorpe  Jones  and  Joseph  Lea  be 

Manohbstbb  accepted  for  the  second  instalment  of  the  said  composition. 

LivxBPooL        (4).  That  the  terms  of  this  composition  be  embodied  in  a  deed 

Bakkovo  Co.  to  be  prepared  by  Mr.  C.  8.  Brooke,  solicitor,  and  approved  of  on 

In  re       behalf  of  the  said  creditors,  such  deed  to  contain  proper  covenants 

Littler.  ,  .  *r     ir 

for  carrying  into  effect  the  foregoing  resolutions  and  for  releasing 

the  said  debtors. 

Among  the  creditors  who  signed  this  resolution  were  the  Mail- 
cheater  and  Liverpool  District  Banking  Company  for  £1686 16s.  8i. 
They  had  proved  their  debt  by  an  affidavit  which  stated  that 
they  held  no  security  for  it  except  the  securities  which  were  spe- 
cified in  the  schedule  thereto.  These  securities  were  a  guarantee, 
dated  the  18th  of  June,  1870,  by  Thomas  LitOer  for  £300,  and  a 
deposit  by  him,  by  a  memorandum  dated  the  18th  of  June,  1870, 
of  the  title  deeds  of  the  works  where  the  business  of  the  firm  was 
carried  on,  which  were  his  separate  property,  and  of  the  mort- 
gage deed  of  some  houses  which  had  been  mortgaged  to  him. 
At  the  second  meeting  of  the  creditors,  held  on  the  11th  of 
January,  1873,  the  above  resolutions  were  duly  confirmed,  and  it 
was  also  agreed  that  Thomas  Fowler  and  John  Issard  should  be 
accepted  as  additional  sureties  for  the  payment  of  the  com- 
position. Meetings  of  the  separate  creditors  of  both  the  partr 
ners  were  afterwards  held.  At  the  meeting  of  J*.  B.  LHHer's 
creditors  the  same  resolutions  were  adopted;  at  the  meeting  of 
Thomas  LttHer's  creditors  it  appeared  that  they  had  all  been  paid. 
The  resolutions  were  registered  on  the  15th  of  February,  1873. 
A  deed  was  prepared  in  pursuance  of  the  resolutions,  and  was 
dated  the  20th  [of  March,  1873.  This  deed  was  expressed  to  be 
made  between  the  debtors  of  the  first  part ;  the  several  persons  and 
firms  (being  the  creditors  of  the  debtors  and  the  creditors  of  their 
separate  estates)  whose  names  were  subscribed  in  the  schedule,  of 
the  second  part ;  and  Thomas  Fowler  and  John  Issard  (who  had 
been  substituted  by  agreement  for  the  two  sureties  originally 
named  who  had  declined  to  act),  as  trustees  for  the  creditors,  of 
the  third  part. 
This  deed  contained  a  recital  that  it  had  been  agreed  that  the 
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securities  held  b^  the  bank  upon  the  private  estate  of  Tliomas      c.  J.  B. 
LUiler  should  not  be  prejudicially  affected  by  their  assenting  to       i874 
and  receiving  payment  of  the  composition,  and  a  conveyance  by     Ezparu 
Thomas  Littler  and  /.  B.  LitHer  of  the  property  comprised  in  the  MANcmwntR 
bank's  Becarity,  and  an  assignment  of  all  their  personal  estate,  to    Liyebpool 
the  trostees  to  indemnify  them  against  any  loss  they  might  sustain  banking  Go. 
by  reason  of  their  having  guaranteed  the  payment  of  the  second       In  re 

instalment  of  the  composition.    There  was  also  a  release  of  the       

debtors,  conditioned  on  the  payment  of  the  composition,  and 
covenants  by  them  and  the  trustees  to  pay  it,  and  there  was  a 
declaration  that  the  deed  should  in  nowise  prejudice  the  rights 
and  remedies  of  the  creditors  against  sureties,  or  in  respect  of  any 
collateral  securities  they  might  hold.  The  composition  was  duly 
paid  to  all  the  creditors,  and  was  accepted  by  them. 

An  application  was  made  to  the  County  Court  by  Thomas 
LiHler  for  an  order  that  the  bank  should  deliver  up  to  him  the 
title  deeds  of  the  property  comprised  in  the  memorandum  of 
deposit. 

Another  application  was  made  by  the  bank  for  an  order  declaring 
them  to  be  equitable  mortgagees  of  the  property  comprised  in  the 
memorandum  of  deposit,  and  directing  the  trustees  appointed  to 
carry  out  the  composition,  and  Thomas  Littler^  and  all  other 
necessary  parties,  to  concur  in  a  sale  of  the  property.  \ 

There  was  conflicting  evidence  as  to  whether  it  was  stated  at  the 
first  meeting  of  the  creditors  that  the  bank  were  to  (retain  their 
securities,  and  as  to  whether  Thomas  Liitler^  when  he  executed  the 
deed  of  the  20th  of  March,  was  aware  of  the  provisions  contained 
in  it  relating  to  the  bank's  securities.  The  Judge  was  of  opinion 
that  the  operation  of  the  passing  of  the  resolutions  and  payment 
of  the  composition  was  to  discharge  the  debtors,  and  that  there- 
upon their  surety,  Thomas  LiiUer,  was  also  discharged ;  that  the 
right  of  action  once  suspended  could  not  be  revived ;  and  that  the 
deed  of  the  20th  of  March  was  inoperative  to  set  up  or  keep  alive 
the  securities  given  by  Thomas  LitOer  to  the  bank.  His  Honour, 
therefore,  dismissed  the  application  of  the  bank  with  costs,  and 
ordered  the  bank  to  deliver  up  the  title  deeds  to  Thomas  Littler, 
and  to  pay  the  costs  of  his  motion.  The  bank  appealed  from 
both  orders. 
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0.  J.  B.         Mr.  LUUef  Q.C.,  aud  Mr.  Bury,  for  the  bank : — 
1874  ^ff^  Qj^  entitled  to  retain  our  security.     Wilsan  v.  Uayd  (1)  is 


Ex  parte     distinguishable.    Ex  parte  Baddiffe  Investment  Company  (2)  is  in 

AND        our  favour.     It  is  said  to  have  been  established  by  Ford  y. 

^^^^'   Beeek  (3)  that  a  right  of  action  once  gone  cannot  be  reviyed. 

Bankikg  Co.  That  this  is  not  so  is  shewn  by  Newinffton  v.  Levy  (4) ;  Slater  r. 

LiTTuL     •'^^♦•^  (5) ;  Edwards  v.  Coomhe  (6). 

Mr/  De  Oex,  Q.C.,  and  Mr.  Bdbertion  GriffUhs,  for  Thonm 
Littler : — 

The  Court  had  no  jurisdiction  to  entertain  the  application  of 
the  bank. 

[The  Chief  Judge  : — So  I  think.  But  what  do  you  say  as  to 
the  rest  of  the  case  ?] 

Independently  of  the  Act,  those  who  agree  to  accept  a  com- 
position are  bound  by  it.  The  bank,  if  they  did  not  intend  to  be 
bound,  should  have  withdrawn  their  proof  and  not  haye  voted  at 
all.  They  have  agreed  to  take  10s.  in  the  pound  in  satisfaction 
of  their  debt.  It  is  now  said  that  that  means  in  satisfaction  of  the 
balance  of  their  debt  after  deducting  the  value  of  their  securities. 
A  creditor  is  bound  to  keep  the  utmost  faith  with  all  the  other 
creditors :  OuMingworth  v.  Loyd  (7) ;  Btick  v.  Shippam  (8).  The 
resolutions  ought  to  have  provided  that  creditors  who  had  security 
were  to  retain  it.  But  the  ground  on  which  the  County  Court 
Judge  placed  his  decision  is  a  good  one.  When  the  resolutions 
were  passed  the  right  of  action  was  gone  at  law,  and  the  sub- 
sequent deed  could  not  revive  it.  Ford  v.  Beech  is  not  overruled* 
In  re  Hattan  (9),  and  the  cases  cited  for  the  Appellants,  were 
cases  in  which  default  had  been  made  in  payment  of  the  com- 
position.   They  do  not  therefore  apply. 

Sir  James  Bacon,  C. J. : — 

This  is  a  very  simple  case.    I  cannot  tell  what  jurisdiction  the 

(1)  Law  Rep.  16  Eq.  60.  (5)  Law  Rep.  8  Ex.  186. 

(2)  Ibid.  17  Eq.  121.  (6)  Ibid,  7  C.  P.  519. 

(3)  11  Q.  B.  862.  (7)  2  Beav.  385. 

(4)  Law  Rep.  5  C.  P.  607,  (8)  1  Ph.  694. 

(9)  Law  Rep.  7  Ch.  723. 
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County  Court  Judge  had  to  make  any  such  order  as  was  asked  for      0.  J.  B. 
by  Thomas  LitUer^s  application.   In  a  composition  the  estate  of  the        1874 
debtors  is  not  meddled  with ;  it  does  not  vest  in  anybody  but  the     ex  parts 
true  owners  of  it.    They  come  calling  a  meeting  of  their  creditors  MANOMaraB 
and  making  a  proposition  which  is  to  supersede  and  to  prevent  all    Litebfool 
jurisdiction  in  simple  bankruptcy,  and  the  only  jurisdiction  the  Bakrikq  Co. 
Court  has  over  comi)osition  is  to  see  that  the  resolutions  have  been       ^^  ^ 

regularly  passed ;  to  see  that  they  are  duly  enforced ;  to  correct        

any  errors  that  there  may  have  been  in  them,  and  ultimately  to 
enforce  the  composition  by  the  Court's  own  order.  That  I  take 
to  be  the  limit  of  the  jurisdiction  of  the  Court  in  matters  of  com- 
position. Everything  that  takes  place  under  the  composition  may, 
of  course,  be  inquired  into  and  scrutinised  to  see  that  it  is  rightly 
done.  But  what  power  had  the  County  Court  Judge  to  make  an 
order  that  the  bank  should  deliver  to  Thomas  Littler  the  deeds, 
upon  the  ground  that  the  debt  for  which  he  had  pledged  them 
had  been  satisfied?  I  have  heard  no  authority  cited — I  read 
nothing  in  the  Act  of  Parliament — I  can  conceive  nothing  in  the 
nature  of  the  case,  which  could  have  justified  any  such  application. 
But  since  the  matter  has  been  gone  into  at  such  length,  I  do  not 
propose  to  deal  with  the  case  only  upon  that  ground,  but  upon  what 
are  called  the  merits  of  it.  I  ought  perhaps  to.  go  no  further  than 
I  have  done,  but  I  do  not  think  that  that  would  be  satisfactory  to 
the  parties  or  respectful  to  the  learned  Judge.  The  case  is  this: 
Thomas  LitHer  was  sole  owner  of  a  certain  property ;  being  in 
partnership  with  another  man  he  deposits  the  deeds  relating  to  his 
separate  estate  with  the  bank  as  a  security  for  a  joint  debt,  and  for 
any  other  debt  for  which  he  might  be  liable  to  the  bank.  After 
that,  some  time  in  1872,  the  partnership  having  been  dissolved, 
the  firm  being  unable  to  discharge  its  debts  in  full,  a  meeting  is 
called — of  what  ?  Of  the  joint  creditors.  Nothing  is  said  about 
separate  creditors.  A  meeting  is  called  of  the  joint  creditors,  and 
of  the  joint  creditors  alone.  And  the  bank  being  invited  to  attend 
that  meeting  do  attend  it.  There  come  the  two  joint  debtors, 
and  Thomas  Littler  especially  presents  to  that  meeting,  as  by  the 
statute  he  is  required  to  do,  a  statement  of  his  affairs ;  and  he 
states:  *^  We  owe  so  much  money  to  such  and  such  people,  among 
others  to  the  bank,  and  I  have  deposited "  (I  do  not  say  that  he 


254  EQUITY  CASES.  [L.  R. 

C.  J.  6.      used  these  words,  but  words  to  this  effect)  ^  my  title  deeds  relating 

1874        to  a  part  of  my  separate  estate  with  them  for  the  purpose  of 

Ikpartp     securing  that  debt."    That  is  the  first  stiep.    Next  the  bank  come, 

Manohester  auj  j^Qj  present  what  is  called  their  proof,  and  they  state^  in  the 

LiTEBFooL   most  distinct  and  explicit  terms,  what  the  amount  of  their  debt  is, 

Banking  Co.  what  securities  they  hold,  and  from  whom  they  hold  them,  thereby 

^A  re       shewing  that  their  security  is  not  a  part  of  the  joint  estate  which 

LlTTLKR, 

L  *     is  the  subject  of  consideration  at  that  meeting.    Then  resolutions 

are  come  to,  to  accept  a  composition  of  10s.  in  the  pound  upon 
the  joint  debts.    Besolutions  are  passed  to  that  effect,  by  which, 
in  my  opinion — ^not  in  the  least  forgetting  the  decision  in  WUwn 
V.  Idoyd  (1),  to  which  I  have  been  referred — ^without  any  words  of 
reservation  the  separate  security  is,  by  force  of  the  proceeding 
itself,  excluded  and  reserved.   The  security  held  by  the  bank  coold 
not  be  in  the  slightest  degree  affected  by  any  resolution  then  passed. 
I  do  not  pause  to  consider  the  irregularity  which  afterwards 
occurred — the  substitution  of  other  sureties  at  another  meeting,  and 
the  confirmation  which  took  place ;  nor  the  irregular  proceeding  to 
call  a  meeting  of  the  separate  creditors  which  has  been  referred  ta 
So  the  matter  stood,  and  it  being  part  of  the  resolution  that  a  deed 
to  carry  into  effect  the  arrangement  should  be  prepared  by  the 
person  named,  how,  I  ask,  coidd  that  deed  be  effectually  and 
properly  framed  without  reserving  in  terms,  as  the  resolutions  did 
not  reserve,  the  separate  security  held  by  the  bank  ?  Accordingly  a 
deed  is  prepared  which  states  the  transaction  truly  and  justly, 
and  does  reserve  to  the  bank  their  separate  security — a  collateral 
security — ^no  part  of  that  joint  estate  which  is  the  subject  of  the 
deed  of  composition;  no  part  of  the  arrangement  between  the 
debtors  and  their  joint  creditors ;  and  it  is  dotie  as  justly  and  as 
fairly  and  as  properly  as  can  be  conceived.    I  am  told  that  there 
is — ^I  have  not  heard  it  read,  nor  was  it  necessary  that  it  should 
be  read^ — evidence  to  shew  that  it  was  stated  at  the  meeting  that 
the  bank's  security  would  be  retained  by  them,  and  evidence  to 
shew  that  some  gentlemen  who  were  present  did  not  hear  it. 
Whichever  way  that  may  be,  in  my  opinion  it  does  not  affect  the 
merits  of  the  case  at  all.    As  I  read  and  imderstand  the  resolu- 
tions (because  there  is  no  kind  of  analogy  between  this  case  and 

(1)  Law  Rep.  16  Eq.  60. 
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Wtbcm  v.  Lloyd  {1\  the  transaction  is  a  plain,  simplei  just  matter  of      C.  J.  B. 
business.     A  creditor  with  a  collateral  security  says,  *^  I  enter  into       1S74 
a  composition  with  you  as  to  your  joint  debt,  but  I  will  not     ExparU 
relinquish  my  collateral  security."    On  the  footing  of  that  plain  Ma»^^=R 
auiouncement  the  arrangement  is  carried  into  effect  and  the  com-    Ltvebpool 
position  paid ;  and  after  the  composition  was  paid,  Tliomas  lAtUer  Bankxho  Go. 
bethinks  himself  that  the  Judge  of  the  County  Court  has  authority     ^^^  ^^ 

to  give  him  back  those  deeds  which  he  had  pledged  under  the  cir-       

cumstances  which  I  have  mentioned.  In  my  opinion  that  was 
wholly  improper.  There  can  be  no  justification  of  this  proceeding 
on  the  part  of  TJhomcu  Littler  in  point  of  common  honesty  (if  that 
may  be  introduced  into  the  case)  ;  there  can  be  no  justification  for 
it  in  point  of  law.  That  application  was  wholly  wrong ;  it  ought 
to  have  been  dismissed  ¥rith  costs,  and  an  order  dismissing  it  with 
costs  must  now  be  made.  With  reference  to  the  bank's  applica- 
tion, upon  the  ground  to  which  I  have  already  adverted,  namely, 
that  this  Court  exercises  no  jurisdiction  over  the  estate  of  a  com- 
pounding creditor,  I  think  that  it  also  was  one  which  the  learned 
Judge  had  no  jurisdiction  to  entertain,  and  it  also  ought  to  have 
been  dismissed.  I  suppose,  however,  that  the  costs  have  not  been 
increased  by  the  fact  of  there  being  two  applications,  and  I  there- 
fore think  that  the  bank's  application  should  have  been  dismissed 
without  costs.    There  will  be  no  costs  given  of  either  appeal. 

Solicitors  for  the  Bank :  Messrs.  Milne^  Riddle,  it  Mellor,  agents 
for  Messrs.  Slater,  Heelis,  &  Co.,  Manchester. 

SoUdtor  for  Th(ymas  LitUer :  Mr.  A.  D.  Bird,  agent  for  Mr.  H.  G. 
Lisle,  Nanttvich. 

(1)  Law  Rep.  16  Eq.  60. 
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C.  J.  B.  Ex  parte  TAYLOR.    In  re  MORRISY. 

S^t         Li<iuidatwn — Appointment  of  Receiver — R^usal  of  Court  to  register  BenliUions 
April  27.  — Jurisdictio9i  to  retitixtin  Debtor  from  suitig  a  Creditor. 

At  the  first  meeting  of  tlie  creditors  under  a  liquidation  petitioD,  ouc 
person,  who  claimed  to  be  the  largest  creditor,  was  ejected  by  force  and  Dot 
allowed  to  vote.  Kesolutions  were  passed  by  the  other  creditors  present,  but 
the  registration  of  them  was  opposed  by  the  excluded  creditor,  and  the  Court 
refused  to  allow  them  to  be  r^stered.  The  debtor  soon  afterwards  ooo- 
menced  an  action  against  the  excluded  creditor  for  a  balance  which  he 
alleged  to  be  due  to  him.  At  this  time  no  order  had  been  made  for  the  dis- 
charge of  a  receiver,  who  had  been  appointed  under  the  petition  : — 

Held,  that  there  was  jurisdiction  to  restrain  the  debtor  from  prooeediog 
with  his  action. 

But  the  excluded  creditor  was  required  to  undertake  to  apply  within  a 
fortnight  either  for  an  order  to  call  a  fresh  first  meeting  of  the  creditors 
under  the  petition,  or  for  an  adjudication  of  bankruptcy  against  the  debtor. 

jLHIS  was  an  appeal  from  a  decision  of  the  Begistrar  of  the 
Sciford  County  Court,  acting  as  Judge. 

On  the  26th  of  February,  1873,  Joseph  Marrky,  a  builder  at 
Sdlford,  entered  into  a  contract  with  Oeorge  Taylor  and  /<An 
Taylor  for  the  conversion  of  some  dwelling-houses  into  shops  at 
the  price  of  £986.  He  failed  to  complete  his  contract  by  the  time 
specified,  and  the  Messrs.  Taylor ^  in  pursuance  of  a  provision  in 
the  contract,  finished  the  work  themselves. 

In  January,  1874,  Morrisy  filed  a  liquidation  petition.  The  first 
meeting  of  the  creditors  was  held  on  the  3rd  of  February.  Before 
this  a  receiver  of  the  debtor^s  property  had  been  appointed.  At 
the  meeting  Messrs.  Taylor^  though  not  summoned,  attended,  and 
rendered  by  their  proxy  a  proof  for  £250  at  the  least,  damages  for 
the  breach  of  the  contract  Their  proxy  was  forcibly  ejected  from 
the  meeting,  and  was  not  allowed  to  vote  upon  the  resolutioDS 
which  were  proposed,  Morrisy  asserting  that  a  balance  was  in  fact 
due  to  him  from  the  Messrs.  Taylor  upon  the  contract  Besola- 
tions  in  favour  of  liquidation  were  carried  by  the  creditors  present. 
The  registration  of  these  resolutions  was  opposed  by  Messrs. 
Taylor,  and  on  the  11th  of  February  the  Judge  refused  to  permit 
them  to  be  registered,  on  the  ground  that  Messrs.  Taylor  had  not 
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been  allowed  to  Yote,  their  claim  being  much  the  largest  one      O.J.  B. 
againgt  the  estate.    No  order  to  discharge  the  receiver  was  made.        1874 

On  the  16th  of  February  Manriay  commenced  an  action  at  law     Exparte 
against  the  Messrs.  Tayhr  to  recover  the  balance  which  he  alleged     ^^^'^^ 
to  be  due  to  him  upon  the  contract    The  Messrs.  Taylor  applied    Mobbist. 
to  the  County  Court  for  an  injunction  to  restrain  him  from  proceed-        """^ 
ing  with  the  action.    The  Begistrar  thought  that  the  proceedings 
under  the  petition  were  at  an  end  by  reason  of  the  refusal  to 
register  the  resolutions,  and  that  there  was  no  jurisdiction  to  make 
the  order  asked  for. 

Messrs.  Taylor  appealed. 

Mr.  De  Chx,  Q.C.9  and  Mr.  Brough,  for  the  Appellants : — 

Ex  parte  Jeffery  (1)  and  Ex  parte  Jay  (2)  shew  that,  as  the 
receiver  has  not  been  discharged,  the  Court  still  has  jurisdiction 
in  the  matter ;  and  In  re  Enffland  (3)  shews  that  such  an  injunction 
as  is  asked  will  be  granted.  A  fresh  first  meeting  of  the  creditors 
can  be  summoned.  Ex  parte  CM  (4)  only  decides  that  this 
cannot  be  done  generally,  but  the  judgment  of  Lord  Justice 
Jamee  (5)  distinctly  implies  that  it  might  be  done  in  such  a  case 
as  the  present 

[The  Chief  Judge  : — ^How  are  the  proceedings  to  be  renewed  ? 
The  debtor  cannot  summon  a  new  meeting.] 

Any  creditor  can  apply  for  an  order  to  do  so.  At  any  rate  the 
act  of  bankruptcy  committed  by  the  filing  of  the  petition  is  avail- 
able for  adjudication  for  six  months. 

Mr.  Jorda/n^  for  the  debtor : — 

Bule  260  of  the  Bwnhruptcy  Bules,  1870,  gives  power  to  restrain 
actions  against  the  debtor,  not  actions  by  the  debtor.  Till  tiie 
appointment  of  a  trustee  the  debtor  has  a  right  to  sue  any  of  his 
creditors.  Even  an  uncertificated  bankrupt  had  a  right  to  sue 
unless  the  assignees  interfered :  fferbert  v.  Sayer  (6).  The  debtor 
caimot  revive  the  proceedings  in  this  case,  and  it  is  clear  that  no 
one  else  will  do  so. 

(1)  Law  Bep.  9  Ch,  144.  (4)  Law  Rep.  8  Ch.  727. 

(2)  Ibid.  133.  (5)  IWd.  729. 

(3)  Ibid.  12  Eq.  207.  (6)  6  Q.  B.  966. 
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a  J.  B.     SiB  James  Bacon,  G.  J. : — 
1874  j^  receiver  has  been  appointed  under  this  petition^  and  no  order 


M  parte  has  been  made  to  disdiarge  him.  The  debtor  has  committed  an 
'     act  of  bankmptcy  which  disqualifies  him  from  suing,  as  it  prevents 

MoBBiBT.  any  person  who  has  notice  of  it  from  safely  paying  him.  The 
*"**"  Messrs.  Taylor,  if  they  paid  the  debtor,  might  have  to  pay  oyer 
again.  It  is  impossible  that  a  debtor  who  has  stated  that  he  is 
insolyenty  and  has  committed  an  act  of  bankruptcy,  can  he  per- 
mitted to  take  steps  to  realise  his  estate.  The  Appellants,  how- 
ever, must  undertake  that  they  will  within  a  fortnight  ap|dy 
either  for  an  order  to  summon  a  fresh  first  meeting  of  the  ereditois 
under  the  petition,  or  for  an  adjudication  of  bankruptcy  against 
the  debtor.  Upon  that  undertaking  being  given,  I  must  disdiarge 
the  order  of  the  Begistrar,  and  grant  the  injunction  asked  for. 

Solicitors  for  the  Appellants :  Messrs.  Buffhes  dt  Son^  agents  for 
Messrs.  Vauffhan  dt  Son,  Manehesler. 
Solicitor  for  the  Debtor :  Mr.  F.  Hampson,  Manehesler. 
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May  1,  4. 


PATTISSON  V.  GILFOKD.  M.  B. 

1874 

[1874    P.    40.] 

Injundion — Threatened  ViokUion  of  Legal  Bight — Bill  quia  timet — Bight  of 
Shooting  over  Eetate — Sale  of  Estate  for  Building  Purposes. 

In  order  to  obtain  an  injunction  restraining  a  threatened  act  on  the  ground 
that,  if  done,  it  will  be  a  yiolation  of  some  legal  right,  the  Plaintiff  must 
shew  that  the  act  must  result  in  a  violation  of  such  right. 

The  owner  of  an  estate,  the  shooting  over  which  had  been  let  for  a  term  of 
years,  issued  particulars  of  sale  of  the  estate  in  thirteen  lots,  stating  that  the 
estate  contained  several  plots  of  accommodation  and  building  land  suitable 
for  the  erection  of  villas  and  residences,  and  describing  one  lot  in  particular 
as  well  situated  for  the  erection  of  a  house.  The  particulara  shewed  that  it 
was  intended  to  make  a  road  through  the  estate  and  dedicate  it  to  the  public ; 
but  gare  full  notice  of  the  right  of  shooting :— 

Eddy  that  the  Court  would  not,  at  the  instance  of  the  owner  of  the  right 
of  shooting,  interfere  to  prevent  the  intended  sale. 

In  1871  the  Plaintiff  became  tenant  for  a  term  of  twenty-one 
years  (determinable  by  the  Plaintiff  at  the  end  of  the  first  seven 
or  fourteen  years),  under  a  Mr.  Legh,  of  a  feurm  of  480  acres, 
known  as  KSnwood  Farm,  at  Fay  OaUt  in  Sussex,  and  at  the 
same  time  Mr.  Leffh  agreed  by  letter  to  let  to  the  Plaintiff 
for  the  same  term  the  right  of  shooting  over  an  estate  known  as 
''  Carytts"  of  about  188  acres,  and  divided  from  KUnwood  by  a 
turnpike  road.  The  Ca/ryWs  estate  contained  valuable  covertsj  the 
right  to  shoot  over  which  was  a  main  inducement  to  the  Plaintiff 
to  take  a  lease  of  KUnwood  Farm. 

Mr.  Legh  had  recently  sold  the  OaryWs  estate  to  the  Defendant, 
who,  towards  the  end  of  February,  1874,  caused  to  be  inserted 
in  the  newspapers  a  preliminary  notice  of  an  intended  sale  of  the 
estate,  in  thirteen  lots,  for  building  purposes.  This  notice  con« 
tained  no  reference  to  the  Plaintiff's  right  of  shooting. 

On  the  5th  of  March  the  Plaintiff's  solicitors  wrote  to  the 
Defendant^  referring  to  the  advertisement,  and  stating  that  the 
proposed  sale  would  render  the  shooting  entirely  valudess,  and 
threatening  legal  proceedings  tmless  the  sale  were  withdrawn,  or 
the  property  offered  to  be  disposed  of  in  such  a  way  as  not  to 
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M.  B.      interfere  with  the  Plaintiff's  rights.    On  the  6th  of  March  tbe 

1874       Defendant's  solicitors  wrote  a  reply,  admitting  the  Plaintiff's  rigbt, 

Fattissok    ^^^  stating  that  it  was  intended  to  offer  the  property  suhject  to  it 

The  Defendant  subsequently  issued  particulars  of  sale  of  the 
estate  in  thirteen  lots,  to  take  place  by  auction  on  the  Ist  of 
Aprily  1874.  It  was  stated  in  these  particulars  that  the  estate 
comprised  ^'several  plots  of  accommodation  and  building  land 
delightfully  situate  and  suitable  for  the  erection  of  villas  and  resi- 
dences/' and  one  of  the  lots  was  described  as  ''well  situated  for  the 
erection  of  a  house."  It  appeared  from  a  plan  that  it  was  intended 
to  make  a  road  across  the  estate ;  and  the  particulars  contained 
the  following  observations : — 

"  The  tenant  of  the  Kilnwoad  Farm  (adjoining  CaryWs)  is, 
during  his  tenancy,  entitled  to  the  shooting  (except  rabbits)  oyer 
the  whole,  or  the  greater  portion,  of  the  lots,  and  all  the  lots 
affected  by  such  right  will  be  sold  subject  thereto. 

"  The  purchasers  of  Lots  4,  5,  6,  7, 8, 9, 10, 11, 12,  and  13  are  to 
maintain  and  keep  in  repair  the  new  road  about  to  be  made  by 
the  vendor  and  shewn  upon  the  plan  hereto  annexed,  abutting 
upon  each  of  those  lots,  until  such  road  shall  be  dedicated  to  the 
public  or  taken  to  by  the  parish,  in  proportion  to  the  respectiTe 
frontages  of  such  lots  to  such  road." 

The  bill  was  filed  on  the  27th  of  March,  1874,  alleging,  amongst 
other  things,  that  the  Defendant  threatened  and  intended,  in  order 
to  assist  his  building!  speculation,  to  grub  up  the  hedgerows  and 
plantations  and  wholly  to  destroy  the  coverts  on  the  estate,  and 
praying  for  an  injunction  to  restrain  the  Defendant  from  offering 
the  CarylVs  estate  for  sale  for  building  purposes,  or  for  grubbing 
up  the  hedgerows  or  plantations  thereon,  or  from  proceeding  with 
the  construction  of  the  said  intended  road,  or  otherwise  dealing 
with  the  estate,  so  as  to  interfere  with  or  prejudice  the  due  exercise 
and  enjoyment  by  the  Plaintiff  of  his  right  of  shooting  over  the 
same. 

Upon  an  a£Sdavit  echoing  the  bill  an  ex  parte  order  according 
to  the  prayer  of  the  bill  was  made  on  the  28th  of  March,  the 
Plaintiff  giving  the  usual  undertaking  as  to  damages. 

Notice  of  motion  was  given  for  the  15th  of  April.    On  that  day 
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the  motion  was  by  consent  turned  into  motion  for  decree,  and  now       m.  B. 
came  on  to  be  heard.  1874 

It  appeared  by  the  evidence  that  the  Defendant  had  staked  out    p^ttibson 
the  intended  road,  and  had  cut  through  two  hedges  at  places 
where  such  road  passed  through  them,    but  that  he  had  not 
grabbed  up  or  destroyed  any  of  the  plantations  or  coverts^  and 
had  no  intention  of  so  doing. 

Mr.  Fry,  Q.C.,  and  Mr.  Codkson^  for  the  Plaintiff : — 

It  is  clear  that  the  intended  sale  is  to  be  made  for  building 
purposes,  and  if  it  is  carried  out  the  result  must  necessarily  be 
that  the  shooting  will  be  utterly  destroyed.  Even  the  making  of 
the  road  will  materially  damage  the  Plaintiff's  right.  But  the 
Plaintiff  is  not  bound  to  shew  damage ;  he  isy  in  this  Court,  in  the 
position  of  a  lessee  of  the  shooting  with  a  covenant  for  quiet  enjoy- 
menty  and  is  entitled  to  enforce  the  covenant  if  infringed^  without 
regard  to  the  amoimt  of  damage.  This  doctrine  was  recognised 
in  the  recent  case  of  Leeeh  v.  Schweder  (1),  though  the  Appeal 
Comt  differed  from  your  Honour  as  to  what  was  included  in  the 
coYenant. 

Under  these  circumstances  the  Plaintiff  may  file  his  bill  at 
once  against  the  Defendant^  and  is  not  bound  to  wait  till  the 
purchase  is  completed,  and  then  file  bills  against  the  thirteen 
purchasers. 

Mr.  8<ndhgaU,  Q.C.,  and  Mr.  North,  for  the  Defendant^  were  not 
called  upon. 

Sir  6.  Jessel,  M.E. : — 

I  do  not  think  I  can  give  the  relief  that  the  Plaintiff  asks.  I 
have  a  strong  notion  that  the  Defendant  would  have  done  some- 
thing wrong  if  the  Plaintiff  had  not  written  him  a  letter,  but  the 
answer  to  the  letter  was,  ^  Look  at  my  particulars  of  sale ;"  and  I 
must  look  at  them.  The  Plaintiff  in  substance  claims  a  right  of 
shooting  over  some  land  with  a  covenant  for  quiet  enjoyment,  not 
actually  under  a  demise,  but  under  an  agreement  by  letter,  which 
in  this  Court  amounts  to  a  demise.    He  now  comes  for  an  injunc- 

(1)  Law  Rep.  9  Ch.  463. 
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M.  B.      tion  in  effect,  though  not  in  terms,  to  restrain  the  Defendant  &om 

1874       interfering  with  this  right.    I  granted  an  interim  injunction  on  an 

Pattisson    assertion  in  an  affidavit  that  the  Defendant  was  going  to  grab  up 

GujoBD     ^^^  destroy  the  plantations,  and  if  that  had  been  proved,  I  should 

have  continued  the  order.      But  the  facts  now  established  are 

wholly  different.  All  the  destruction  that  the  Defendant  has 
committed  is  limited  to  this — that  he  has  made  a  small  road  across 
the  estate,  and  in  making  it  has  cut  through  two  hedges ;  and  it  is 
not  now  pretended  that  that  will  interfere  with  the  shooting  in  any 
way.  What  the  Defendant  is  actually  doing  is  this — he  is  putting 
up  the  property  for  sale  in  thirteen  lots,  under  particulars  of  sale 
whidi  state  that  it  comprises  '^  several  plots  of  accommodation 
and  building  land  delightfully  situate  and  suitable  for  the  erection 
of  villas  and  residences."  Then,  under  the  title  *^  Observations," 
there  comes  this: — [His  Honour  read  the  sentences  set  out  above,] 
It  appears  that  the  Defendant  has  staked  out  a  road  and  taken 
down  the  hedges  so  as  to  enable  it  to  be  made,  and  it  is  dear  that 
it  is  intended  to  be  dedicated  to  the  public.  But  the  particulais 
do  not  contain,  any  representation  as  to  any  particular  portion  of 
the  estate  being  building  'ground ;  and,  in  fact,  the  Defendant, 
having  received  the  Plaintiff's  letter,  has,  no  doubt,  caiefolly 
abstained  from  representing  that  any  part  of  the  land  is  immedi- 
ately available  for  building  purposes.  If  a  man  sells  land  in  that 
way,  telling  the  purchaser  that  during  his  tenancy  another  person 
has  the  right  of  shooting,  and  if  it  turns  out  that  the  land  cannot 
be  built  on  without  interference  with  the  right  of  shooting,  be  in 
effect  tells  the  purchaser  this :  ''  Recollect,  you  must  make  some 
arrangement  with  the  person  holding  the  right  of  shooting  before 
you  can  build.  All  I  say  is,  that  the  property  is  well  situated  for 
building,  admirably  situated  for  the  erection  of  a  house,  only 
before  you  erect  your  house  you  must  either  get  the  leave  of  the 
person  entitled  to  the  right  of  shooting,  or  wait  till  the  expiration 
of  the  lease  of  the  shooting."  There  is  no  representation  to  the 
purchaser  that  he  can  immediately  proceed  to  build  irrespeetiye 
of  that  right. 

Now,  what  are  the  principles  upon  which  this  Court  interferes  ? 
I  take  it  that,  in  order  to  obtain  an  injunction,  a  Plaintiff,  who 
complains,  not  that  an  act  is  an  actual  violation  of  his  right,  but 
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that  a  threatened  or  intended  act,  if  carried  into  effect^  will  be  a       M.  B. 
yiolation  of  the  right,  mast  shew  that  such  will  be  an  inevitable        1874 
result    It  will  not  do  to  say  a  yiolation  of  the  right  may  be  the    pa^^issox 
result :  the  Plaintiff  mnst  shew  that  a  violation  will  be  the  inevit-     ^  ^ 
able  resalt.    On  that  point  there  are  some  well-known  authorities.        — 
The  case  nsnally  cited  is  a  decision  of  Lord  Cottenham,  Haines  y. 
Taylor  (1),  and  there  it  was  laid  down  that  if  the  act  threatened 
to  be  done  conld  by  any  possibility  be  done  in  such  a  way  as  not 
to  prejudice  the  right,  it  would  not  be  restrained,  and  that  it  was 
not  sufficient  to  say  that  it  probably  would  prejudice  the  right. 
In  that  case  it  is  said,  **  The  Court  refuses  the  motion,  not  because  it 
has  formed  an  opinion  as  to  the  legality  of  what  it  is  alleged  that  the 
Defendants  are  about  to  do,  but  simply  because  the  Plaintiff  has  not 
brought  before  it  circumstances  which  enable  it  to  interfere  between 
the  parties."    The  principle  is  this :  If  you  say  the  Defendant  is 
going  to  do  an  unlawful  act,  you  must  prove  that  it  is  necessarily 
unlawful ;  it  is  not  enough  to  say  it  may  be  unlawful.    Again,  in  the 
case  of  the  Emperor  of  Austria  v.  Day  (2),  the  Lord  Chancellor  says : 
^'I  consider  this  Court  has  jurisdiction  by  injunction  to  protect 
property  from  an  act  threatened  which,  if  completed,  would  give 
a  right  of  action.    I  by  no  means  say  that  in  every  such  case  an 
injunction  may  be  demanded  as  of  right ;  but  if  the  party  apply- 
ing is  free  from  blame  and  promptly  applies  for  relief,  and  shews 
that  by  the  threatened  wrong  his  property  would  be  so  injured 
that  an  action  for  damages  would  be  no  adequate  redress,  an  in- 
junction will  be  granted."     Then,  in  Tipping  v.  Edcersley  (8), 
which  I  hold  to  be  good  law,  it  is  ledd  down,  that  if  there  is  an 
express  covenant^  such  as  a  covenant  for  quiet  enjoyment,  then 
damage  is  not  necessarily  to  be  shewn,  it  is  sufficient  to  shew  that 
there  is  a  breach  of  the  express  covenant ;  but  at  all  events,  you  must 
shew  that  there  is  a  breach.    All  these  observations  would  apply  if 
the  Defendant  were  actually  threatening  to  erect  villas.    It  does 
not  by  any  means  follow  as  of  necessity  that  the  erection  of  one  or 
two  villas  will  injure  the  right  of  shooting ;  that  depends  upon  the 
part  of  the  estate  on  which  the  villas  are  built^  the  number  of 
villas,  and  the  size  of  them,  and  so  on.    There  may  or  may  not  be 

(1)  2  Ph.  209,  210.  (2)  3  D.  F.  &  J.  217,  240. 

(3)  2  K.  &  J.  264. 
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M.  B.       injury,  and  I  should  hesitate  long  before  I  granted  an  injonc- 

1874        tion  against  a  Defendant,  over  whose  estate  there  existed  a  right  of 

Pattoson    shooting,  to  prevent  his  building  a  single  house.    Of  course  a  great 

^  **         deal  would  depend  on  the  extent  of  the  property,  and  the  nature 

of  the  coverts,  and  so  on ;  but  I  should  require  to  be  satisfied, 

according  to  the  authorities,  that  by  the  erection  of  a  house,  or 
even  two  houses  if  the  estate  was  a  large  one,  injury  must  neces- 
sarily and  inevitably  follow.  When  I  say  inevitably,  I  do  not  use 
the  word  in  the  sense  of  Hiere  being  no  possibility  the  other 
way,  because  I  think  Courts  of  justice  must  always  act  upon 
the  theory  of  very  great  probability  being  sufficient; — all  I 
mean  is  that  there  must  be  such  a  great  probability,  that,  in  the 
view  of  ordinary  men,  using  ordinary  sense,  the  injury  would 
follow.  But  in  this  case  the  Defendant  is  not  going  to  do  any- 
thing of  the  kind;  all  he  is  going  to  do  is  what  he  has  an 
undoubted  right  to  do,  to  sell  the  estate.  He  may  sell  it  in 
several  lots,  or  in  one  lot,  as  he  thinks  fit ;  and  he  may  tell  the 
purchaser  anything  he  likes  in  praise  of  the  estate — that  it  is 
beautifully  situate,  that  it  is  well  adapted  for  building.  He 
must  not  tell  the  purchaser,  '^  You  may  build  upon  it  forthwith, 
you  will  not  injure  the  right  of  shooting ;"  but  he  does  not  do 
that;  all  he  says  is,  ^^ There  are  some  plots"  (one  of  which  is 
particularly  pointed  out)  ^' very  eligible  for  building  purposes;  bnt 
recollect,  there  is  a  right  of  shooting  over  all  the  plots^  and  yon 
take  subject  to  that  right,  and  you  must  be  careful  not  to  make 
such  an  erection  as  will  interfere  with  this  right  of  shooting." 
That  is  the  effect  of  the  particulars.  No  cautious  man  who 
understood  the  particulars  would  buy  that  land  for  immediate 
building  purposes ;  he  would  see  the  difficulty  which  he  would  get 
into  with  regard  to  the  owner  of  the  right  of  shooting.  Then  it  is 
said.  What  is  the  owner  of  the  right  of  shooting  to  do  if  you  cut  up 
an  estate  in  a  great  number  of  lots  ?  Is  he  to  sue  the  owner  of 
each  lot  ?  That  is  his  misfortune.  He  has  no  contract  with  the 
landlord  not  to  sell  his  estate  in  lots.  If  it  was  desirable  not  to 
accept  a  grant  of  the  right  of  shooting  except  on  those  terms,  he 
should  have  stipulated  for  them.  I  know  of  nothing  that  prevents 
a  landlord  who  has  granted  the  right  of  shooting  over  his  estate 
from  afterwards  selling  his  estate  in  lots.     You  may  have  fifty 
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lots  or  500  lots.    It  might  be  yery  inconvenient  for  the  owner  of      m.  B. 
the  right  of  shooting  if  he  had  to  sue  a  great  many  parties  and        1874 
bring  a  great  many  actions ;  but  still  I  take  it  his  right  of  shoot-    p^.^^i^^, 
iDg  is  not  necessarily  interfered  with  by  the  mere  division  of  the     ^  v* 
estate  in  lots.    Then,  is  it  interfered  with  by  the  purchasers  of  the       — 
lots  being  told,  '*  Some  of  the  lots  are  very  well  situate  for  build- 
ing ;"  when  they  are  told  at  the  same  time,  *'  It  is  subject  to  the 
right  of  shooting  ?'   I  cannot  hold  that  it  is.   The  mere  telling  them 
what  is  the  fact,  that  these  are  eligible  building  siteSi  though  not 
immediately  available  on  account  of  the  right  of  shooting,  is  not 
an  interference  with  the  right  of  shooting.    Altogether,  I  cannot 
see  how  the  Plaintiff  has  a  right  to  come  to  this  Court  for  relief 
under  these  circumstances.    I  shall  dismiss  the  bUl,  and  the  costs 
most  follow  the  result. 

Mr.  8outhgate  asked  for  an  inquiry  as  to  damages. 

Sib  6.   Jessel^  M.B.  : — ^Yes;    I  think  you  are  entitled  to 

that 

Solicitors:    Messrs.   Nickinson,  PraU,  dt  Niekinson;   Messrs. 
Aihwrd,  Morris,  d:  Co. 
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JONES  V.  LLOYD.  M.  B. 

[1874    J.    89.]  J£^ 

f 

Praetiee — Pleading — SuUhy  Penon  of  Unsound  Mind  not  found  $o  ly  Inquisi" 
iion — Next  Friend — Dissolution  of  Partnership-^Notice  to  dissolve — With" 
drawal  of  Notice, 

A  person  who  has  become  permanently  insane,  but  has  not  been  so  fomid 
by  inquisition,  may  maintain  a  snit  by  his  next  friend  for  the  protection  of 
property  in  which  he  is  interested  as  partner. 

Permanent  lunacy  of  a  partner  is  a  ground  of  dissolution  at  the  instance  of 
the  lunatic  as  well  as  of  the  other  partner. 

A  bill  was  filed  by  a  next  friend  on  behalf  of  a  person  of  unsound  mind 
not  so  found  by  inquisition,  against  the  partner  in  business  of  the  Plaintiflfy 
alleging  that  the  Plaintiff  had  for  some  time  past  been  suffering  from 
softening  of  the  brain  and  was  of  unsound  mind,  and  that  it  would  be  for 
his  benefit  that  the  partnership  should  be  dissolved ;  and  praying  that  the 
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M.  R.  partnership  might  be  dissolved  and  accounts  taken,  and  the  share  of  the 

._.  Plaintiff  in  the  assets  secured  for  his  benefit,  and  for  a  receiver : — 

<^v^  ffdd,  on  demurrer,  that  the  suit  could  be  maintained. 

JoHSs  Whether  a  decree  for  final  dissolution  can  be  made  in  such  a  suit  ivithoQt 

jj^*  the  appointment  of  a  committee  in  lunacy,  qtuere, 

i.^.  The  jurisdiction  of  the  Court  of  Chancery  with  respect  to  suits  instituted 

by  persons  of  unsound  mind,  not  so  found  by  inquisition,  by  next  Mends, 
considered. 

The  articles  of  partnership  between  the  Plaintiff  and  Defendant  provided 
that  either  partner  should  be  at  liberty  to  determine  the  partnership  at  &e 
end  of  the  first  seven  years  of  the  term,  on  giving  previous  notioe  to  the 
other  partner  of  his  intention  to  do  so.  The  Plaintiff  having  become  insue, 
the  Defendant  served  on  him  notice  of  his  intention  to  determine  the  partner- 
ship at  the  end  of  the  first  seven  years  of  the  term  : — 

Held,  that  the  notice  could  not  be  withdrawn  without  the  consent  of 
the  Plaintiff. 

Demuerer 

The  bill  was  filed  by  Joseph  Jones,  described  as  a  person  of 
onsound  mind  not  so  found  by  inquisition,  by  Edward  BreUdl, 
his  next  friend,  against  Lewis  Lloyd,  and  contained  allegations  to 
the  following  efiect : — 

In  April,  1867,  the  Plaintiff  and  Defendant  entered  into 
partnership  as  chain-cable,  anchor,  and  nail  manufacturers,  at 
Cradley,  in  Worcestershire,  for  a  term  of  fourteen  years  from  the 
31st  of  March  then  last.  The  articles  of  partnership  proTided, 
that  at  the  end  or  determination  of  the  first  seven  years  of  the 
term,  or  if  either  partner  should  without  the  consent  of  the  other 
do  any  of  the  wrongful  acts  therein  enumerated  (none  of  which  the 
Defendant  was  alleged  to  have  done),  then  in  the  first  case  it 
should  be  lawful  for  eitheir  partner,  and  in  any  of  the  other  cases 
it  should  be  lawful  for  the  other  partner,  by  giving  notice  in 
writing  to  the  partner  so  ofi*ending,  or  leaving  the  same  for  him  at 
the  counting-house  of  the  partnership  for  the  time  being,  to  de- 
termine the  partnership  from  the  time  when  such  notice  should  be 
given  or  left.  And  then  and  in  such  case  the  share  and  interest 
of  such  offending  partner  of  and  in  the  effects  belonging  to  the 
partnership  should  be  ascertained,  and  he  should  have  such  an 
allowance  in  lieu  of  profits,  in  addition  to  the  interest  on  his  share 
of  the  capital,  and  the  amount  thereof  respectively  should  be  paid, 
and  such  instruments  should  be  executed  in  relation  to  his  share 
and  interest,  as  if  he  had  died  on  the  day  of  such  determination. 
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The  business  was  carried  on  by  the  Plaintiff  and  Defendant  in       M.  B. 
accordance  with  the  articles  of  partnership,  until  about  three  years       1874 
before  the  filing  of  the  bill,  when  (according  to  the  6th  paragraph       jokes 
of  the  bill)  the  health  of  the  Plaintiff  failed,  and,  owing  to  soft-      llo^dw 

ening  of  the  brain,  he  became,  and  had  ever  since  continued,       

incapable  of  attending  to  business,  and  was  then  in  fact  of  unsound 
mind. 

On  the  17th  of  September,  1873,  the  Defendant  gave  written 
notice  to  the  Plaintiff  of  his  intention  to  dissolve  the  partnership 
on  the  Slst  of  March,  1874,  when  the  first  seven  years  thereof 
would  expire.  Yarious  differences  arose  between  the  Defendant  on 
the  one  hand  and  the  family  and  advisers  of  the  Plaintiff  on  the 
other,  in  taking  the  partnership  accounts,  and  on  the  28th  of 
March,  1874,  the  Defendant  served  on  the  Plaintiff  the  following 
notice : — 

''To  Mr.  Joteph  Jones^  of  Cradleyj  Woreesiershire,  chain  and 
nail  manufacturer.  I  hereby  withdraw  and  abandon  the  notice, 
dated  the  17th  day  of  September,  1873,  served  by  me  upon  you  of 
my  intention  to  dissolve  our  partnership  on  the  Slst  day  of  March, 
1874,  under  our  articles  of  partnership  dated  the  IStb  day  of 
April,  1867." 

The  14tli  paragraph  of  the  bill  alleged  that  the  Plaintiff  was  of 
unsound  mind  at  the  date  of  the  service  of  the  above-mentioned 

» 

notice,  and  that  it  was  expedient  and  for  the  benefit  of  the  Plain- 
tiff that  the  partnership  should  be  dissolved. 

The  bill  prayed  that  the  partnership  might  be  declared  to  be 
dissolved  from  the  31st  of  March,  1874,  that  an  account  of  the 
partnership  transactions  might  be  taken,  and  that  what  upon 
taking  such  account  should  appear  to  be  due  to  the  Plaintiff 
from  the  Defendant  might  be  decreed  to  be  paid  to  or  secured  for 
the  benefit  of  the  Plaintiff,  the  Plaintiff  thereby  offering  to  pay 
what,  if  anything,  should  be  found  due  from  him  to  the  Defendant ; 
that  the  property  of  the  partnership  might  be  sold  under  the 
direction  of  the  Court,  and  the  produce  thereof  paid  to  or  secured 
for  the  benefit  of  the  Plaintiff  and  Defendant,  according  to  their 
respective  rights  and  interests  therein ;  and  for  a  receiver. 

The  Defendant  demurred. 
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Mr.  Fischer,  Q.C.,  and  Mr.  Maidl&w,  for  the  demurrer : — 

As  a  general  rule^  no  doubt,  notice  of  dissolution  given  to  a 
Innatic  partner  operates  as  a  dissolution  of  the  partnership :  Bdbert- 
8on  y.  Lockie  (1),  MeUersh  y.  Keen  (2) ;  but  in  this  instance  the 
notice  was  irregular,  as  it  was  not  giyen  at  the  end  or  determination 
of  the  first  seyen  years  of  the  term,  so  the  Defendant  was  at  liberty 
to  withdraw  iU 

There  being  then  no  actual  dissolution  of  the  partnership,  the 
question  is,  whether  the  Plaintiff  is  entitled  to  come  to  this  Court 
to  haye  it  dissolved.  Permanent  insanity  (which  is  not  alleged  to 
exist  here)  is  a  ground  for  a  decree  for  dissolution  at  the  suit  of 
the  other  partner,  because  of  the  insane  partner's  incapacity  to 
conduct  the  business  according  to  the  terms  of  the  partnership : 
Sayer  y.  Bennet  (3);  Waters  y.  Taylor  (4);  Janes  y.  Noy  (5); 
Anonymous  (6) ;  but  it  has  not  been  decided  that  the  insane  partner 
has  any  right  to  have  the  partnership  dissolyed  on  the  ground  of 
his  own  incapacity,  when  the  other  partner  is  able  and  willing  to 
perform  his  part  of  the  partnership  contract.  At  all  events,  he  is 
not  entitled  to  maintain  a  suit  by  a  next  friend  with  that  object. 

[Mr.  Swlhgate,  Q.C.,  referred  to  Fisher  y.  MOtes  (7).] 


(1)  16  Sim.  285. 

(2)  27  Beav.  236. 

(3)  Montagu* a  Digest  of  the  Law 
of  Partnership,  note  (c) ;  S.  G.  1  Cox, 
107. 

(4)  2  V.  &  B.  299. 

(5)  2  My.  &  K.  125. 

(6)  2  K  &  J.  441. 

(7)  M.B.  1870.  Mar.  10, 14 ;  June  30. 

[1870    F.    8.] 
FismsB  V,  Melles. 

Motion  for  decree. 

The  bill  was  filed  hj  Jos^h  Charles 
Fisher^  described  as  a  person  of  weak 
mind,  hj  William  JoneB,  his  father-in- 
law  and  next  friend,  against  WiUiam 
MeUeSf  Henry  Bdberta,  Henry  Jcfnes, 
and  John  Beid,  It  alleged  in  effect 
that  the  Plaintiff  was,  and  for  eighteen 
months  past  had  been,  afflicted  with 


softening  of  the  brain,  and  in  conse- 
quence thereof  was  of  weak  mind,  and 
his  judgment  and  capacity  of  under- 
standing ordinary  matters  had  been  so 
weakened  and  destroyed  as  to  render 
him  unfit  to  attend  to  business  of  im- 
portance, or  to  take  part  in  transactions 
requiring  ordinary  intelligence;  that 
Mellee  had  acquired  great  and  undue 
influence,  amounting,  in  fact,  to  abso- 
lute control  over  the  Plaintiff,  and 
taking  advantage  of  his  weakness  of 
mind,  had  induced  him  to  execute  a 
deed,  intended  to  have  the  effect  of 
dissolving  the  partnership  between  him 
and  Melles  (which  partneiship  was 
constituted  by  articles  dated  in  June, 
1856,  for  a  term  expiring  on  the  24th 
of  June,  1870),  and  constituting  a  new 
partnership  between  the  Plaintiff  and 
the  Defendants  other  than  Melles^  who 
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The  proper  course  would  have  been  to  have  the  PlaintifT  found 
lunatic  hj  inquisition,  and  then  to  apply  in  lunacy  under  sect.  123 
of  the  Ltmacy  Begulatum  Act,  1853  (16  &  17  Vict.  c.  70),  for  a 


1874 


affected  to  retire  in  favour  of  such 
other  Defendants,  the  share  and  inte- 
rest of  the  Plaintifif  being  considerably 
reduced  by  the  provisions  of  such  deed ; 
and  that  the  same  Defendants  were  at 
the  date  of  the  pretended  dissolution 
well  aware  that  the  Plaintiff  was  in 
such  a  state  of  mind  and  body  as  to  be 
unable  to  enter  into  any  contract ;  yet 
they,  being  desirous  of  procuring  the 
business  for  their  own  benefit,  without 
regard  to  the  rights  and  interest  of  the 
Plaintiff,  arranged  with  MeUes  all  the 
terms  of  his  pretended  retirement  and 
of  the  pretended  new  partnership,  and 
agreed  with  him  that  he  should  pro- 
cure the  same  to  be  embodied  in  a 
deed,  and  should  induce  the  Plaintiff  to 
execute  the  same. 

The  bill  prayed  that  it  might  be 
declared  that  the  deed  of  dissolution 
of  partnership  and  the  document  con- 
stituting the  alleged  new  partnership 
were  improperly  obtained  from  the 
Plaintiff,  and  were  respectively  void 
and  of  no  effect,  and  that  the  partner- 
ship between  the  Plaintiff  and  MeUeB 
was  a  continuing  partnership  until  the 
24th  of  June  then  next ;  and  that  some 
proper  person  might  be  appointed  to 
manage  the  business,  and  that  upon 
the  expiration  of  the  partnership  the 
business  might  be  sold;  that  Melles 
might  be  restrained  from  intermeddling 
with  the  property  of  the  partnership 
and  from  injuring  or  using  the  name 
of  FUher  and  Melles,  and  that  the 
other  Defendants  might  be  restrained 
from  doing  any  act  in  the  name  of  the 
alleged  new  partnership,  and  from  con- 
tinuing in  possession  of  the  warehouse, 
hooks,  and  property  of  Fisher  and 
MeUeSf  and  might  be  ordered  to  deliver 


up  possession  thereof ;  and  for  conse- 
quential accounts. 

Mr.  Jesad,  Q.G.,  and  Mr.  Stocky  for 
the  Plaintiff. 

Mr.  Southgate,  Q.C.,  and  Mr.  Bush, 
for  the  Defendants. 

March  14.  Lord  Romillt,  M.E., 
made  the  following  order : — 

*'  His  Lordship  being  of  opinion  that 
no  case  is  established  against  the  De- 
fendants of  undue  influence  or  fraud 
against  the  Plaintiff,  and  that  the 
costs  of  so  much  of  the  bill  as  charges 
undne  influence  or  fraud  ought  ulti- 
mately to  be  paid  by  the  next  friend  of 
the  Plaintiff,  doth  order  that  the  motion 
do  stand  over,  to  enable  an  application 
to  be  made  to  the  Lords  Justices  of 
Appeal  to  establish  the  fact  that  the 
Plaintiff  is  a  person  of  such  unsound 
mind  as  to  be  incapable  of  taking  care 
of  himself  or  his  property ;  and  any  of 
the  parties  are  to  be  at  liberty  to  apply 
as  they  may  be  advised." 

The  Plaintiff  was  subsequently  found 
lunatic  by  inquisition.  The  suit  was 
continued  by  the  next  friend  as  com- 
mittee, and  on  the  30th  of  June,  1870, 
Lord  RomiUy^  M.R.,  dismissed  so  much 
of  the  bill  as  charged  undue  influence 
or  fraud,  with  costs  to  be  paid  by  the 
committee,  and  made  a  declaration 
that  at  the  time  of  entering  into  the 
alleged  new  partnership  the  Plaintiff 
was  not  in  a  fit  state  of  mind  to  enter 
into  it,  and  that  the  same  was  void, 
and  directed  the  accounts  to  be  taken 
of  the  partnership  of  Fisher  and  Melles, 

Solicitors :  Mr.  W,  CompUm  Smith ; 
Mr.  Boherts, 


Jokes 

V, 

Lloyd. 
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M.  B.      dissolution  of  the  partnership.     Unsonndness  of  mind  gives  this 

1874       Court  no  jurisdiction  whatever.     The  Plaintiff  may  recover  his 

joHEd      reason,  or  he  may  be  found  lunatic  by  inquisition ;  and  in  either 

j^jj^      event  the  -suit  will  be  paralysed :  JBeaU  v.  Smith  (1).     Light  v. 

Light  (2),  which  will  be  cited  on  the  other  side  as  an  authority  for 

a  suit  instituted  in  the  name  of  a  person  of  weak  mind  by  a  next 
friendy  is  in  our  favour ;  for  the  Master  of  the  BoUsy  though  he 
made  a  decree  for  the  protection  of  the  Plaintiff's  property,  yet 
admitted  the  force  of  the  objections  to  the  suit,  and  gave  liberty 
to  apply  in  lunacy  as  to  the  application  of  the  property.  In 
HcUfhide  v.  Robinson  (3),  the  Lords  Justices  held  that  a  bill  cannot 
be  filed  by  a  next  friend,  on  behalf  of  a  person  of  unsound  mind 
not  so  found  by  inquisition,  for  dealing  with  his  real  estate. 

Mr.  Souihgate,  Q.C.,  and  Mr.  E.  W.  Byme^  for  the  bill,  were  not 
called  on. 

Sib  G.  Jessel,  M.R. : — 

This  bill  raises  two  questions,  one  of  them  of  very  considerable 
importance  as  regards  general  law,  and  the  other  only  of  impor- 
tance between  the  parties.  The  second  of  these  questions,  which  I 
must  deal  with  first,  is,  whether  under  the  terms  of  tbis  particular 
agreement  of  partnership  the  partnership  has  been  actually  dis- 
solved by  reason  of  a  notice  given  by  the  Defendant,  The  other 
question  is,  whether,  if  the  partnership  has  not  been  actually  dis- 
solved, the  Plaintiff,  a  person  of  unsound  mind  not  found  so  by  in- 
quisition, is  entitled  by  a  suit  instituted  by  a  next  friend  to  have  it 
declared  to  be  so.  This  question  branches  out  into  several,  which 
have  been  argued  before  me.  One  question  i%  whether,  if  so 
entitled  at  all,  which  is  disputed,  the  Plaintiff  must  not  shew 
permanent  insanity ;  and  it  is  said  there  is  no  sufficient  allegation 
of  permanent  insanity.  Another  is,  that  the  Plaintiff  can  only  be 
so  entitled  if  the  Court  should  be  satisfied  that  the  partnership  will 
be  dissolved  in  the  interests  of  the  lunatic,  and  there  is  no  allega- 
tion to  maintain  that ;  and  then  it  is  said  that  in  any  event  no 

(1)  Law  Rep.  9  Ch.  85.  (2)  25  Beav.  248. 

(3)  Law  Bep.  9  Ch.  373. 
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decree  ought  to  be  made  at  the  instance  of  a  person  in  this  position,       M.  B. 
because  it  cannot  be  worked  out  against  the  Defendant.  1874 

Now,  the  first  point  is,  has  the  partnership  been  dissolved  inde-       jokis 
pendently  of  the  lonacy  ?    That  depends  upon  the  construction  of     Xjlotd 
the  articles  of  partnership.     [EOis  Honour  referred  to  the  provi-        — 
sion  for  dissolution  stated  above,  and  after  deciding  that  the  mean- 
ing of  the  articles  was,  that  either  partner  should  be  at  liberty 
to  give  notice  a  reasonable  time  before  of  his  intention  to  dissolve 
the  partnership  at  the  end  of  the  first  seven  years  of  the  t^rm, 
and  that  the  partnership  was  dissolved  by  the  notice  of  the  17th 
of  September,  continued: — ]    Then  comes  the  question,  whether 
on  the  28th  of  March  the  service  of  the  notice  of  the  Defendant's 
determination  to  withdraw  the  former  notice  could  alter  the  posi- 
tion of  the  parties  ?    I  am  clear  that  it  could  not.    In  the  first 
place,  it  is  perfectly  well  settled  that,  the  first  notice  being  served, 
if  a  valid  notice,  took  efiect,  whether  the  Plaintiff  was  sane  or 
insane.    That  has  been  decided  a  great  many  times.    MeUersk  v. 
Keen  (1)  was,  I  think,  the  last  case.    Therefore,  the  first  notice 
would  be  perfectly  valid,  though  the  Plaintiff  was  insane  at  the 
time.    But  how  could  the  second  notice  be  good  for  anything? 
If  the  first  notice  put  an  end  to  the  partnership,  it  altered  the 
position  of  the  parties ;  and  how  could  a  man  without  the  consent 
of  the  other  party  say,  I  will  become  a  partner  again  ?  It  is  totally 
impossible  that,  after  a  notice  of  that  kind  has  been  given,  one  party 
alone  could  withdraw  it  without  the  consent  of  the  other  and 
enter  into  a  partnership  again.    In  my  opinion,  there  is  no  such 
power  of  withdrawal  as  is  claimed  by  the  Defendant ;  and  if  the  first 
notice  were  valid,  that  notice  remains  unaffected  by  the  attempt 
to  withdraw  it. 

If  that  is  the  right  view,  there  is  an  actual  dissolution  of  the 
partnership,  and  the  Plaintiff  would  become  entitled  to  come  here 
under  the  ordinary  jurisdiction  to  protect  the  partnership  property 
and  to  have  a  receiver  and  manager  appointed. 

But  there  is  another  ground  upon  which  the  bill  is  framed  which 
I  must  advert  to.  The  bill  is  framed  also  on  the  ground  that  in 
any  event  the  insanity  of  the  Plaintiff  entitles  him  by  his  next 
friend  to  have  it  declared  that  it  is  beneficial  for  him  to  put  an  end 

(1)  27  Beav.  286. 
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M.  B.       to  the  partnership,  or  to  have  that  partnership  put  an  end  to.    I 

1874       think  that  snch  a  bill  can  be  filed,  and  is  within  the  authoriti^ 

Jones      First  of  all,  I  quite  agree  with  what  was  said  on  the  part  of  the 

LLom      Defendant,  that  you  must  have  an  allegation  of  permanent  insanity 

— ^that  is,  that  you  must  have  an  allegation  of  insanity,  not  merely 

of  a  temporary  character,  for  that  is  the  meaning  of  the  rule,  and 
not  merely  insanity  from  which  it  is  likely  or  reasonably  possible 
that  a  man  may  recover.  Well,  I  think  that  is  sufficiently  alleged 
here.  I  do  not  think  that  anybody  understanding  the  meaning  of 
language,  and  having  even  that  slight  acquaintance  with  medical 
knowledge  which  every  person  of  ordinarily  good  education  is  ex- 
pected to  have,  could  doubt  that  the  allegation  in  the  sixth  para- 
graph of  the  bill  is  an  allegation  of  permanent  insanity,  and  not 
merely  of  temporary  lunacy,  from  which  a  man  is  likely  to  recover. 
Then  it  was  said, "  Even  that  being  so,  it  by  no  means  follows  that 
the  Court  will  dissolve  a  partnership  at  the  instance  of  a  person  of 
unsound  mind  not  so  found  by  inquisition,  at  the  request  of  a  neit 
friend,  for  really  he  is  the  person  asking  it,  and  not  the  lunatic" 
To  that  proposition  I  also  give  my  cordial  assent.  I  think  no 
Court  would  dissolve  a  partnership  unless  it  saw  it  was  necessary 
for  the  benefit  of  the  lunatic.  If  it  saw  it  would  be  for  his  bene6t 
that  the  partnership  should  be  continued,  as  being  well  managed 
and  the  property  well  taken  care  of,  the  Court  would  not  interfere. 
But  I  find  in  this  bill  an  allegation  in  the  fourteenth  paragraph 
"  that  it  is  expedient  and  for  the  benefit  of  the  Plaintiff  that  the 
said  partnership  should  be  dissolved,  and  the  accounts  thereof  taken 
by  and  under  the  direction  of  the  Court ;"  and  I  find  that  followed 
by  a  prayer  that  the  property  of  the  partnership,  that  is,  the  assets, 
may  be  decreed  to  be  paid  to  or  secured  for  the  benefit  of  the 
Plaintiff,  the  Plaintiff  being  ready  and  willing  and  thereby 
offering  to  pay  what,  if  anything,  shall  be  found  due  to  the  Defen> 
dant ;  that  all  the  property,  stock-in-trade,  and  effects  of  the  said 
partnership  may  be  got  in  and  disposed  of  under  the  direction  of 
the  Conrt ;  that  a  proper  person  may  be  appointed  to  receive  and 
collect  the  debts,  moneys,  stock-in-trade,  and  effects  owing  and 
belonging  to  the  said  partnership ;  and  that  all  proper  directions 
may  be  given  for  effectuating  the  purposes  aforesaid.  So  that  I 
find  an  allegation  that  it  is  for  the  benefit  of  the  Plaintiff,  and  I 
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find  a  prayer  for  what  I  will  call  an  interim  security  for  the  part-       M.  n. 
neiship  property — I  mean  the  appointment  of  a  receiver^  and  so        1874 
on.    Can  I  say,  therefore,  on  general  demnrrer,  which  admits  all       jons  ] 
these  facts,  that  it  is  not  to  be  dissolved  at  the  instance  of  the      ij^irD. 

Plaintiff?  I  cannot  say  so^nnless  it  is  true  that  the  insane  partner       

has  no  eqnity,  which  was  the  proposition  maintained  by  one,  if  not 
by  both,  of  the  counsel  for  the  Defendant. 

Well,  now,  that  is  a  proposition  of  law  which  it  is  necessary  to 
examine,  and  at  the  same  time  I  will  state  another  proposition 
which  they  put  forward,  and  which  can  be  examined  conveniently 
at  the  same  time.  It  was  said  that,  even  assuming  there  was  such 
an  equity,  the  equity  can  only  be  asserted  by  the  committee  in 
lunacy,  and  cannot  be  asserted  by  a  bill  filed  by  a  next  friend.  I 
do  not  think  either  of  those  propositions  well  founded.  I  think 
there  is  an  equity  on  the  part  of  the  lunatic,  and  I  think  the  equity 
may  be  asserted  by  the  next  friend.  I  do  not  say  that  it  is  not 
desirable  that  there  should  be  a  committee  appointed,  and  I  do  not 
say,  if  this  case  comes  to  a  hearing,  I  myself,  if  I  am  then  the 
Judge  to  hear  it,  or  the  Court  which  may  hear  it,  may  not  think 
it  desirable  that  it  should  not  be  finally  adjudicated  upon  until 
some  application  has  been  made  to  the  Lords  Justices  for  an  adju- 
dication in  lunacy  and  for  the  appointment  of  a  committee.  All 
that  is  matter  for  subsequent  consideration.  What  I  have  now  to 
decide  is,  whether  the  bill  itself  is  maintainable,  and  whether  any 
interim  order  for  the  protection  of  the  property  of  the  lunatic  or 
his  share  of  the  partnership  property  can  or  cannot  be  obtained. 

On  the  first  point,  I  think  that  the  old  decision  of  Lord  Kenyan 
is,  as  adopted  and  recognised  by  Lord  Eldan  and  Yice-Chancellor 
Wood  in  subsequent  cases,  quite  conclusive.  What  Lord  Kenyan 
said  in  Sayer  v.  Bennel  (1)  was :  *'  This  I  will  venture  to  lay  down 
as  a  general  rule :  that  where  there  are  two  partners,  both  of  whom 
are  to  contribute  their  skill  and  industry  in  carrying  on  the  trade, 
the  insanity  of  one  of  them,  by  which  he  is  rendered  incapable  to 
contribute  that  skill  and  industry  on  his  part,  is  a  good  ground  for 
putting  an  end  to  the  partnership;  not  by  the  authority  of  either 
of  the  partners,  but  by  an  application  to  a  Court  of  Justice,  and 
this  for  the  sake  of  the  partner  who  is  rendered  incapable,  as  well 

(1)  MotUagu'M  Digest  of  the  Law  of  Partnership,  note  (c) ;  S.  C.  1  Cox,  107. 
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K.  B,       as  of  the  other ;  for  it  would  be  a  great  hardship  upon  a  person  so 

1874       disordered  if  his  property  might  be  continued  in  a  business  which 

JoNn      h^  could  not  control  or  inspect,  and  be  subject  to  the  imprudence 

l^^      of  another.    If  this»  then,  were  a  case  of  one  of  the  partners  being 

insane  at  the  present  moment,  I  should  not  have  a  particle  of 

doubt  to  decree  the  dissolution  of  the  partnership.'*  Now,  that 
means  as  clearly  as  possible  that  there  is  an  equity  for  the  insane 
partner.  The  bargain  he  made  was,  that  certain  property  called 
partnership  property  should  be  under  the  joint  control  of  himself 
and  another — ^not  that  it  should  be  under  the  sole  control  of  the 
other — and  that  he  and  the  other  should  take  an  aotire  part  in 
carrying  on  the  business  and  in  supervising  the  arrangements  neces- 
sary for  carrying  it  on,  and  that  the  partnerdiip  property  should  not 
be  risked  by  the  other  without  his  consent  That  was  his  bargain. 
By  the  act  of  Grod  that  bargain  has  become  incapable  of  performance, 
and  he  is  not  able  to  exercise  that  supervision  over  the  conduct  of 
the  business  and  the  care  of  the  property  for  which  he  bargained. 
Then  what  I  understand  Lord  Eenyon  to  mean  is,  that  that  has  so 
altered  the  complexion  of  matters,  has  so  entirely  changed  the 
nature  of  the  contract,  that  he  is  no  longer  bound,  and  that,  even 
on  the  part  of  the  lunatic,  you  may  apply  to  a  Court  of  Equity,  in 
a  proper  case,  for  a  dissolution,  on  the  ground  of  that  entire 
change  having  taken  place  in  the  relations  between  the  parties, 
and  that  the  equity  is  not  confined  to  the  sane  partner,  but  it  is 
clearly  extensible  and  extended  to  the  case  of  the  lunatic  partner. 
I  find  the  whole  doctrine,  the  whole  judgment  of  Lord  Kenyan, 
approved  by  Lord  Eldan  in  Waters  v.  Taylor  (1),  and  equally 
approved  by  Yice-Chancellor  Wood  in  the  Anonymous  case  (2). 
Therefore,  I  take  it  to  be  settled  law — and  when  I  say  I  take  it 
to  be  settled  law,  I  am  using  the  very  words  that  were  used  by 
the  Yice-ChanceUor — ^that  the  insane  partner  has  a  right  to  come 
into  this  Court,  of  course  in  a  proper  case,  to  have  the  partnerfihip 
dissolved. 

That,  then,  being  his  right,  can  it  be  exercised  ?  that  is,  can  a 

suit  be  instituted  by  the  lunatic,  not  found  so  by  inquisition,  by 

his  next  friend  ?    I  have  no  doubt  it  can.    There  is  authority 

upon  the  subject,  and  it  seems  to  me  so  distinct  that  I  have  no 

(1)  2  y.  &  B.  299.  (2)  2  K.  Ap  J.  441. 
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occasion  really  to  refer  to  the  reason,  for  I  think  the  cases  of  M.  R. 
Light  y.  Lighi  (1)  and  BeaU  v.  Smith  (2)  are  such  authorities ;  1874 
but  independently  of  the  unreported  case  of  Fisher  v.  MeUes,  jonks 
where  I  know  the  point  was  discussed,  and  independently  of  i,i^^. 
authority,  let  us  look  at  the  reason  of  the  thing.  If  this  were  not  — 
the  law,  anybody  might  at  his  will  and  pleasure  commit  waste  on 
a  lunatic's  property  or  do  damage  or  serious  injury  and  annoyance 
to  him  or  his  property,  without  there  being  any  remedy  whatever. 
In  the  first  place,  the  Lords  Justices  or  the  Lord  Chancellor  are 
not  always  sitting  for  applications  in  lunacy.  In  the  next  place, 
if  they  were,  everybody  knows  it  takes  a  considerable  time  to 
make  a  man  a  lunatic  by  inquisition,  and  his  family  some- 
times hesitate  about  making  him  a  lunatic,  or  hope  for  his  re- 
covery, and  take  care  of  him  in  the  meantime  without  applying 
for  a  commission  in  lunacy.  Is  it  to  be  tolerated  that  any  person 
can  injure  him  or  his  property  without  there  being  any  power  in 
any  Court  of  justice  to  restrain  such  injury  ?  Is  it  to  be  said 
that  a  man  may  cut  down  trees  on  the  property  of  a  person  in 
this  unfortunate  state,  and  that  because  no  effort  of  his  can  be  made, 
no  member  of  his  family  can  file  a  bill  in  his  name  as  a  next 
Mend,  to  prevent  that  injury  ?  Is  it  to  be  allowed  that  a  man 
may  make  away  with  the  share  of  a  lunatic  in  a  partnership 
business,  or  take  away  the  trust  property  in  which  he  is  in- 
terested, without  this  Court  being  able  to  extend  its  protec- 
tioa  tolhim  by  granting  an  injnnetion  at  the  suit  of  the  lunatic 
by  a  next  friend,  because  he  is  not  found  so  by  inquisition  ?  I 
take  it  those  propositions,  when  stated,  really  furnish  a  complete 
axiswer  to  the  suggestion  that  he  cannot  maintain  such  a  suit.  Of 
course  they  do  not  answer  the  question  as  to  how  far  he  may 
carry  it ;  but  that  he  can  maintain  such  a  suit  for  the  purpose  of 
protection,  for  the  purpose  of  obtaining,  as  in  this  case,  a  receiver, 
I  should  think  there  can  be  no  doubt  whatever.  But  how  stands 
it  on  authority  ?  In  the  case  of  Light  v.  Lights  the  exact  point 
came  before  my  predecessor,  and  he  decided  that  in  a  case  of 
trust  such  a  bill  could  be  filed  by  a  lunatic  not  so  found  by  inqui* 
fiitioD,  by  his  next  Mend.  I  find  in  the  books  of  practice  the  pro- 
position so  laid  down  in  the  widest  sense.    But  the  question  came 

(1)  25  Beav.  248.  (2)  Law  Bep.  9  Ch.  85. 
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BL  B.  before  the  Lords  Justices  recently  in  the  case  of  Beatty.  SmiOi  (1)^ 
1874  which  was  cited  to  me  by  the  Defendant's  coonsel,  and  what  do 
Jam  ^^7  ^7  ^  -"^^^  Justice  James  says  this :  **  The  law  of  the  Court 
V.  Qf  Chancery  undoubtedly  is,  that  in  certain  cases^  where  there 
— —  is  a  person  of  unsound  mind  not  found  so  by  inquisition,  and 
therefore  incapable  of  invoking  the  protection  of  the  Court,  that 
protection  may  in  proper  cases,  and  if  and  so  far  as  may  be 
necessary  and  proper,  be  invoked  on  his  behalf  by  any  person 
as  his  next  friend.  But  every  person  so  constituting  himself  offi- 
ciously the  guardian,  committee,  and  protector  of  a  person  of 
unsound  mind  does  so  entirely  at  his  own  risk,  and  he  must  be 
prepared  to  vindicate  the  necessity  and  propriety  of  his  proceed- 
ings if  they  are  called  in  question."  Well,  here  I  find  an  alle- 
gation which  is  to  be  taken  as  true  on  this  demurrer,  that  the  bill 
is  for  the  benefit  of  the  lunatic,  and  therefore  the  next  friend  has 
so  far  discharged  himself  from  that  antts.  Then  he  goes  on: 
'*  The  Court  of  Chancery  is  not  the  curator  either  of  the  person 
or  the  estate  of  a  person  non  compos  mentis  whom  it  does  not  and 
cannot  make  its  ward.  It  is  not  by  reason  of  the  incompetency^ 
but  notwithstanding  the  incompetency,  that  the  Court  of  Chancery 
entertains  the  proceedings.  •  . .  The  Court  can  only  exercise  sucb 
equitable  jurisdiction  as  it  could  under  the  same  circumistances> 
have  exercised  at  the  suit  of  the  person  himself,  if  of  sound  mind. 
If  there  be  a  trust  property  in  which  the  person  is  beneficiallj 
interested,  the  Court  may,  no  doubt,  deal  with  it  in  such  manner 
as  it  may  deem  just,  and  it  will,  if  necessary,  ascertain  the  nature 
and  extent  of  his  interest,  and  will  authorize,  and  in  a  proper  case 
compel,  the  trustee  to  deal  with  the  lunatic's  interest  in  the  trust 
property  for  his  benefit.  But  that  arises  from  its  inherent  absolute 
jurisdiction  over  trusts  and  trust  funds.  So  in  a  case  of  partner- 
ship, it  may  make  the  necessary  orders  with  respect  to  the  partner^ 
ship  and  its  assets,  notwithstanding  the  incompetency  of  a  partner; 
but  that  again  is  a  consequence  of  its  ordinary  jurisdiction  in 
partnership  matters,  which  is  not  ousted  or  paralyzed  by  such 
incompetency.'*  Now  no  one  can  deny,  I  should  think,  after  that 
judgment)  that  in  partnership  matters,  in  which  this  Court  has  a 
primary  jurisdiction,  that  jurisdiction  is  not  ousted  or  destroyed 

(V)  Law  Bep.  9  Ch.  91. 
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by  either  party  becoming  a  lunatic.  It  is  impoGHsible  to  doubt,  at  M.  B. 
least  I  should  think  so,  that  if  one  partner  was  misapplying  the  1874 
assetSy  the  other  partner,  though  a  lunatic  not  found  so  by  inqui-  j^^ 
sition,  could  by  his  next  friend  prevent  such  misapplication.  So 
in  the  same  way,  if  it  be  as  Lord  Kenyan  puts  it,  an  undoubted 
hardship  on  the  lunatic  that  his  property  should  be  left  at  the 
mercy  of  his  partner,  or  the  whole  mode  of  conducting  the 
business  left  to  the  sole  discretion  of  his  partner,  and  that  hard- 
ship was  remediable  in  a  Court  of  Equity  prior  to  the  Limacy 
Begvlaiian  Act,  1853  (16  &  17  Yict.  c.  70),  the  same  remedy  must 
still  remain,  and  the  lunatic  must  have  an  undoubted  right  to 
say,  ''This  is  a  case  in  which  it  will  be  for  my  benefit  that  the 
partnership  should  be  dissolved,  and  therefore  I  am  entitled  to 
some  protection  for  the  assets,  even  before  the  decree  for  final 
dissolution."  And  he  is  entitled  to  submit  that  case  to  the  judg- 
ment of  the  Court,  and  for  that  purpose,  at  all  events,  to  make 
the  necessary  application.  I  do  not  say — ^it  is  not  necessary  for 
me  to  say  at  the  present  moment — whether  he  will  or  will  not 
obtain  a  final  decree  without  application  to  the  jurisdiction  in 
Imiacy;  all  I  say  is,  that  in  my  opinion  and  judgment  he  can 
maintain  this  bill,  and  this  being  a  general  demurrer  for  want 
of  equity,  it  must  be  overruled. 

Solicitors:  Messrs.  Church,  Sons,  &  Clarke;  Mr.  E.  Byrne, 
agent  for  Messrs.  Eomfray  db  Eclberton,  BrierJey  HiU. 
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v.-o.  M.  In  re  SEWARTrS  ESTATE. 

^^  Lands  datum  Ad — InvettmefU  on  Real  Stcwrity — CqUm  €f  tuhmqtuni 

April  2Ui  Investment, 

It  is  not  now  the  practice  to  introduce  into  an  order  for  the  inyeatment  of 
money  paid  into  Court  under  the  Lands  Clauses  Consolidaiion  Act  upon  real 
flecurity,  a  direction  that  the  company  paying  the  money  into  Court  sn 
not  to  be  required  to  pay  the  coats  of  a  subsequent  investment  in  land. 

1  HIS  was  a  Petition  by  the  tenant  for  life  of  certain  pro{)ert7, 
part  of  which  had  been  taken  by  the  Metropolitan  Bailicay 
Company  nnder  one  of  their  Acts,  praying  for  the  investm^  of 
the  pnrchase-money  of  the  land  taken,  which  had  been  paid  into 
Court  nnder  the  69th  section  of  the  Lands  Clauses  ConsoKdaiicn 
Act,  on  mortgage  of  the  estate  of  which  he  was  tenant  for  life. 

There  had  been  no  previons  application  for  the  inyestment  of 
these  fiinds. 

Mr.  Speedt  for  the  Petitioner : — 

This  mode  of  investment  has  been  allowed  in  other  cases :  In  re 
Flemoris  Trusts  (1). 

Mr.  Badeoehf  for  other  parties  interested  in  the  estate,  concurred 
in  the  application. 

Mr.  FarweO,  for  the  company : — 

If  the  order  is  made  it  most  be  subject  to  the  direction  made 
in  In  re  FUmorCs  Trusts^  that  the  company  are  not  to  be  com- 
pelled to  pay  the  costs  of  any  future  inyestment  in  land.  That 
case  only  followed  the  practice  which  was  settled  previously  in 
In  re  Lomax  (2). 

Mr.  Speed : — 

Those  cases,  so  iSEtr  as  they  tended  to  establish  such  a  rule,  are 
now  superseded  by  the  decision  of  Lord  Selhwme^  sitting  for  the 
Master  of  the  Bolls,  in  In  re  Bh/tKs  Trusts  (3). 

(1)  Law  Rep.  10  Eq.  612.  (2)  34  Beav.  291 

(3)  Law  Bep.  16  Eq.  468. 
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Sib  B.  Malins,  Y.C.  : —  yx).ic. 

I  consider  myself  bound  to  follow  the  decision  of  Lord  Selbome,        }^ 
bat  independently  of  that,  I  consider  In  re  Blyih*8  Trtuis  (I)  per-       ^"  ^ 

fectly  right.    The  order  will  be  made  without  any  such  direction  i^atx. 
88  that  asked  for  on  the  part  of  the  company.  "" 


Solidtors :  Mr.  Baw  ;  Messrs.  Vizard,  Crowder,  &  AnsUe;  Messrs* 
BureheH. 


In  re  SPURSTOWE'S  CHARITY.  v.-c.  IL 

1874 
Payment  out  of  Court — Lands  Clausea  Act — Charity —  Tmstee^^^PersoM  ,^v^ 

absUutdy  EntUUd.  May  1. 

A  fund  in  Gonrti  paid  in  under  the  Lands  Clauses  Consolidation  Act^  as 
the  price  of  charity  land,  may  be  paid  out  to  the  trustees  of  the  charity, 
as  bomg  peraons  absolutely  entitled  thereto. 

IHIS  was  a  Petition  asking  for  payment  out  of  Court  to  the 
trustees  of  a  charity,  called  Spwrstowe's  Charity^  of  a  fund  which 
lutd  been  paid  in  under  the  Lands  Clauses  Consolidation  Act  by  the 
Oreai  Eastern  BaUway  Company,  as  the  purchase-money  of  certain 
land  taken  by  them  and  belonging  to  the  charity. 

A  petition  had  been  some  time  previously  presented,  asking 
that  the  dividends  might  be  accumulated. 

It  appeared  that  there  was  already  a  sum  of  money  belonging  to 
the  charity  standing  in  the  names  of  the  trustees,  and  it  was 
proposed  to  add  the  fund  now  in  Court  to  the  same  sum  of 
money. 

Mr.  Chute,  for  the  Petitioners : — 

Trustees  of  a  charity  are  persons  absolutely  entitled  under  the 
hi'nds  Clauses  Consolidation  Act :  Ex  parte  Trustees  of  Tid  St. 
OUes  Charity  (2). 

Mr.  Jason  Smith,  for  the  company : — 

The  Court  is  not  disposed  to  do  more  than  order  the  dividends 
to  be  paid  to  the  trustees  of  the  charity :  In  re  Beaston^s  Estate  (3)  ; 

(1)  Law  Rep.  16  Eq.  468.  (2)^17  W.  R.  758. 

(3)  Law  Hep.  13  £q.  564. 
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YA).  M.  especially  considering  the  disabilities  imposed  upon  charity  trustees 
1874  by  the  Ohariidhle  Trusts  Amendment  Ad,  1855  (18  &  19  Vict  c. 
jT;;       124). 

8FDBaTOWX*8 

^^'t!^*    Sm  E.  Malins,  V.C.  :— 

I  will  make  the  order  as  prayed  by  the  Petitioners. 

*  Solicitors :  Messrs.  BandaU  db  Son  ;  Mr.  ShoM. 


V.^.  M.  In  re  CLEEGY  ORPHAN  CORPORATION. 

1874 


Invetimeat — Ccuh  under  (he  Control  of  (he  Court — Change  qf  Innttltmad'- 
June  12.  Metropolitan  Consolidated  8tock'-2S  A  24  Vid.  c.  38,  &  11. 

Stock  in  the  funds  belonging  to  a  charity  incorporated  by  Act  of  Parlia- 
ment, and  having  power  to  invest  in  the  public  funds,  may,  under  sect  11 
of  the  statute  of  23  Sc  24  Yict.  c.  38,  be  sold  out  for  the  purpose  of  re-invest- 
ment on  any  of  the  stocks,  funds,  and  securities  on  which  cash  under  the 
control  of  the  Court  may  be  invested. 

Such  funds  may  also  be  sold  out  and  re-invested  on  Metropolitan  QnuoU- 
dated  Stock  under  the  Metropoliian  Board  qf  Works  Loan*  Jet,  1871. 

X  HE  Clergy  Orphan  Corporation  were  incorporated  by  an  Act  of 
49  Gteo.  3,  c.  18,  by  the  name  of  The  Oovemors  of  the  Society  for 
Clothing,  Maintaning,  and  Educating  poor  Orphans  of  Clergymen  of 
the  Established  Church  in  thai  part  of  the  United  Kingdom  of  Oreai 
Britain  called  England  until  of  age  to  be  put  Apprentice :  and  by 
sect.  3  they  were  empowered  **  to  have,  hold,  receiye,  enjoy,  pos- 
sesSy  and  retain  for  the  ends  and  purposes  of  that  Act^  and  in  trust 
for  and  for  the  benefit  of  the  society  all  such  sum  and  sums  of 
money  as  had  been  paid,  giren,  devised,  or  bequeathed,  or  should 
at  any  time  or  times  thereafter  be  paid,  given,  deyised,  or  be- 
queathed by  any  charitable  and  well-disposed  person  or  persons  to 
and  for  the  charitable  ends  and  purposes  in  that  Act  mentioned, 
and  at  any  time  thereafter,  without  license  in  mortmain,  to  pur- 
chase, take,  or  receive,  hold,  and  enjoy  any  lands,  tenements,  or 
hereditaments  for  the  purposes  of  the  charity  ^ ;  and  provision  was 
made  for  vesting  in  the  corporation  the  existing  funds  of  the 
society ;  and  by  the  4th  section  of  the  Act  it  was  enacted  as  fol- 
lows :  **  That  it  shall  be  lawful  for  the  treasurer  for  the  time  being 
of  the  said  corporation,  and  he  is  hereby  authorized  and  required 
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from  time  to  time,  by  and  with  the  consent  and  approbation  of  the     V.-0.  M. 
committee  thereof  for  the  time  beings  or  the  major  part  of  such       1874 
committee  present  at  any  of  their  meetings,  to  lay  out  and  invest       ^^ 
all  or  any  snch  sum  or  sums  of  money  as  have  or  hath  been  giveni     Gleboy 
deyisedy  or  bequeathed,  or  shall  at  any  time  or  times  hereafter  be  Ck>BFOBATio:r. 
paid,  given,  devised,  or  bequeathed  by  any  charitable  or  well-dis-        """* 
posed  person  or  persons  to  and  for  the  charitable  ends,  intents,  and 
purposes  in  this  Act  mentioned,  or  any  part  thereof,  in  any  of  the 
public  funds  in  the  name  of  the  said  corporation,  other  than  and 
except  such  and  so  much  thereof  as  shall  be  requisite  for  imme« 
diate  exigencies  and  expenditures  ;**  and  the  5th  section  of  the  Act 
provided  for  the  application  of  the  income  to  arise  from  the  funds 
and  securities  belonging,  or  which  should  at  any  time  belong,  to 
the  said  corporation,  to  and  for  the  uses  and  purposes  in  the  Act 
mentioned. 

A  considerable  sum  of  money  had  been  received  by  the  society 
by  gift,  derise,  or  bequest,  and  had  been  invested  in  £3  per  Cent. 
Bank  Annuities;  and  it  was  now  desired  to  substitute  for  the 
existing  investments  some  or  one  of  the  stocks,  funds,  or  securities 
on  which,  by  the  General  Order  of  the  Ist  of  February,  1861,  cash 
under  the  control  of  the  Court  may  be  invested  by  means  of 
sect.  11  of  the  Act  of  23  &  24  Yict.  c.  38,  or  (under  the  provisions 
of  the  Act  of  34  &  35  Yict  c.  47,  s.  13)  in  Metropolitan  Consoli- 
dated Stock. 

The  extended  power  of  investment  as  regarded  additional  funds 
coming  to  the  corporation  was  not  doubted,  but  a  difficulty  was 
felt  as  to  -varying  existing  investments. 

The  governors  of  the  corporation  accordingly  presented  the  pre- 
sent Petition,  seeking  the  advice  and  direction  of  the  Court  as  to 
whether  funds  already  invested  could  be  sold  for  the  purpose  of 
re-investment 

Mr.  Cozen9-Hardy,  for  the  Petitioners  : — 

No  question  is  asked  as  to  the  power  under  sect.  11  of  23  &  24 
Vict,  c  38,  to  invest  in  the  manner  desired  any  funds  to  be  here- 
after acquired  by  the  society,  but  the  decision  in  In  re  Warde  (1) 
has  caused  a  question  to  be  raised  as  to  the  powers  of  the  trustees 
to  sell  out  funds  already  invested,  with  a  view  to  re-investment, 

(1)  2  J.  &  H.  191. 
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yrC.  H.     where  there  is  no  expieos  power  of  yarying  existing  seouriiies.    A 

1874        distinction  maji  howeyer,  be  drawn  between  that  case  and  the 

^^       present,  on  the  ground  that  it  was  a  settlement  of  a  specific  fond, 

Glbbgt     ^hile  here  there  is  a  general  power  of  investing  all  moneys  belong- 

CoBFOBATioH.  iog  to  tho  chaiity  in  any  of  the  public  funds. 

Sib  R.  Malins,  ViO. : — 

I  consider  that  the  intention  of  sect.  11  of  the  Act  of  23  &  24 
Vict  c.  38,  was  to  enlarge  the  powers  of  inyestment  previously  be* 
longing  to  trustees  by  allowing  them  to  invest  any  fund  in  their 
hands  on  the  stocks,  funds,  and  securities  from  time  to  time  sanc- 
tioned by  the  Court;  and  my  opinion  is,  that  the  PetitionerB 
being  trustees,  and  having  funds  directed  by  their  Act  of  Parlia- 
ment to  be  invested  in  the  public  funds,  come  within  the  enabling 
clause,  and  that  consequently  all  the  funds  of  this  charity, 
whether  invested  or  not,  may  be  dealt  with  as  cash  under  the 
control  of  the  Court.  I  do  not  say  that  the  decision  in  in  re 
Wards  (1)  was  not  rights  but  though  I  do  not  see  very  clearly  the 
grounds  of  that  decision,  it  must,  I  think,  be  treated  as  depending 
upon  its  special  circumstances.  I  consider,  therefore,  that  the 
Petitioners  may  sell  out  the  existing  stock  with  a  view  to  re-inyest- 
ment ;  and  I  shall  therefore  answer  the  question  in  the  affirmatire. 

Mr.  Cozena-Hardy : — 

Then  there  is  the  farther  question,  whether  the  Metropolitan 
Consolidated  Stock  is  within  the  powers  of  investment  Sect  13 
of  the  Metropolitan  Board  of  Works  Loans  Ady  1871  (34  &  35 
Vict.  c.  47)  (2),  seems  to  give  full  authority  to  the  corporation  to 
select  this  stock  as  an  investment. 

Sir  R.  Malins,  V.C.  : — 

That  section  seems  wide  enough  to  include  the  present  charity. 
The  Petitioners  will  therefore  be  allowed  to  invest  in  that  stock. 
Thecosts  of  the  application  will  be  out  of  the  fund. 

Solicitors :  Messrs.  Chappie  d:  Wdoh. 

(1)  2  J.  &  H.  191.  securities,  may,  unless  forbidden  by  the 

(2)  Sect.  13  is  as  follows : — '*  A  will  or  otber  iDstrument  under  which 
trustee,  executor,  or  otber  person  em-  be  acts,  wbetber  prior  in  date  to  this 
powered  to  invest  money  in  public  Act  or  not,  invest  the  same  in  con- 
stocks,  or  funds,  or  otber  government  soUdated  stock.** 
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SHAND  V.  DU  BUISSON.  V.-0.  b. 

[1868    S.    260.]  ^^* 

Fifnign  AiU»chimeni~^uriadikUon — Garnitihee'^EquitdhU  Atngnment, 

A.  issned  an  attachment  oat  of  the  Lord  Mayor's  Ckmrt  against  B.  as 
gumsheey  and  C,  (a  native  Indian  merchant  of  Madras)  as  Defendant, 
iherehy  attaching  for  a  debt  dae  to  A.^  and  oontiacted  in  this  oonntiy,  a 
ftmd  belonging  to  C.  in  the  hands  of  B.  Ah  attachment  was  defeated  by  a 
prior  attachment  issued  by  D,  for  an  alleged  debt  due  from  C,  on  wldch 
judgm&it  was  obtained  in  the  Lord  Mayor's  Court. 

The  fund  haying  been  transferred  from  the  Lord  Mayor's  into  this 
Goort:— 

Edd^  that  as  D.  had  failed  on  the  evidence  to  establish  the  validity  of 
his  alleged  debt,  his  attachment  was  fraudulent,  and  the  judgment  baaed 
thereon  inoperatiye,  so  that  this  Court  had  jurisdiction  to  order  payment  to 
A,  oat  of  the  fund  in  Court  of  the  amount  of  his  debt,  with  interest  from 
the  date  of  his  attachment  in  the  Mayor's  Court. 

B,  having  a  fund  in  his  hands  belonging  to  (7.  :— 
EM^  that  a  bill  of  exchange  drawn  by  C  on  B,  for  the  exact  amount  of 

the  fond  was  not  an  equitable  assignment 
The  doctrine  of  Bum  v.  CarvaXho  (1)  considered. 

1  HIS  was  a  bill  by  the  Plaintiffs,  who  carried  on  business  as  mer- 
chants in  Bood  Lane,  London,  under  the  firm  of  Shand  db  Co^  for 
the  purpose  of  enforcing  their  claim,  for  which  they  had  obtained 
a  garnishee  order  in  the  Lord  Mayor's  Court,  to  the  balance  of  a 
fond  which  had  been  paid  into  this  Court  by  the  garnishees,  as 
against  the  Defendant,  who  also  claimed  to  be  entitled  to  the  fund, 
and  by  virtue  of  a  prior  attachment  in  respect  of  a  debt  alleged  by 
thePlaintifib  to  be  fictitious,  had  obtained  judgment  in  the  Mayor's 
CJourt 

It  appeared  that  Poolacoora  Veerabudra  Ohetty,  a  natiye  Indian 
merchant  at  Madras,  was  in  the  habit  of  consigning  to  the  Plain- 
tiffs, who  carried  on  business  as  merchants  in  Bood  Lane,  aforesaid, 
with  a  branch  house  at  Madras,  produce  for  sale  by  them  in  London, 
and  at  the  same  time  drew  bills  against  such  consignments  on 
Plaintifis,  who  accepted  the  bills  and  paid  them  at  maturity,  and 
also  sold  the  produce  consigned  to  them  and  receiyed  the  proceeds. 

(1)  4  My.  &  Cr.  690. 
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y.-G.  a     On  the  18th  of  Febraary,  1867»  the  account  between  the  Plaintifig 

1874        and  P.  F.  Chetty  shewed  a  balance  due  to  the  Plaintiffs  of  £752  4s.  U. 

SoAND  At  this  time  the  Defendants,  J)u  Buiason  and  Cleverlejfy  cArrjing 

Su  BUI680H.  ^^  business  under  the  firm  of  Henekdl^  Du  Buisson,  &  Co.,  held  a 

sum  of  £1085  4«.  5d.  on  account  of  P.  F.  Chetty. 

On  the  22nd  of  April,  1868,  the  Plaintiffs  conmxenced  an  action 
in  the  Lord  Mayor's  Court  against  Podacoora  Veerabuulra  Chetty 
as  the  Defendant,  and  issued  an  attachment  for  their  debt  against 
Du  Buisson  and  CleverJey. 

On  the  12th  of  June,  1868,  the  garnishees  pleaded  to  the  action 
in  the  Mayor's  Court,  and  the  Plaintiffs  subsequently  ascertained 
from  them  that  a  prior  attachment  had  been  issued  on  the  12th  of 
March,  1868,  in  the  Mayor's  Court  by  the  Defendant  Poolacoara 
Sardhiah  Chetty  for  an  alleged  debt  of  £1035  4s.  5(2.,  claimed  to  be 
due  from  P.  F.  Chetty ^ 

It  appeared  that  on  the  24th  of  October,  1866,  Poolaeoara  Veeror 
ludra  Chetty  was  arrested  for  non-payment  of  85,000  rupees,  and 
lodged  in  prison  at  Madras.  In  February,  1867,  he  petitioned 
for  his  discharge  under  the  Insolvency  Ajcts,  but  his  petition  was 
dismissed  with  costs,  on  the  ground  that  he  had  fraudulently  con- 
cealed property  from  his  creditors,  and  an  order  made  impounding 
his  books.  P.  F.  Chetty  thereupon  endeavoured  to  effect  a  com- 
promise with  his  creditors,  and  authorized  HenekeU,  Du  PtMnan, 
dt  Co.  to  hold  the  sum  of  £1035  4s.  5<2.,  then  in  their  hands  be- 
longing to  him,  at  the  disposal  of  one  Bdiah  Chetty,  for  the 
purpose  of  such  compromise.  In  consequence  of  the  refusal  of 
Bdiah  Chdty  to  act  in  the  matter,  P.  V.  Chetty,  in  June,  1867, 
applied  to  the  Defendant  Sardhiah  Chetty,  who  was  his  adopted  son, 
and  requested  him  to  do  what  he  could  to  carry  out  the  compro- 
mise, and  especially  to  advance  him  money  for  the  purpose  of 
discharging  the  claims  made  on  him  by  some  of  his  creditors.  Ac- 
cording to  the  Defendant's  statement  he  consented  to  act,  provided 
P.  F.  Chdty  would  give  him  an  order  on  Sendcdl,  Du  Buissonj  A 
Co.  to  pay  over  to  him  (Defendant)  the  full  amount  of  £1035  4i.*5<i 
then  (as  already  stated)  in  their  hands  belonging  to  P.  F.  CheAy. 
P.  F.  Chetty  agreed  to  this,  and  the  Defendant  accordingly,  as  he 
alleged,  paid  to  certain  of  the  creditors,  in  discharge  of  debts  dne 
to  them  from  P.  F.  Chetty,  sums  amounting  to  10,380  rupees.    In 
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consideration  of  these  payments,  and  pursuant  to  his  agreementi     y.-0.  B.    ; 
P.  V.  GheUy  gave  Defendant  a  bill  of  exchange  for  £1035  4^.  5d.        1874 
on  Messrs.  HenekeUy  Du  Buissan^  dt  Co,,  in  the  following  terms : —        Shakd 

«  Exchange  for  £1035  4».  5d.  ^  Botboh. 

'' Madras,  26  Ang.  1867. 

^'On  demand  of  this  first  of  exchange  (second  of  the  same 

tenor  and  date  unpaid)  pay  to  P.  Sarahiah  Chetty  or  order  the 

som  of  £1035  45.  5d.  for  value  received,  and  place  the  same  to 

aooount  of 

"  P.  Veerdbudra  Chetty. 

^To  Messrs.  HenekeU,  Du  Buisson,  dt  Co., 

London.** 

On  the  12th  of  March,  1868,  Sarahiah  Chetty  commenced  an 
action  in  the  Lord  Mayor's  Court  against  P.  V.  Chetty  as  Defen* 
dant,  for  his  alleged  debt  of  £1035  48. 5d.  (the  amount  then  in  the 
hands  of  the  garnishees). 

On  the  17th  of  May,  1868,  P.  V.  Chetty,  who  had  a  few  days 
previously  been  adjudged  insolvent,  died  in  gaol  at  Madras. 

On  the  26th  of  June,  1868,  Sarahiah  Chetty  e  attachment  came 
on  for  trial  in  the  Mayor's  Court,  and  a  verdict  and  judgment  were 
obtained  by  bim  against  the  garnishees  for  the  sum  of  £1035  4s.  5d. 

The  Plaintiffs  thereupon  filed  their  bill  to  restrain  Du  Buieson 
dt  Co.  from  paying  over  the  £1035  to  Sarahiah  Chetty,  or  any 
person  other  than  the  Plaintiffs  until  the  Plaintiffs'  claim  was 
satisfied,  and  to  obtain  payment  of  their  debt  with  interest  thereon 
from  the  18th  of  February,  1867,  and  costs  of  suit,  out  of  the 
£1035  which,  since  bill  filed,  had  been  paid  into  Court  by  Du 
Buisson  db  Co.,  and  to  restrain  the  Defendant  Sarahiah  Chetty  from 
proceeding  to  enforce  the  judgment  obtained  by  him  in  the  Mayor's 
Court,  which  the  bill  prayed  might  be  declared  void  and  of  no 
effect^  on  the  ground,  as  charged  by  the  biU,  1,  that  the  alleged 
debt  on  which  such  attachment  was  obtained  was  wholly  fictitious, 
and  a  fraudulent  contrivance  for  the  purpose  of  withdrawing  the 
property  of  P.  V.  Chetty  from  his  hona  fde  creditors  in  this  country ; 
and,  2,  that  even  if  the  alleged  debts  arose  in  the  manner  alleged 
by  Sarahiah  Chetty,  the  alleged  payments  were  made  in  India,  out 
of  t&e  jurisdiction  of  the  Mayor's  Courts  at  the  request  of  and  by 
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V.-0.  B.     persons  resident  in  India,  so  that  the  Mayor's  C!ourt  had  no  jnris- 

1874        diction  to  issue  the  attachment  in  favour  of  Sardbiah  CheUy. 

^2[kd  0^  payment  into  Court  of  the  £1035,  Messrs.  Du  Buisson  &  Co, 

-  -y*         had  been  dismissed. 
Du  BuisflON. 

Benjamin  Brocks^  the  assignee  in  insolvency  at  Madras  of  P.  F. 

Chettff,  who  had  been  made  a  Defendant,  had  disclaimed. 

Mr.  Kay,  Q.O.,  and  Mr.  W.  F.  Bdbinson,  for  the  Plaintiffs  :^ 

The  Lord  Mayoi^s  Courts  being  a  local  and  inferior  Coort,  is 
subject  to  the  jurisdiction  of  this  Court,  and  as  the  attachment 
obtained  by  the  Defendant  Saroihiah  Chetty  was  in  respect  of 
an  alleged  debt,  not  arising  within  the  City  but  incurred  in  India, 
between  parties  both  resident  abroad,  this  Court  will  restrain  the 
Defendant  from  sweeping  away  the  fund  by  virtue  of  his  attach- 
ment thus  improperly  obtained:  Mayor  of  L(mdon  v.  Cox  (1); 
BanquB  de  Credit  Commercial  v.  Be  Oas  (2).  Not  only  was  the 
attachment  improperly  obtained,  the  cause  of  action  having 
arisen  beyond  the  jurisdiction  of  the  Mayor's  Court,  but  on  the 
result  of  the  evidence  this  alleged  debt  is  shewn  to  be  whollj 
fictitious,  and  a  mere  device  to  sweep  away  this  fund  from  the 
hondfde  creditors  of  P.  F.  Chetty.  If  the  attachment  relied  on 
by  the  Defendant  fails,  then  he  will  rest  his  case  on  the  bill  of 
exchange  of  the  26th  of  August,  1867,  as  having  the  effect  of  an 
equitable  assignment.  Bat  the  indorsement  of  a  bill  of  exchange 
gives  only  a  right  to  the  bill,  and  does  not  amount  to  an  equitable 
assignment:  Bobey  &  Co!s  Perseverance  Ironworks  v.  OUier  (3). 
Moreover,  it  is  clear  upon  the  evidence  that  no  value  was  gi?en 
for  the  bilL 

Mr.  Jaekson,  Q.C.,  and  Mr.  Bardswett,  for  Sardbidh  Chetty : — 

The  security  given  to  us  by  the  document  of  the  26th  of  August, 
1867,  may  be  informal,  but  it  enures  both  in  substance  and  in 
this  Court  as  a  good  equitable  assignment  in  our  favour  of  the  fnnd 
therein  mentioned.  Even  if  it  is  a  bill  of  exchange,  it  does  not 
follow  that  it  may  not  also  be  a  valid  equitable  assignment  To 
constitute  an  equitable  assignment,  the  form  is  immaterial ;  no 

(1)  Law  Rep.  2  H.  L.  239.  (2)  Law  Rep.  6  a  P.  142. 

(3)  Law  Rep.  7  Oh.  695. 


V, 

Du  BuisaoK. 
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particalar  words  are  necessary:  any  document  which  shews  an     V.-O. B. 
intention  of  giving  to  the  person  in  whose  favour  it  is  drawn  the        1874 
nght  to  receive  the  property  which  is  made  the  subject  of  the       sband 
document,  will  be  sufficient.    Thus^  in  equity  an  order  given  by  a 
debtor  to  his  creditor,  having  fimds  of  the  debtor,  to  pay  the 
creditor  out  of  such  funds,  is  a  binding  equitable  assignment  of  so 
much  of  the  fund :  Bum  v.  CarvaIho\l). 

We  are  also  in  possession  of  a  prior  attachment,  on  which  wo 
have  obtained  judgment  in  the  Lord  Mayor's  Court,  and  the  Plain- 
tiffs are  mere  creditors  (even  assuming  that  their  cause  of  action 
arose  in  this  country — ^which  we  deny,  the  debt  having  been  con- 
tracted by  Veerabudra  Ohetty  with  the  Madras  branch  of  PlaintiflEs' 
firm),  who  have  no  possible  claim  in  this  Court  except  such  as 
may  arise  from  their  having  wholly  fuled  at  law ;  and  with  the 
result  of  those  proceedings,  which  were  properly  and  successfully 
taken  by  Defendant,  and  could  only  be  transferred  by  a  certiorari, 
this  Court  has  no  jurisdiction  to  interfere. 

Sib  James  Bacon,  V.C: — 

In  my  opinion  the  Plaintiffs  have  very  clearly  shewn  and  proved 
that  the  debt  in  respect  of  which  they  claim  was  contracted  within 
ibe  jurisdiction  of  the  Lord  Mayor's  Court,  and  therefore  suable  for 
in  that  Court.  The  proceedings  by  attachment  in  the  Lord  Mayor's 
Court  on  the  part  of  the  Plaintiffs  were  perfectly  right  as  fiEur  as  they 
went,  and  they  were  intercepted  by  the  course  pursued  by  the  De- 
fendants The  assistance  of  this  Court  was  invoked,  and  the  whole 
afibir  is  transferred  to  this  Court  It  has  been  argued  that  the 
proceedings  in  the  Lord  Mayoi^s  Court  could  only  be  transferred  to 
this  Court  by  a  writ  of  eertiorari,  but  I  am  unable  to  adopt  that 
view.  Either  by  the  consent  of  both  parties,  or  at  the  instance  of 
one  and  in  spite  of  the  other,  the  question  which  arises  in  the 
Mayor's  Court,  together  with  the  fund,  is  brought  into  this  Court, 
and  the  Plainti£b  desire  to  have  their  right  adjudicated  upon  by  this 
Court;  the  assignee  of  P.  F.  Ohetty,  the  only  claimant  to  the  fund, 
other  than  the  Plaintiff  and  Defendant,  having  withdrawn,  I  con- 
sider, therefore,  that  this  Court  has  full  jurisdiction  to  decide 
between  these  parties  the  questions  raised  upon  this  record,  and 

XI)  4  My.  &  Cr.  690,  702. 


V. 

DuBuiBsoy. 
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y.-C.  B.     that  the  Court  can  make  a  decree  now  as  between  these  parties, 
1874       and  relating  to  the  fund  which  the  Court  has  taken  into  its  po9- 
Shahd      session  in  order  that  the  rights  relating  to  it  may  be  determined. 

Considering,  therefore,  as  I  do,  that  the  Plaintiffs'  rights  are  just 
the  same  as  they  would  have  been  if  they  had  carried  the  proceed- 
ings in  the  Lord  Mayor's  Court  to  a  conclusion,  I  am  bound  now 
to  make  a  decree  according  to  the  prayer  of  the  bill,  if  satisfied 
that  the  Plaintiffs'  claim  is  established.  The  evidence  of  the  debt 
is  clear  and  conclusive,  and  has  not  been  called  in  question  in  the 
slightest  degree.  The  sum  claimed  is  £752  4ii.,  the  balance  of  an 
account  which  is  described  to  have  arisen  upon  the  transactions 
mentioned  in  the  Plaintiffs'  evidence.  Then  it  is  su^ested  by  the 
Defendant  that  the  Plaintiffs  have  no  equity  to  prefer  their  claim  in 
this  Court.  If  I  am  right  in  saying  that,  but  for  the  interferenoe 
of  the  Defendant,  it  is  a  suit  which  might  have  been  determined 
in  the  Mayor's  Court,  and  could  only  be  determined  there  in  one 
way,  the  same  right  exists  in  the  Plaintiffs  now,  and  they  have  in 
this  Court  an  equity  which  entitles  them  to  the  decision  in  their 
favour  which  they  would  inevitably  have  obtained  in  the  Mayor's 
Court  but  for  the  Defendant's  proceedings. 

The  other  objection  taken,  that  there  is  no  proof  that  the 
debt  was  contracted  in  London,  fails  in  point  of  fact ;  for  the 
evidence  on  that  subject  is  dear  and  conclusive. 

The  Defendant  then  raises  this  case,  that  the  bill  of  exchange 
of  which  he  is  the  holder  amounts  to  an  equitable  assignment  of 
the  debt.  I  do  not  desire  to  narrow  the  jurisdiction  that  has  been 
handed  down  to  this  Court,  by  which  an  equitable  assignment  may 
be  dealt  with  in  this  Court;  but  it  is  entirely  new  to  me  to  hear 
that  a  bill  of  exchange  in  an  ordinary  mercantile  transaction  in 
the  shape  in  which  this  appears,  can  amount  to  an  equitable  assign- 
ment of  the  debt.  The  note  might  have  been  indorsed  to  any 
individual,  or  to  any  number  of  people,  who  might  have  indorsed  it 
in  succession.  A  mercantile  instrument  it  is  in  its  origin,  and  in 
that  shape  it  remains,  and  has  no  other  vitality  or  effect,  and  to 
call  it  an  assignment  of  a  debt  would  be  to  call  it  not  by  its  right 
name.  The  other  ground  upon  which  the  Defendant  insists  upon 
his  right  to  it  is,  that  he  advanced  money  of  his  own  for  the  pay- 
ment of  the  debt  of  the  debtor,  and  that  upon  a  contract  then 
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•entered  into,  he  was  entitled  to  the  money,  and  that  the  bill  of     y.o.  B. 
exchange  is  only  evidence  of  that  contract    That  must  rest  upon        1R74 
•eTidence,  and  if  I  look  at  the  evidence,  I  cannot  say  that  it  seems      sa^ 
to  me  in  the  slightest  degree  satisSsictory.  ^ 

His  Honour,  after  referring  to  the  evidence,  and  observing  that        

the  account  given  by  the  Defendant  did  not,  by  any  means,  inspire 
-confidence,  and  that  if  it  was  necessary  to  inquire  into  those  facts 
for  the  purpose  of  deciding  the  case,  he  should  not  be  disposed  to 
^opt  the  evidence  as  to  the  application  of  the  money  by  the 
Defendant^  said  that  the  judgment  obtained  by  Defendant  in  the 
Mayor's  Court  was  based  upon  a  fraudulent  claim,  and  was  utterly 
void  and  formed  no  obstacle  to  the  claim  of  the  Plaintiffs,  who  were 
•entitled  to  have  their  debt,  which,  upon  the  evidence,  was  clearly 
contracted  within  the  jurisdiction,  satisfied  out  of  the  money  in 
CoutU  The  order  would  be  for  an  account  and  payI^ent  of  what 
should  be  found  due  to  the  Plaintiffs  in  respect  of  principal,  with 
interest  at  5  per  cent,  from  the  demand  for  payment  by  the 
proceedings  against  the  garnishees  in  the  Mayor's  Court 

Solicitors :  Messrs.  Simpson  &  CvJlingford  ;  Messrs.  Stibbard  & 
iJronshay. 
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M.  R-  A8TLEY  V.  EARL  OF  ESSEX. 

'^*  [1868    A.    120.] 

Bcal  Estate — Sdtlemeni-^C<mditumal  LimitaiioU'^Name  and  Arms  Claufe— 
Forfeiture  for  Non-compliance — Ignorance  cf  Condition — StcUuifi  of  Limi'^ 
tadons  (8  <fe  4  WHl.  4,  c.  27),  m.  3,  4. 

The  terms  "forfeiture"  and  "breacli  of  condition"  used  in  the  statute 
3  &  4  Will.  4.  0.  27,  as.  3,  4,  are  to  be  read  in  the  largest  sense,  and  extend 
to  forfeitures  which  operate  to  accelerate  an  estate  under  a  conditional 
limitation,  as  well  as  to  forfeitures  of  which  the  heir-ftt-law  only  can  taie 
advantage. 

Ignorance  of  a  condition  annexed  to  a  gift  by  will  does  not  protect  the 
devisee  or  legatee  from  the  consequences  of  not  complying  with  the 
condition. 

An  estate  was  devised  in  .strict  settlement,  subject  to  a  clause  directing 
that  every  person  who  should  become  entitled  in  possession  under  the  will 
should,  on  becoming  so  entitled,  assume  the  testator's  name  and  arms ;  and 
it  was  provided,  that  in  case  any  such  person  should  fail  or  neglect  so  to  di> 
for  twelve  calendar  months  after  he  should  become  so  entitled  in  possenon, 
his  estate  and  interest  should  cease,  and  the  estate  should  go  to  the  person 
who  should  be  next  in  remainder  and  then  in  esse,  as  if  the  person  so 
foiling  or  neglecting  were  then  dead.  A  tenant  in  tail,  who  did  not  comply 
with  the  clause,  remained  in  possession  of  the  estate  for  more  than  twenty 
years.  At  his  death  the  next  remainderman  was  in  India^  and  being  igno- 
rant of  his  rights  under  the  will,  did  not  comply  with  the  clause : — 

Held^  that  the  tenant  in  tail  had  not  acquired  a  title  by  adverse  possession, 
but  that  on  his  death,  by  virtue  of  the  Act  3  &  4  Will.  4,  c.  279  s*  ^i  ^^ 
remainderman  became  entitled  to  the  estate : 

Edd^  also^  that  the  remainderman's  estate  was  forfeited  by  reason  of  his 
non-compliance  with  the  name  and  arms  clause. 

BoBEBT  THOMPSON,  by  his  will,  dated  the  30th  of  De- 
cember^  1781,  devised  aU  his  freehold  estates  to  Stamp  Brooks' 
lank  and  WiUiam  Whatdy,  and  their  heirs,  to  the  following  uses: 
viz.,  to  the  use  of  the  said  Stamp  BroohAanh  and  WiUiam  Whatelt/y 
and  their  heirs,  during  the  life  of  the  testator's  niece,  EKzdbdh 
Corbelt  the  elder,  the  wife  of  Thomas  Corbett,  in  trust  for  her,  the 
said  Elizabeth  Corbelt  the  elder^  and  her  assigns,  for  her  life  for  her 
sole  and  separate  use ;  and  from  and  after  her  decease  to  the  use 
of  William  Corlett  (eldest  son  of  the  said  Elizabeth  Corhett),  and 
his  assigns,  for  his  life,  with  remainder  to  the  use  of  trustees  to 
preserve  contingent  remainders ;  with  remainder  to  the  use  of  the 
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fiist  son  of  the  body  of  WilUam  Ccrbett  in  tail  male ;  with  re-  H.  B. 
mainder  to  the  use  of  the  second,  third,  fourth,  fifth,  and  all  and  1874 
every  other  the  son  and  sons  of  the  body  of  the  said  WHliam  ^^^i^ 
G>*fe«Buoce88iyelyintaamale,withdiTet8remamdet80Ter.  And 
after  a  proviso  enabling  Elizabeth  Oorbett  and  the  other  tenants  for 
life  named  in  the  will  to  grant  leases  for  twenty-one  years,  the  tes- 
tator declared  his  will  and  meaning  to  be  that  all  and  every  the 
peison  and  persons  who  should  for  the  time  being  be,  under  and  by 
virtae  of  that  his  will,  entitled  to  the  possession  of  his  real  estates 
for  their  own  benefit  after  the  decease  of  his  said  niece,  Elizabeth 
Ootietty  should,  when  and  so  soon  as  he  ot  they  should  so  become 
entitled  in  possession,  and  when  and  so  soon  as  he  or  they  should 
have  attained  the  age  of  twenty-one  years,  take  and  use  the  surname 
and  arms  of  Thampsanj  and  from  thenceforth  at  all  times  use  such 
surname  and  arms,  and  use  his  and  their  best  endeavours  to  obtain 
an  Act  of  Parliament  or  other  lawful  and  sufficient  license  or  autho- 
rity for  enabling  and  entitbng  him  so  to  do.  And  in  case  any  such 
person  or  persons  should  neglect  or  fail  to  take  and  use  such  sur- 
name and  arms,  or  to  obtain  a  proper  and  sufficient  license  and 
authority  for  that  purpose  for  the  space  of  twelve  calendar  months 
next  after  the  time  when  he  and  they  diould  so  become  entitled  in 
possession  to  such  estates,  or  next  after  the 'time  when  he  or  they 
should  attain  the  age  of  twenty-one  years,  whichsoever  of  such 
times  should  last  happen ;  or  if  he  or  they  should  at  any  time 
thereafter  &il  to  use  such  surname  or  arms,  then  and  in  every  such 
case  the  estate  and  interest  of  the  person  so  failing  of  and  in  his 
said  estates  and  the  aforesaid  powers  (0*0) .  consequential  thereto, 
diould  cease,  determine,  and  be  absolutely  void  to  all  intents  and 
purposes  whatsoever ;  and  the  testator^s  said  estates  should  imme- 
diately thereupon  go  over  and  belong  in  possession  to  the  person 
who  should  be  next  in  remainder  under  that  his  will,  and  be  then 
in  €996,  in  like  manner  as  if  the  person  so  failing  or  neglecting  was 
naturally  dead,  anything  thereinbefore  contained  to  the  contrary 
notwithstanding.  And  the  said  testator  devised  all  his  copyhold 
estates  to  the  same  uses  and  for  the  same  intents  and  purposes, 
and  subject  to  the  same  charges,  powers,  provisoes,  and  conditions 
as  were  thereinbefore  contained,  specified,  and  declared  concerning 

his  freehold  estates  (except  as  to  the  limitations  to  his  trustees  for 

Z2  2 
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M.  K.      the  parpoie  of  preserniig  contiogent  remainders),  or  as  near 

I87i       thereto  as  the  nature  thereof  would  admit  of. 

A^^ji         Bobert  Thompson  died  in  1788.    He  was  at  the  time  of  his  death 
Eau.  of     ^>^^^^d  ^  ezteaisiye  &eehoId«  aud  also  to  seme  copyhold,  estatqe  in 

Essex.      the  Qouoty  of  JE8$e». 

WiUiani  CorbeU,  the  eldest  son  of  MmAeth  CorheU^  assumed  the 
na:me  of  Th^mpmh  and  wsjs  tbciiiaeforth  known  as  WiUiam  Thomp- 
son CqflbetL .  He  had  five  aon^  Thotaas  Oeorge  Corbetty  Bobert 
CofieU  (who  died  an  infa,n(t  aod  -unmarried),  .imJreu;  Corbettf  and 
two  totbers^  whom  it  is.  umiece^fary  to  name.. 

bk  1818  Elizabefh  ChrheU,  WiUiam  Thompson  Corbetty  and 
Thomas  Ghorge  CorhM  oom^wn^  in  suffering,  a  recovery  of  the 
freehold  estates  deviled  .lxy;tb^  .will  of  Bobert  Thompson^  under 
which  these*  eitato$  became  i,¥esit;0d  (8ul;jeQt  to  the  prior  life 
ioiterastd  <tf  EUssf^h  Gofh^  m^  WtUiar^  Thompson  Corbett,  and 
to  oeortain  charges)  iin  Thon^  Qoc^ge  Corbett  in  fee.  The  copy- 
hold estates  devised  by  Bobert  Thompson's  will  remained^  how^^er, 

'una0eeted:by  ti^  recov^rF't 
^ mmbf^ CoH)eU^eAiin.l8^, and  WiUiam  Thompson  Corb^ in 

1832;  and  upon  the  4€iath  oft, tJ^  letter  Thopias  Oeorge  CorbeU 
-entered  into  pesBessi^n  ^f  tb^. said ;freiehold  and  copyhold  estates^ 
He  did  not  assume  the  naiae  qf ,  Th^pson,  and  died  in  July»  1868, 
without  ever  having  had  any  male  issue,  and  having  by  his  will 
devised  his  real  estate  to  trustees  upon  certain  trusts.  On  his 
death  the  trustees  df  h<b  wiU'prdcnied  theniselveff tto he  sdmitted 
to  the  said  copyhold  eatates. .  I     t 

Andrew.  CorbeU f  th^  tbord,  mm.  of  WiBiami  Thompson  CorbeU, 
died'  in  1864,  without  having  tdisentailed  the  said  copyhold  estates, 
and  faavdag  had  issue, ^ov^ral^  sons.  The  eldest  of  these,  WoUer 
Andrew  OofMt,  had  attained  the  fEige  of  twenty-one  at  his  father's 
deaths  He  was  at  the  time  ef  the  death  of  Tho^ias  Oeorge  Corbeti 
serving,  with  hie  regjmient  in-  Indieu  He  had  not  assumed  the 
name  of  Thompson^  axid  knew  nothing  of  his  rights  under  the  idll 
of  Boleri  Thompson  untH  after  June,  1870*  Another  son  of  A»irew 
Oorbettf  rMmed  Al^ted  Oeorge^  was  an  infant  at  his  &ther*s  deaths 
and  attained  the  age  of  twenty-one  on  the  16th  of  April,  1872,iUDid 
on  the  9th  of  Apxil,  1874,  he  duly  barred  his  estate  tail  in  the 
copyholds. 
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The  present  salt  was  instituted  by  a  person  interested  under  the       M.  B. 
will  of  Thomas  Qeorge  Carhelt  for  administration,  and  by  an  order       i874 
made  in  June,  1870,  the  trustees  of  that  mil  were  empofweted  to      abtlzx 
sen  parts  of  the  freehold  and  copyhold  estates  devised  by  the  will         ^* 
of  Bdbert  Thompson.    Upon  the  title  b^ing  investigated,  it  was      Essisx. 
discovered  that  the  estates  tail  created  by  Bobert  Thompson's  will 
had  not  been  barred  as  regards  the^pyholds,  and  it  was  aSBUmed 
that  the  copyholds  had  become  Vested  lot  an  estate  tail  in  Walter 
Andrew  Corbett,  who  was  acoorditagly  admitted  thereto  in  1872. 
Upon  this  footing  an  agreement  ibr  the  sal^  of  part  of  the  free- 
holds and  copyholds  was  entefred  into  tmder  the^  sanction  ^  the 
Court  and  with  the  content  of  VFalUr  Andrew  Harlett ;  but  after- 
wards doubts  arose  whether  the  aforesaid  assumption  was  not 
erroneous,  and  whether,  on  the  one  haild,  Thomas  QeorffisOovbett 
had  not  gained  a  title  to  the  copyhold  estates  by  adverse  'possidssion, 
or,  on  the  other  hand,  WdUer  Andrew  OdrIkU  had  not  forfeited  his 
estate  by  non-compliance  with  the  name  atid  arms  clatise  contained 
in  the  will  of  Bobert  Thompson. 

It  was  arranged,  by  consent  of  all  piLrties  ckthaiSng  any  interest 
in  the  copyholds,  that  the  question  of  the  title  to  the  {miehase- 
money  should  be  decided  on  a  suminons  taken  out  by  Uie  Plaintiff 
in  the  suit,  calling  on  the  purchaser  to  pay  the  whole  of  his 
purchase-money  into  Court,  and  this  summons  now  came  on  to  be 
heard. 

Vr.  Sotslhffaie,  Q.a,  and  Mr.  CooJcsm,  tot  the  Plaintiff  :~ 

The  name  and  arms  clause  applies  to  eveiry  pevson  entitled  in 
possession  under  the  will  of  Bobert  Thompson.  Thomas  Qeorge 
Corbett  ought  to  have  complied  with  it  within  one  year  after  he 
became  entitled  to  the  property ;  he  did  not  do  so^  and  by  reason 
of  such  non-compliance  the  estate  went  over  to  Andrew  Corbelt^ 
who  was  then  of  foil  age.  He  ought  to  have  entered  or  brought 
his  action  for  recovery  of  the  land  within  twenty  years  after  this 
time ;  for  by  3  &  4  Will,  4,  c.  27,  s.  3,  it  is  provided,  that  where 
the  person  claiming  land,  or  the  person  through  whom  he  claims, 
^  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach  of 
condition,  then  such  right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred  or  such  condition  broken/' 
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M.  B.       Andrew  Oorbett  neither  entenBd  nor  brought  an  action,  and  Jlwmas 
1874       Oeorge  Oorbett  conseqaendy  acquired  a  good  title  by  adyene 


AffTLKT     possession. 

£„8Ex.         Mr.  Badeoek,  for  Walier  Andrew  CMeti : — 

I  do  not  admit  that '  the  name  and  arms  clause  applies  to 
tenants  in  tail;  but  if  it  does,  I  say  that  sect  8  of  the  statute 
3  &  4  Will.  4,  c  27;  on  which  the  Plaintiffs  raly,  ia  to  be  read  in 
connection  with  sect  4,  which  is  as  follows :  *^  Frotided  aluayfl^ 
that  when  any  right  to  make  an  entry  or  distress  or  to  bring  an 
action  to  recover  any^  land  or  iient  by  reason  of  any  forfeitare  or 
breadi  of  conditicm  shall  hare  first  accraed  in  respect  of  any 
estate  or  interest  in  revision  or  f  emaindery  and  the  land  or  rent 
shall  not  have  been  recovered  by  virtue  of  such  right,  the  right 
to  make  an  entrf  or  disliess  or  bring  an  action  to  reoover  sodi 
land  or  rent  shall  be  deemed  to  have  first  accraed  iii  respect  of 
such  estate  or  interest  at  the  time  when  the  same  shall  hate 
become  an  estate  or  interest  in  possession,  as  if  no  such  forfeiture 
or  breach  of  condition  had  happened."* 

[The  Master  op  the  Rolls  : — Must  not  the  terms  "  forfeiture** 
and  "breach  of  condition**  be  read  in  their  strict  legal  meaning? 
Does  the  clause  apply  to  a  condition  upon  the  happening  of  which 
an  estate  is  to  arise  under  a  conditional  limitation  ?] 

I  submit  that  these  terms  are  to  be  read  in  their  largest  sense, 
and  that  the  effect  of.  the  clause  is  to  give  the  remainderman  the 
whole  duratiqn  of  the  particular  estate  and  twenty  years  more, 
during  which  he  may  bring  his  action:  Stigden's  Vendors  and 
Puzchasers  (1). 

Mr.  Sovihgatey  being  called  upon,  declined  to  offer  any  farther 
observations  on  this  point 

Sir  G.  Jessel,  M  JL  : — 

I  think  I  must  hold  that  the  effect  of  the  statute  is  to  give  a 
remainderman  the  right  to  enter  at  the  termination  of  the  prior 
estate.    I  tbixik  that  the  true  way  of  reading  the  statute  is  to 

(1)  14th  Ed.  p.  480. 
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give  the  words  ^forfeiture'*  and  '^breach  of  condition"  tbeir*  M. K. 
largest  sense,  and  to  make  them  apply  whether  the  forfeiture  1874 
gives  a  right  to  an  estate  under  a  conditional  limitation  or  abtlsy 
whether  it  is  a  true  forfeiture  at  law,  which  can  only  be  taken  ^^  ^^ 
advantage  of  by  the  heir.  I  think,  therefore,  the  true  Tiew  of  this  £«ex. 
case  is,  that  wbether  the  name  and  arms  clause  applied  to  Thomas 
Oeorge  Carbett  or  not  (on  which  point  I  will  hear  farther  argument), 
the  Staivie  of  IdnUtations  canniot  apply.  If  the  name  and  arms 
clause  did  not  apply  to  Thomas  Qeorgs  Corbeti,  then,  of  course, 
there  has  been  no  forfeiture,  and  on  the  death  of  Thomas  Oeorge 
Corbettf  as  he  did  not  bar  ihs  entail  and  died  without  issue^  the 
next  remainderman,  whoever  he  was,  would  be'  entitled  tQ  ppsses- 
^iL  If  the  dauBe  did  apply  to  Thomas  Gsorge  Oorhett,  then  I 
hold  that  the  titlo  of  the  remAindermAn.aecniod  by  forfeiture  or 
bieadi  of  condition  within  the  meaning  of  the  4th  section  of  the 
3&^  WilL  4,  c.  27 ;  that  those  words  indude  every  case  of  for- 
feiture or  breach  of  condition,  whether  the  effecl/  of  the  forfeiture 
was  to  accelerate  another  estate  under  what  is  sometimes  called  a 
conditional  limitation,  or  whether  the  effect  of  the  forfeiture  was 
merely  to  give  a  right  to  the  heir  to  re-enter  under  the  old  common 
law  rule;  and  that  this  section  was  intended  to  apply  to  both 
those  cases,  and  consequently  the, original  right,  if  I  may  call  it 
80,  of  the  remainderman  to  enter  on  the  expiration  of  the  previous 
estate  in  the  natural  way,  upon  the  death  of  the  tenant  for  life,  is 
not. taken  away  by  the  tenant  for  life  committing  a  forfeiture. 
To  hold  otherwise  would  have  a  very  strange  result.  Take,  for 
instance,  the  case  of  a  clause  of  forfeiture  and  conditional  limita- 
tion over  by  reason  of  the  tenant  for  life  not  residing  f(»r  six 
months  every  year  at  the  mansion  house, — a  point  which  is  ex- 
^^eedjngly  difficult  to  ascertain,  because  residence  has  been  decided 
not  to  require  that  a  man  shall  actually  sleep  there  every  night ; 
then,  if  the  tenant  for  life  broke  this  condition  and  lived  twenty 
years  after,  he  would  acquire  a  fee  simple,  unless  the  4th  section 
applies  to  such  a  case.  I  think  that  such  a  result  would  greatly 
surprise  the  remainderman,  and  it  would  really  be  too  absurd.  I 
must,  therefore,  read  the  4th  section  in  its  widest  sense,  and  hold 
that  it  applies  to  such  conditional  limitations  as  these  as  well  as 
to  other  cases  of  forfeiture.    Consequently,  I  think  that  whoever 
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M.  B.  has  a  title  the  devisees  uader  the  will  of  Thomas  Oeorge  CarbeU 

1874  have  not. 

AjffTLKt         There  still  remainB  the  question  whether  the  danse  applies  to- 

T?*r,'  ^-  a  tenant  in  tail  or  not. 

xjAbl  of 


Esasx. 


Mr.  Badeock  contended  that  the  clause  did  not  apply  to  tenants 
in  tail,  citing  Corbet's  Case  (1)  ;  Jarman  on  Wills  (2). 

He  further  contended  that  even  if  it  did  apply,  still  time  did 
not  begin  to  run  against  WaUer  Andrew  Corhett  until  he  had 

ft 

notice  of  the  condition :  Doe  v.  Beauclerh  (3). 

Mr.  Bhkesley,  for  Alfred  George  Corbett,  cited  In  re  Ebdges^ 
Legacy  (i). 

Mr..  Borrett,  for  tlj^e  piuiebaaer^  jeited  Be  Catts  Trviri$  (5)i 

Mr.  Cadman  JoneSy  for  the  trustees  of  Thomas  George  CorbeWs 
will. 

Sib  G  Jessel,  M Jl.,  commented  at  considerable  length  o^  tbe 
clause  in  question,  and  came  to  the  conclusion  that  although  the 
testator  had  not  expressed  himself  with  perfect  accuracy,,  the 
Court  was  not  prevented  £rom  giving  effect  to. the  plain  direction 
that  every  person  who  should  under  the  will  be  entitled,  to  posses* 
sion  of  his  real  estate,  should  do  certain  acts  within  a  ceilaia 
time,  and  in  case  of  fuiy  person  failing  so  to  do,  his  estate  and 
interest  should  cease  ,and  determine*  His  Hpnour  then  con* 
tinned: — 

I  hold,  therefore^  that  the  elaiise  do^s  apply  to  a  tesant  in  tail. 
I  have  already  held  that  WaUer  Andr^  Corbett^  the  neat  re* 
mainderman,  became  entitled  in  1868,  and  as  he  was  then  twenty* 
one  he  would  eertainly  forfeit  utiless  the  £ftct  of  his  being  ignorant 
of  the  will  itself  and  of  the  condition  will  protect  him. 

Now,  as  to  that,  I  think  the  case  of  Porter  v.  Fry  (6)  is  a  dear 
and  distinct  authority.  In  that  case  there  was  a  devise  to  a  lady 
in  tail  upon]  condition  that  if  she  married  without  consent  the 

(1)  1  Bep.  83  b.  (4)  Law  Bep,  16  Eq.  92. 

(2)  3id  Ed.  vol.  ii.  p.  18.  (5)  2  H.  &  M.  46;  33  L.  J.  (Ch.)495. 

(3)  11  EasI,  657,  (6)  1  Vent  199. 
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estate  should  go  over.  She  did  marry  without  consent,  but  she  had 
no  express  notice  of  the  deTise,  and  it  was  contended  for  her  that 
as  she  did  not  know  of  the  devise,  and  did  not  know,  therefore,  of 
the  condition,  that  she  was  entitled  to  say  that  she  was  not  liable  to 
the  condition  untU  she  knew  of  it.  However,  the  Judges  gave  judg- 
ment against  her  on  the  ground  that  the  testator  had  made  no  such 
exception.  They  said,  if  the  person  liable  to  the  condition  had  beeoi 
heir-at-law,  and  so  could  have  entered  under  another  title,  believing 
himself  to  be  in  under  his  common  law  title^  he  was  not  to  h^ 
ousted  of  that  title  without  notice  of  the  will.  But  where  he  was 
a  stranger,  that  is,  a  person  not  heir^at^l^w,  he  being  a  i^tranger 
couU  only  take  the  benefit  of  the  devise  under  the  will  by  com-  ' 
plying  with  its  terms ;  and  if  he  did  not  know  of  the  will,  it  was  a 
great  misfortune  for  him ;  but  as  want  o^  knowledge  had  not  been 
excepted  by  the  testator  himself,  they  could  not  make  a  will  for 
him  or  make  a  new  case  of  exception.  When  you  «ome  to  look  at 
this  will  you  have  a  very  good  illustration  of  the  force  of  these 
reasons,  because  the  testator  himself  exempts  persons  not  entitled 
to  ^ios^ession,  and  be  exempts  persons  who  atiei  infiEmts,  but  he  has 
made  no  bthier  etemptidn.  lUie  principle  of  that  case  of  Porter  v. 
jFV5r(l)  was  followed  tery  recently  in  the  cafee  of  In  re  Hodffes* 
L^go/ty  (2),  where  the  legatee  was  in  India,  as  Walter  Andrew 
CdtVeB  Was  here.  The  principle  is,  that  a  person  who  takes  by 
gifttmd6r  a  will  cannot  plead  want  of  knowledge  of  the  contents 
of  th^  wffi  as  an  excuse  for  not  complying  with  its  provisions ;  and 
on  that  principle  it  appears  to  me  that  Mr.  BadcocVs  client  is  not 
exempted  from  the  operation  of  the  clause,  and  consequently  the 
mdftey  tepreseitin^  the  estate  whf6h  has  been  sold  will  belong  to 

Mr.  iBfafo^^'d  client,  and  1 1^  make  an  order  accordingly. 

.  ].  .  >.■.,'"■■  '      '• 

Solicitoxs :  Messi*.  Frere  dbCo*;  Mesanai  WhaU,  Berrett^  <ft  €o. ; 
Mr.  Deedes;  Messrs,  SmiLi&F.  Jaowe, . 


M.R. 
1874 


ASTLfiT 

V,  . 

Eablof 


(1)1  Vent  199. 


(S)  Law  Rep.  16  Eq.  92. 
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M.  B.  WELLS  V.  KILPIN. 

l^  .  [1873    W. ,  44.] 

WELLS  V.  KILPIN. 

[1873.   W.    81.] 

Judgment  Creditor— EquUcMt  BOer^gt  in  Lcmd—EpiiUMeExteutiot^^ForMof 
Decree— Law  qf  Judgments  Amendment  Act  (27  &  28  Vkt.  c  112.) 

A  judgment  creditor,  who  bas  sued  ont  an  elegit  but  is  unable  to  obUin 
delivery  by  tbe  sheriff  of  the  debtor's  lands  by  reason  of  the  legal  estate 
beitig  ontstandiiig  and  the  exisieneeof  prior  ineombrances^  is  ndt  bound  to 
redeem  8ttdipri<H:  incumbranceSkbttt  noay  obtain  a  decree  for  tbe  appoint- 
ment of  a  receiver  and  a  sale  in  a  suit  to  which  the  debtor  and  subsequent 
incumbrancers  only  are  parties. 

Form  of  decree  in  such  a  case. 

IhE  Flaintiffy  William  Henry  Wells,  was  a  judgment  creditor  of 
tbe  Defendant  Charles.  Janies  KHpin,  who  was  entitled,  nnd»  the 
will  of  James  Widmore,  to  an  equitabla  life  estate  in  certain  lands 
and  hereditaments  in  Hampehire,  The  legal  estate  waa  Tested  in 
John  James  as  trustee  of  the  will.  The  interest  of  the  DefiBodant 
Cherries  Jam^ee  KUpin  was  subject  to  divers  mortgages  created  hy 
him  in  &Tour  of  various  persons,  one  of  whom  was  stated  to  be  in 
possession  under  his  mortgage. 

The  Plaintiff  had  issued  writs  of  elegit  and  caused  them  to  be 
registered,  but  in  comsequence  of  the  legal  estate  being  outstanding, 
and  of  the  existence  of  the  said  mortgages  (which  were  prior  to 
the  Plaintiff's  judgments),  he  was  unable  to  obtain  ezeeation 
against  the  property. 

The  first  of  these  suits  wits  instituted  in  respect  of  three  judg- 
ments recovered  on  the  5th  of  February,  1872.  The  Defendantg 
were  the  said  Charles  James  KUpin  and  John  James.  The  bill 
prayed  for  a  declaration  that  the  judgments  constituted  good 
and  valid  charges  on  the  estate  of  the  Defendant  Charles  James 
KUpin  in  the  said  lands  and  hereditaments,  subject  only  to  prior 
incumbrances ;  for  an  account  of  what  was  due  to  the  Plaintiff  on 
the  said  judgments ;  for  an  order  for  payment  by  the  Defendants  cf 


KlLPDT. 


VOL.  XYIIL]  EODZTY  OASES.  299 

« 
what  should  be  so  found  due,  and  in  default  for  foredosare ;  and      M.  R. 

for  a  receiver.  1874 

The  second  suit  was  instituted  against  the  same  Defendants  in      wula 

respect  of  a  judgment  recovered  on  the  12th  of  March,  1872. 

The  same  parties  were  Defendants,  and  the  same  relief  was 

prayed,  as  in  the  first  suit. 
The  Defendant  John  James  claimed  to  be  entitled  to  a  charge 

on  the  property  posterior  to  all  the  Plaintiff's  judgments. 
The  suits  now  came  on  to  be  heard  together. 

Mr.  Townsend  (the  AUomey-Oenerai,  Sir  B.  BaggaUay^  with 
him),  for-  the  PlaintifiE^  submitted  that  the  Plaintiff  was  not  bound 
to  redeem  the  prior  incumbrancers,  but  was  entitled  to  rdief  in  the 
nature  of  equitable  execution  against  the  Defendants :  Bailon  v. 
Saytoood  (1). 

Mr.  WaUer,  Q.C.,  and  Mr.  S.  Dickinson,  for  the  Defendant 
^Upin: —  ■ 

The  proper  course  for  the  Plaintiff  to  take  wus  to  redeem  the 
prior  incumbrancers  r  JnreIhA6ofNeweaBUe(2y;  lit  re  8wUh  (S) ; 
Beckett  v.  Buehley  (4),  No  porti<m  of  the  relief  prayed  for  by 
the  bills  can  be  granted.  The  Plaintiff  is  not  entitled  to  a  charge 
on  the  property ;  to  hold  otherwise  would  be  in  dii^ect  contraven- 
tion of  the  statute  27  &  28  Vict,  c  112.  If  the  Plaintiff  is  not 
entitled  to  a  charge  on  the  property  he  cannot  be  entitled  to 
foredoeure.  Neither  is  he  entitled  to  a  sale  by  way  of  equi- 
table execution ;  for  in  the  first  place  the  IhII  does  net  pray  for 
sQch  relief,  and  Airijier,  the  only  relief  which  the  Court, gives  by 
way  of  equitable  execution  is  to  remove  a  legal  obstacle  in  the 
creditor's  way,  and  that  is  done  by  permitting  him  to  redeem: 
Neate  v.  Duke  of  Marlborough  (5).  Finally,  the  Court  will  not 
appoint  a  receiver  where  a  prior  incumbrancer  is  in  possession : 
Bemey  v.  Sewell  (6). 

Mr.  Southgate,  Q.C.,  and  Mr.  Bevir,  for  the  Defendant  James. 

(1)  Law  Kep.  9  Ch,  229.  (4)  Law  Bep.  17  Eq.  435. 

(2)  Ibid.  8  Eq.  700.  (5)  3  My.  &  Cr.  407. 
(8)  Ibid.  9  Ch.  369.  (6)  1  Jac.  &  W.  647. 
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M.  B.  SiE  G.  Jessel,  M.R,  said  that  the  Plaintiff  was  not  bound  to 

1874  redeem  the  prior  incumbrancers ;  that  he  was  not  entitled  to  fore- 
w^rtt  closure^  but  that  he  was  entitled  to  equitable  execution,  and  con- 
sequently to  have  the  prppert|y  sold  l^ld  a  receiver  appointed ;  but 
the  receiver  would  be  appointed  without  prejudice  to  the  rights  of 
prior  incumbrancers,  and  he  must  not  interfere  with  any  prior 
incumbrancer  who  might  be  in  possession.  There  would  be  one 
decree  in  both  suits. 


V. 
KiLFIK. 


The  decree  was  drawn  up  in  the  following  form : — 

Order  that  a  proper  peiBon  be  appointed  to  receive  the  rents  and  profits  of  the 
real  estate  set  forth  in  the  3rd  paragraph  of  the  answer  of  tbe  Defendant  John 
James,  filed  the  26th  of  May,  1873,  but  without  prejudice  to  the  rigbt  of  aoy 
pnor  incumbrancer,  and  if  any  prior  incumbrancer  is  in  possession*  then  withoat 
prejudice  to  such  possession ;  and  the  tenants  of  the  said  real  estate  are  (subject 
as  aforesaid)  to  attorn  and  pay  their  rents  in  arrear  and  growing  rents  to  such 
receiver.  Otder  the  receiver  to  pass  hia  aocomits  fsaoax  time  to  time,  and  pay  his 
balances  into  Court  to  the  credit  of  this  cause. 

.  Take  an  accouut  of  what  is  d^e  to  the  Plaintiff  under  and  by  yirtue  of  his 
judgments  at  law  in  the  bills  mentioned,  and  for'  his  costs  of  these  suits  to  be 
taxed  by  the  Taxing  Master. 

Order  diat  upon  the  Defendants,  or  eiithej:  of  them,  paying  to  the  Flaintif 
what  shall  be  certified  to  be  due  on  the  said  account  within  six  calendar  months 
after  the  date  of  the  Chief  Clerk's  certificate,  at  such  time  and  place  as  shall  be  by 
such  certificate  appointed,  then,  in  the  e^ent  of  such  payment  being  made  by  the 
Defendant  John  Jamtt,  that  the  Ftaimtiff  do  Basfg^  lus  said  jiidgnyeata  to  the  sud 
Defendant  John  James^  but  in  the  event  of  such  payment  being  made  by  the 
Defendant  C,  J,  KUpin,  then  that  the  Plaintiff  do  enter  up  satis&ction  on  bis 
said  judgments ;  but  in  default  of  the  Defendants,  or  either  of  them,  paying  to 
the  Plaintiff  what  sfaaUbe  so  certified  to  be  due  on  the  said  acoount  by  the  time 
aforesaid,  tbe  interest  of  the  Defendant  Charles  James  KUpin  of  and  in  the  said 
real  estate  be  sold  with  the  approbation  of  the  Judge,  and  that  the  money  to  arise 
from  the  said  sale  be  paid  into  Court  to  the  same  credit.  Reserve  further  consi- 
deration.   Liberty  to  apply. 

Soh'citors:  Messrs.  Rurford  &  Taylor;  Messrs.  Garrard  Jt 
James. 
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TURNER  V.  BUCK.  m.  b. 

[1869    T.    60.] 

Wxd^Legaey  payable  out  qfProee^  of  Sdle^Beai  Estaie-^JntenU  on , 

Legacy. 

Devise  of  real  estate  upon  trust  for  sale^  and  oat  of  the  proceeds  of  such 
sale  to  pay  certain  legacies : — 

Beld^  that  interest  on  the  l^aoietf  vns  payable  ffom  the  period  of  n  year 
after  the  testator's  death. 

Pearson  ▼.  Pearson  (1),  Sjpurway  v.  Olynn  (2),  and  Shirt  ▼.  Westhy  (3) 
distinguished. 

John  BESSEMERES,  by  Ws  wIU,  devised  certain  real  estate 
to  trnsiees  upon  trost  for  sale,  and  to  stand  possessed  of  the  pro- 
ceeds of  sncli  sale  tipon  trust  to  pay  thereout  a  legacy  of  £1000 
to  his  daughter,  and  a  legacy  of  £1000  to  his  son  WiBiam 
Bmemeres  (since  decea8ed)i  and  certain  other  legacies  thei'ein 
mentioned. 

The  suit  was  instituted  for  the  administration  of  the  testator's 
estate,  and  the  question  was  raised,  on  ftirther  consideration,  by  the 
administrator  of  the  deceased  legatee,  whether  the  legacies  carried 
interest  from  the  death  of  the  testator. 

Mr.  Waller,  Q.C.,  and  Mr.  Gdt,  for  the  Plaintiff, 

Mr.  Sovthgate,  Q.O.,  and  Mr.  Oast,  for  the  testator's  widow* 

Mr.  CozenS'Hardtf,  for  the  administrator  of  WtUiam  Bene^ 
meres: — 

The  legacies  are  not  payable  out  of  the  personal  estate,  but  are 
solely  charged  on  the  real  estate.  The  rule  by  which  interest  is 
calculated  from  the  end  of  a  year  from  the  testator's  death  do^ 
not  apply. 

In  Pearson  v.   Pearson  (I),  the  rule  was  thus  stated :    "  In 

(1)  1  Sch.  &  Lef.  10.  (2)  9  Ves.  483. 

(3)  16  Ves.  393. 
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M.  K.      the  case  of  legacies  charged  npou  lands  ouly,  where  no  day  of  pay- 
1874       ment  is  fixed,  interest  must  be  chargeable  from  the  death  of  the 

TOTwra      testator." 

P^'  In  Spurway  y.   Olynn  (1),  where  there  was  a  deyise  upon 

— *  trust  by  demise,  sale,  or  mortgage,  or  by  rents  or  profits,  to  raise 
and  pay  with  all  convenient  speed  the  sum  of  £400,  interest  was 
decreed  from  the  death  of  the  testator. 

In  Shirt  v.  Westby  (2)  a  chaige  by  will  on  real  estate  of  simple 
contract  debts  of  another  permm  was  considered  as  a  legacy  carrying 
interest  from  the  death  of  the  testator. 

The  same  principle  applies  here,  and  interest  must  be  calculated 
from  the  testator's  death, 

Sm  G.  j£SS£L,  M.R : — 

The  cases  referred  to  were  all  cases  where  legacies  were  charged 
upon,  or  directed  to  be  raised  and  paid  out  of  the  rents  and  profits 
of  real  estate,  or  by  mortgage,  but  there  is  no  authority  for 
applying  the  principle  there  adopted  to  the  case  of  legacies  payable 
out  of  the  proceeds  of  the  sale  of  real  estate.  Here  the  legatees  can  . 
only  claim  interest  firom  the  period  at  which  the  sale  of  the  real 
estate  might  reasonably  have  been  effected*  I  am  of  opinion  that 
a  year  from  the  testator^s  death  is  a  reasonable  period,  and  interest 
will  accordingly  be  payable  from  that  time. 

Solicitors :  Mr.  A.  Turner ;  Messrs.  Fhx  &  Leo/dbiUer. 

(1)  9  ¥68.483.  (2)  16  Yes.  893. 
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WHITE  V.  JAMESON.  M.  B. 

1874 
[1873    W.    139.] 

Ii^uaeHon'^Nui$ance*^I4abiHty  of  Occupier  i^  Land /or  Ads  of  his  Licensee — 

Fractice — Parties, 

Where  the  occupier  of  lands  grants  a  license  to  another  to  do  certain  acts 
on  the  land,  and  the  licensee  in  doing  them  conunits  a  nuisance,  the  occupier 
may  be  made  a  Defendant  to  a  suit  to  restrain  the  nuisance. 

IHE  Plaintiff  was  the  owner  of  certain  cottages  sitnate  on  the 
north  side  of  a  street  called  Terrace  Bead  in  Widnes,  This  street 
was  twenty-four  feet  wide.  On  the  south  side  of  it,  opposite  the 
oottageSy  was  a  ship-yard  belonging  to  and  occupied  by  the  De- 
fendant William  Jameaon.  On  this  yard  a  brick  kiln  was  erected, 
within  forty-five  feet  of  the  cottages,  and  was  lighted.  The  suit 
was  institnted  against  WiUiam  Jameson  and  WiUiam  ProfiU,  to 
restrain  the  homing  of  the  bricks  so  as  to  be  a  nuisanoe  to  the 
•  Plaintiff's  cottages  and  the  occupiers  thereof. 

It  appeared  that  the  Defendants  had,  in  May,  1878,  entered 
into  an  agreement  in  the  following  terms : — 

**  I,  WiUiam^ProffiU,  do  hereby  agree  to  excayate  and  take  away 
all  day  to  the  depth  of  ten  feet  or  more,  where  required,  from 
the  ship-yard  belopging  to  WiUiam  Jameson.  That  is  to  say, 
all  day  and  soil  to  the  depth  of  ten  feet  or  more,  where  re- 
quired, from  under  all  sheds,  o£Sces,  and  smithy.  I  will  exca- 
vate and  take  away  any  and  all  of  it  at  my  own  cost.  And  in 
payment  thereof  will  give  to  the  said  William  Jameson  one 
shilling  and  sixpence  for  every  1000  bricks  made  there&om. 
The  said  WiUiam  Jameson  to  take  as  payment  thereof  as  many 
good  and  well-burnt  bricks  to  the  amount  of  la.  6i.  for  every 
1000.  The  same  to  be  taken  at  a  fair  market  value,  weekly  or 
otherwise. 

"  I,  William  ProffiU,  do  undertake  to  give  the  said  William 
Jameson  a  correct  account  of  all  bricks  made  weekly,  that  he  may 
take  to  the  amount  of  his  claim  and  thereby  be  paid  for  the 
said  clay  as  the  work  proceeds.*' 


Jajieson. 
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M.  B.  Soon  after  the  agreement  had  been  entered  into,  Proffitl  erected 

1874        and  lighted  the  kiln  in  question. 

White  ^7  ^^^  answer,  Jameion  stated  that  he  had  authorized  Proffitt  to 

bum  in  the  yard  into  bricks  the  clay  found  in  the  yard,  but  had 
reserved  no  power  to  direct  when  or  how  such  burning  should  be 
carried  on ;  and  he  denied  that  he  had  taken  any  active  part  in 
the  erection  of  the  kiln  or  burning  of  the  bricks. 

The  cause  now  came  on  to  be  heard.  The  Defendants  both 
denied  that  any  nuisance  was  ever  committed  or  intended  to  be 
committed ;  but  the  Court  decided  against  them  on  that  point 
The  Defendant  Jameson  further  contended  that  he  was  in  no  way 
liable  for  the  acts  of  Proffitt,  and  ought  not  to  have  been  made  a 
party  to  the  suit:  and  the  present  report  is  confined  to  that 
question. 

Mr.  Chitty,  Q.C.,  and  Mr.  Kekemch^  for  the  Plaintiff. 

Mr.  Bigby^  for  the  Defendant  Proffitt. 

Mr.  SotUhffaie,  Q.G.,  and  Mr.  Medd^  for  the  Defendant  Jamesonf 
contended  that  he  ought  not  to  have  been  made  a  party  to  the ' 
suit.  The  acts  complained  of  were  not  done  by  Jameson  but  by 
Proffitt.  It  was  true  that  Jameson  had  authorized  ProffiU  to  burn 
bricks  on  the  land,  but  he  had  not  authorized  him  to  commit  a 
nuisance,  and  there  were  parts  of  the  land  on  which  bricks  might 
be  burnt  without  any  nuisance  to  the  Plaintiff's  cottages.  IHone^ 
over,  Jameson  had  not  reserved  to  himself  any  right  to  control 
Proffittf  and  the  latter  was  therefore  exclusively  liable :  Bieh  v. 
Basterfield  (1). 

Mr.  ChiHy  referred  to  Saahy  v.  Manchester,  Sheffield,  andLineohh 
shire  Bailway  Company  (2)  ;  Bex  v.  Pedly  (3) ;  ToM  v.  FligU  (4). 

Sib  6.  Jessel,  M.B.,  stated  the  facts,  and  decided  that  the  boin- 
ing  of  the  bricks  was  a  nuisance  to  the  Plaintiff's  cottages,  and 
continued : — 

I  hold  the  Defendant  Jameson  liable  to  be  sued  for  the  acts 

■ 

(1)  4  C.  B.  783.  (4)  9  C.  B.  (N.S.)  SH;  30  L  J. 

(2)  Law  Rep.  4  C.  P.  198.  (C.P.)  21. 

(3)  1  A.  &  E.  822. 
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complained  of*    The  land  on  which  they  were  oommitted  was  his ;       M.  B. 
and,  independently  of  his  having  an  interest  in  the  profits,  the        i874 
Defendant  ProffiU  did  these  acts  by  his  license.    The  law  on  this      wmro 
subject  is  laid  down  in  Lanyher  v.  Pmnter  (1),  a  ease  which  itself    j  *'* 

related  to  a  very  different  matter.    Mn  Justice  LitHeddle  there        

says:  ^  The  role  of  law  may  be  that  in  all  caises  where  a  tnan  is  in 
possession  of  fixed  property  he  mnst  take  care  that  his  property  is 
60  used  and  managed  that  other  persons  are  not  injured,  and  that, 
whether  his  property  foe  managed  by  his  own  immediate^  seorvants 
or  by  comtraetors  or  their  seryants.  The  injuties  done  npon  land 
and  buildings  are  in  the  nature  of  nuisances^  for  which  the  occupier 
ought  to  be  chargeable  when  occasioned  by  any  acts  of  persons 
whom  he  brings  upon  the  premises.  The  use  of  the  premises  is 
confined  by  the  law  to  himself,  and  he  should  take  care  not  to 
bring  persons  there  who  do  any  n[uschief  to  others."  These  obser- 
Tations  are  exactly  in  point,  and  haye  been  cited  with  approbation 
in  Quarman  v.  Burnett  (2)  and  Rich  v.  Boiterfidd  (3).  Now 
here  Jameson  was  in  possession  of  the  property,  for  he  did  not 
demise  it  to  Proffitt,  he  merely  granted  to  him  a  revocable 
license  to  bum  bricks  on  it.  Consequently  he  has  brought  Proffitt 
on  his  land  and  allowed  him  to  commit  a  nuisance,  and  for  this 
I  hold  he  is  liable  to  be  sued  in  equity  as  well  as  at  law. 

His  Honour  then  commented  on  the  defence  set  up  by  Proffitt, 
and  made  a  decree  ibr  a  perpetual  injunction  with  costs  against 
both  Defendants. 

Solicitors:  Messrs.  Gregory,  BoweliffeB,i&  Bomle,  agents  for  Mr. 
W.  E.  Linaker,  Buneom  ;  Messrs.  Cole,  Cole,  dt  Jaakeon,  agents 
for  Messrs.  Bavies  &  Brook,  Warrington  ;  Messrs.  Young,  Maples, 
TeeeiaJe,  &  Co.,  agents  for  Messrs.  Beadey  dt  Oppenheim,  Widnes, 

(1)  5  B.  &  C.  547,  560.  (2)  6  M.  &  W.  499. 

(3)  4  C.  B.  783. 
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June  4,  ^  0. 


M.  B.  HONYWOOD  V.  HONYWOOD. 

1R74. 

[1862    H.    121.] 

Tenant  for  Life  and  JRemainderman — Waste — Timber — Thinnings — Property 

in  Trees  when  cut  down — Local  Custom. 

Although  a  tenant  for  life  subject  to  impeachment  for  waste  cannot  cot 
timber  at  all  (except  periodically  on  a  timber  estate),  or,  as  a  general  rule, 
trees  which  would  become  timber  if  they  were  of  the  age  of  twenty  yean  or 
upwards,  yet  he  may  cut  down  timberlike  trees  under  twenty  yean  of  age  for 
the  necessary  purpose  of  preserving  or  allowing  the  growth  of  other  trees,, 
and  is  entitled  to  the  proceeds  of  such  cuttings. 

Where  timber  is  cut  down  or  blown  down  the  property  in  it  belongs  to  the 
owner  of  the  first  estate  of  inheritance. 

Where  the  Court  orders  timber  to  be  cut  for  any  reason,  the  proper  oourse 
is  for  the  proceeds  to  be  invested,  and  the  income  given  to  the  successire 
owners  of  the  estate  until  there  is  an  absolute  estate  of  inheritance,  the  o\nier 
of  which  is  entitled  to  the  principal ;  and  the  same  rule  applies  to  cases  of 
equitable  waste. 

A  tenant  for  life  is  entitled  at  law  to  the  proceeds  of  trees  (not  timber) 
cut  by  him,  whether  rightfully  or  wrongfully,  though  liable  in  the  latter 
case  to  an  action  of  waste ;  but,  semble,  equity  would  not  allow  him  to  retain 
the  proceeds  of  wrongful  cuttings. 

Local  custom  as  to  timber  observed  upon. 

William  philip  honywood  by  his  wm  deTiaed  au 

his  real  estates  to  trustees,  upon  trust  to  manage  the  same,  and, 
after  certain  payments  therein  mentioned,  to  pay  the  rents  and 
profits  to  his  wife  daring  her  life  or  widowhood,  with  remainders 
over. 

The  testator  died  in  1859,  and  the  suit  was  instituted  by  Mrs. 
Honywood  for  the  administration  of  his  estate.  Various  inquiries 
had  been  directed  by  the  decree,  and  orders  had  been  made  from 
time  to  time  for  felling  part  of  the  timber  on  the  estate,  and  direct- 
ing that  some  part  of  such  felled  timber  might  be  used  for  repairs 
on  the  estate,  and  that  the  remainder  might  be  sold,  and  the  pro- 
ceeds paid  into  Court  and  inyested,  and  the  income  thereof  paid  to 
the  widow  as  tenant  for  life. 

It  appeared  that  part  of  the  money  thus  paid  into  Court  repre- 
sented the  proceeds  of  the  sale  of  trees,  which,  according  to  the 


V. 
HONTWOOD. 
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eTidence  of  the  agent  for  the  est^tte,  were  ripe  and  fit  to  be  cat,  and  M.  R. 
would  not  improve  but  lessen  in  yalue,  and  that  it  would  be  for  the  1874 
benefit  of  the  estate  if  they  were  cut.  Hontwood 

The  question  which  came  before  the  Court,  on  further  conside- 
ration of  tlie  suit,  was,  as  between  the  Plaintifi^,  as  equitable  tenant 
for  life,  and  the  remainderman,  whether  the  proceeds  of  the  sale  of 
the  trees,  which  were  felled  in  the  regular  course  of  thinning,  or 
which  were  fit  to  be  cut,  and  would  not  improye  by  standing,  and 
which  were  injurious  to  the  other  timber,  belonged  absolutely  to 
the  Plaintiff,  or  whether  she  was  only  entitled  to  the  income  thereof 
when  inyested. 

Mr.  Fischer,  Q.C.,  and  Mr.  ILanson^  for  the  Plabtiff : — 

The  Plaintiff,  as  equitable  tenant  for  life,  subject  to  impeach- 
ment for  waste,  is  entitled  to  the  proceeds  of  the  sale  of  timber  cut 
periodically  in  the  regular  course  of  thinning,  and  also  of  those 
trees  which  would  not  improye  by  standing  or  which  would  injure 
the  growth  of  other  timber. 

In  Earl  Cowley  y.  WeUedey  (1),  part  of  a  deyised  estate  in 
Hampshire  consisted  of  woodlands,  where  the  underwood  was 
cleared  eyery  year,  and  such  trees  were  periodically  cut  down  as 
were  likely  to  obstruct  the  growth  of  other  trees,  and  part  of  the 
estate  in  WHishire  consisted  of  woodlands  containing  oak,  ash,  elm, 
Scotch  fir,  birch,  and  spruce  trees,  and  underwood,  and  it  had  been 
considered  desirable,  in  order  to  improye  the  growth  of  the  woods, 
to  fell  a  number  of  the  trees  of  all  these  descriptions  for  the  pur- 
pose of  improving  the  growth  of  the  remaining  trees ;  in  that  case 
Lord  BomiUy  held  that  the  money  produced  by  the  sale  of  timber 
on  the  Hampahire  estate,  where  it  had  been  cut  in  the  regular 
course  of  thinning,  should  be  treated  as  income,  and  that  the 
money  produced  by  the  sale  of  timber  on  the  Wiltshire  estate 
should  be  treated  as  capital,  except  where  it  had  been  cut  in  the 
r^ular  course  of  thinning. 

[Sib  G.  Jessel,  M.B.,  said  that  he  had  sent  for  the  special  case 
in  Cowley  v.  WeUedey^  and  it  appeared  that  the  thinnings  on  the 

(1)  Law  Bep.  1  Eq.  656. 

T2  2 
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M.  B.       Wiltshire  estate  were  yotmg  plantiitions,  and  not  properly  timber 
1874       at  all.] 

HoHYwooD  lu  Bagot  v.  Bagot  (1)  Lord  Boimlly  obserred :  "  It  does  not 
HoKYwooD.  follow  that  all  cutting  of  timber  is  waste.  In  many  places  oak 
""*"  coppice  is  felled  regularly  every  sixteen  or  eighteen  years,  leaving 
poles  which  are  regularly  cut  every  second  fall,  t.e.,  every  thirty- 
two  or  thirty-six  years.  This  timber  would,  I  apprehend,  con- 
stitute the  fair  profits  of  the  land,  to  which  the  tenant  for  life 
would  be  entitled.  So  also,  I  apprehend  that  proper  and  regular 
thinning  of  a  wood  for  the  purpose  of  improving  the  rest  of  Uie 
trees  within  certain  limits  would  not  amount  to  a  waste." 

[Sir  G.  Jessbl,  M.R. : — Those  observations  apply  to  what  is 
known  as  a  timber  estate.] 

In  Pidgdey  v.  Rawling  (2)  it  was  held  that  the  thinnings  of 
fir  trees  under  twenty  years  of  age  belonged  to  the  tenant  for 
life.  '        ' 

In  Bateman  v.  SotcJikin  (3)  a  tenant  for  life,  impeachable  for 
waste,  Avas  held  entitled  to  have  the  benefit  of  the  sale  of  all  such 

I  *  ' 

trees  felled  by  the  wind  as'  he  would  be  entitled  to  cut  himself 
and  to  all  fair  and  proper  thinnings,  and  to  all  coppices  cat 
periodically  in  the  nature  of  crops. 

The  subject  of  timber  trees,  and  what  trees  are  considered 
timber  in  different  parts  of  the  country,  is  treated  of  in  Cruises 
Digest  (4),  and  is  also  discussed  in  Bvllen  v.  Denning  (5).  In 
Kerr  on  Injunctions  (6)  the  rule  is  thus  stated :  "  It  is  not  waste  to 
cut  down  trees  which  are  not  timber  either  by  law  or  custom,  or 
from  the  situation  in  which  they  are  placed,  unless  some  special 
prejudice  arises  thereby  to  the  inheritance.  Nor  is  the  proper 
and  regular  thinning  of  a  wood  for  the  purpose  of  improving  the 
rest  of  the  trees  waste,  provided  it  is  done  in  a  reasonable  and 
husbandlike  manner."' 

Sir  Gr.  Jjbsssx,  M.B.  : — It  is  settled  law  that  a  tenant  for  life, 
impeachable  for  waste,  may  cut  timberlike  trees  under  twenty 

(1)  32  Bear.  509,  517.  (4)  Vol.  i.  p.  116. 

(2)  2  Coll.  275.  (5)  5  B.  &  C.  842. 

(3)  31  Beav.  486.  (6)  Page  240. 
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yean  of  age  for  the  necessary  purpose  of  preserving  or  allowing       HL  B. 
the  growth  of  other  trees.  1874 


Mr.  Souihffate,  Q«C.,  and  Mr.  Fredinff,  for  the  trustees  of  the         v. 


will,  and  Mr.  Orosdey^  for  the  heir-at«law,  were  not  called  on. 


HOMTWOOD. 


June  5.    Sir  G.  Jesbel,  M.R. : — 

As  I  understand  the  law^  it  is  this :  The  tenant  for  life  may  not 
cut  timber.  The  question  of  what  timber  is  depends,  first,  on 
general  law,  that  is,  the  law  of  England;  and,  secondly,  on  the 
special  custom  of  a  locality. 

By  the  general  law  of  England^  oak,  ash,  and  elm  are  timber, 
proyided  they  are  of  the  age  of  twenty  years  and  upwards,  pro- 
vided also  they  are  not  so  old  as  not  to  have  a  reasonable  quantity 
of  useable  wood  in  them,  sufficient,  according  to  a  text  writer  (1),  to 
make  a  good  post.  Timber,  that  is,  the  kind  of  tree  which  may  be 
called  timber,  may  be  varied  by  local  custom.  There  is  what  is 
called  the  clistom  of  the  country,  that  is,  of  a  particular  county 
or  division  of  a  county,  and  it  varies  in  two  ways.  First  of  all, 
you  may  have  trees  called  timber  by  the  custom  of  the  country — 
beech  in  some  counties,  hornbeam  in  others,  and  even  white- thorn 
and  black-thorn,  and  many  other  trees,  are  considered  timber  in 
peculiar  localities— in  addition  to  the  ordinary  timber  trees.  Then 
again,  in  certain  localities,  arisidg  probably  from  the  nature  of  the 
soil,  trees  of  even  twenty  years  old  are  not  necessarily  timber,  but 
may  go  to  twenty-four  years,  or  even  to  a  later  period,  I  sup- 
pose, if  necessary ;  and  in  other  places  the  test  of  when  a  tree 
becomes  timber  is  not  its  age  but  its  girth.  These,  however,  are 
special  customs.  Once  arrive  at  the  fact  of  what  is  timber, 
the  tenant  for  life,  impeachable  for  waste,  cannot  cut  it  down. 
Tbat  I  take  to  be  the  clear  law,  with  one  single  exception,  which 
has  been'  established  principally  by  modern  authorities  in  favour 
of  the  owners  of  timber  estates,  that  is,  estates  which  are  cultivated 

iX)  ^  €^^tibon»  on  Dilapidations,      Moore,812;  ZferfoA;encfen*s  (7a«f,4  Bep. 
^  215 ;  Countess  of  Cumberland's  Case,      63  b. 
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M.  K.      merely  for  the  prodace  of  saleable  timber,  and  where  the  timber  is 

1874       cnt  periodically.     The  reason  of  the  distinction  is  this,  that  as 

HoKTwooD    cutting  the  timber  is  the  mode  of  cultivation,  the  timber  is  not  to 

H  NTwooD    ^  ^®P*  ^  P^^  ^^  *^®  inheritance,  but  part,  so  to  say,  of  the 

annual  fruits  of  the  land,  axfd  in  these  cases  the  same  kind  of 

cultiyation  may  be  carried  on  by  the  tenant  for  life  that  has 
been  carried  on  by  the  settlor  on  the  estate,  and  the  timber  so 
cut  down  periodically  in  due  course  is  looked  upon  as  the  annual 
profits  of  the  estate,  and,  therefore,  goes  to  tbe  tenant  for  life. 
With  that  exception,  I  take  it^  a  tenant  for  life  cannot  cut  timber ; 
therefore,  I  hold  in  this  case,  it  not  being  a  timber  estate,  that  the 
tenant  for  life  cannot  cut  timber  at  all. 

The  next  question  to  be  decided  is,  what  can  the  tenant  for  life 
cut?  The  tenant  for  life  can  cut  all  that  is  not  timber,  with 
certain  exceptions.  He  cannot  cut  ornamental  trees,  and  he 
cannot  destroy  "  germins,"  as  the  old  law  calls  them,  or  stools  of 
underwood ;  and  he  cannot  destroy  trees  planted  for  the  protec- 
tion of  banks,  and  various  exceptions  of  that  kind ;  but,  with 
those  exceptions,  which  are  waste,  he  may  cut  all  trees  which  are 
not  timber,  with  again  an  exception,  that  he  must  not  cut  those 
trees  which,  being  under  twenty  years  of  age,  are  not  timber,  but 
which  would  be  timber  if  they  were  over  twenty  years  of  age.  If 
he  cuts  them  down,  he  commits  waste,  as  he  prevents  the  growth 
of  the  timber.  Then,  again,  there  is  a  qualification  that  he  may 
cut  down  oak,  ash,  and  elm,  under  twenty  years  of  age,  provided 
they  are  cut  down  for  the  purpose  of  allowing  the  proper  develop- 
ment and  growth  of  other  timber  that  is  in  the  same  wood  or 
plantation.  That  is  not  waste ;  in  fact,  it  is  for  the  improvement 
of  the  estate,  and  not  the  destruction  of  it,  and  therefore  he  is 
allowed  to  cut  them  down.  If,  therefore,  in  the  course  of  the 
proper  management  of  this  estate,  any  oaks,  ashes,  and  elms  under 
twenty  years  old  have  been  cut  down  for  the  purpose  of  allowing 
of  the  growth  of  the  other  timber  in  a  proper  manner,  that  would 
not  be  waste  on  the  part  of  the  tenant  for  life,  though  impeach- 
able for  waste. 

Then  the  only  other  question  to  be  decided  is,  in  whom  is  the 
property  of  the  timber  cut  down  vested  ?    There,  I  think,  the  law 
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18  reasonably  clear.    If  the  timber  is  timber  properly  so  called,       M.  B. 
that  isy  oak,  ash,  and  elm  over  twenty  years  old  (I  am  not  saying        J  874 
anything  about  exceptional  cases),  the  property  in  the  timber  cut   honywood 
down,  either  by  the  tenant  for  life  or  anybody  else,  or  blown  down  ^q^^qqj^ 
by  a  storm,  belongs  at  law  to  the  owner  of  the  first  vested  estate        — 
of  inheritance.    There  is  in  equity  an  exception  where  the  re- 
mainderman, the  owner  of  the  first  vested  estate  of  inheritance,  has 
colluded  with  the  tenant  for  life,  to  induce  the  tenant  for  life  to 
out  down  timber,  and  then  equity  interferes  and  will  not  allow 
him  to  get  the  benefit  of  bis  own  wrong.     There  is,  again,  a 
seoond  equitable  exception,  and  that  is  this :  that  where  timber 
is  decaying^  or  for  any  special  reaecm  it  is  proper  to  cut  it  down, 
and  the  tenant  for  life  in  a  suit  properly  constituted,  to  which 
the  remainderman  or  the  owner  of  the  vested  estate  of  inherit- 
ance is  a  party,  gets  an  order  of  the  Court  to  have  it  cut 
down,  there  the  Court  disposes  of  the  proceeds  on  equitable  prin- 
ciples, and  makes  them  follow  the  interests  in  the  estate.    In  that 
case,  therefore,  the  proceeds  are  invested,  and  the  income  given 
to  the  successive  owners  of  the  estate,  until  you  get  to  the  owner  of 
the  first  absolute  estate  of  inheritance,  who  can  take  away  the 
money. 

The  same  course,  as  I  understand  it — (there  is  a  decision  of 
Lord  Lyndhvartty  in  Ormond  v.  Kynn&rdey  (1),  the  other  way,  but 
modern  decisions  have  settled  the  law) — is  adopted  in  the  case 
of  the  commission  of  equitable  waste,  that  is,  where  ornamental 
trees,  or  trees  which  could  not  otherwise  be  cut  down  even  by  a 
tenant  for  life  unimpeachable  for  waste,  axe  cut  down;  there 
also,  as  I  understand  it,  the  proceeds  are  invested  so  as  to 
follow  the  uses  of  the  settlement,  that  is,  to  go  along  with  the 
^tate  according  to  the  settlement  giving  the  income  to  the  tenant 
for  life,  and  so  on. 

Then  we  come  to  the  property  in  trees  not  timber,  that  is,  those 
which  are  not  timber  either  from  their  nature  or  because  they  are 
not  old  enough  or  because  they  are  too  old.  In  all  those  cases, 
I  take  it,  the  property  is  in  the  tenant  for  life.  If  he  cuts  them 
<lown  wrongfully,  and  commits  waste,  the  property  is  still  in  him, 

(1)  7  L.  J.  (Ch.)  150. 
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M.  B.  though  he  has  committed  a  wrong,  and  would  be  liable  to  an 

1874  action  in  the  nature  of  waste.    I  am  not  sure  that  would  follow 

HoNTwooD  *^  equity.    My  impression  is  that  equity  would  say  that  he  should 

„    *•  not  be  allowed  to  take  the  benefit  o£  his  own  wrong,  and  that  he 

ilORTWOOD.  ^  ° 

should  not  be  allowed  to  take  the  property  in  those  trees  he  cuts 

down.    This  is  not  the  case  at  common  law,  and  I  am  not  aware 
that  the  exact  point  has  been  decided  in  equity. 

If  the  present  tenant  for  life  has  cut  down  oak,  ash,  or  elm 
under  twenty  years  of  age,  in  a  due  course  of  cultivation,  and  for 
the  purpose  of  improving  the  growth  or  allowing  the  develop- 
ment of  timber  trees,  she  will  be  entitled  to  the  proceeds  of  the 
trees,  so  cut  down ;  and  assuming,  when  1  come  to  look  at  the 
afStdavits,  that  there  are  jsome  which  show  that  there  is  such  a 
class  of  tree  cut  down,  as  I  understand  is  actually  the  case,  then  I 
shall  direct  an  inquiry  to  ascertain  what  portion  of  the  proceeds 
she  is  entitled  to. 

As  regards  the  future,  I  think  I  have  said  enough,  without  any 
further  declaration,  to  shew  what  the  tenant  for  life  will  be  en- 
titled to. 


't  -  ■  ' ■.- 


> 

June  9.  The  case  was  again  mentioned,  and  it  appearing  that 
the  Plaintiff  waived  any  inquiry  as  to  the  proceeds  of  thiimings 
cut  in  time  past,  and  was  content  to  receive  the  dividends  of  the 

funds  standing,  to  the  timber  account,  a  declaration  was  made  of 

■  »  ■        .  .         . 

the  rights  of  the  parties  as  to  any  future  cuttings  accon}ing  to 
the  judgment.  ' 

Solicitors:  Messrs.  Frere  A  Co.\  Messrs.  M,  A  2^.  Davidson; 
Messrs.  Beammont  <t  Warren. 
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Jun3  10. 


ACKBOTD  i).  AOEROYD.  WUR 

[1869    A.    56.]  1?^ 

BotchpU — Payments  on  account  (^Shares  in  J^wUiary  EiUUe^^D.evcuiavit^-' 

Loss  and  partial  recovery  qf  Assets'—Interests 

A  testator  gave  to  Bereral  of  his  eight  children  real  e^tat^s,  and  bequeathed 
his  lesidoary  personal  estate  to  all  the  eig^t,  with  a  direetion  that  titeir  por- 
tions should  be  equal,  and  to  that  end  that  those  of  them  to  whom  he  had 
given  the  real  estates  should  respectively  take  them  on  account  of  their  shares 
at  the  estimated  values  mentioned  in  his  will.  The  executor  absconded 
with  the  perao^l  estate  in  his-  hands,  but  after  many  years  a  considerable 
part  of  it  was  recovered : — 

Eeld,  that  the  amount  recovered  must  be  treated  as  consisting  of  a  principal 
sum,  with  interest  thereon  at  £4  per  cent,  per  annum  from  the  testator's 
death ;  that  the  devisees  of  the  real  estates  must  bring  into  account  their 
estimated  values  as  part  of  the  principal ;  ahd  that,  the  shaxes  o£  principal 
having  been  thus  ascertained,  the  part  apportioned  a&inte^rast  must  fte  divided 
between  them  in  proportion  to  those  shares. 

lEE  qnestion  in  this  case  was  whether  certain  sums  which  were 
to  be  brought  into  hotchpot  were  to  be  brought  in  wit^  interest. 

The  testator,  Thomas  Ackroyd^  by  will  made  in  1854^  deyised 
and  bequeathed  to  several  of  his  children  certain  real  and  per- 
sonal estates,  which  he  stated  that  he  yalued  at  the  sums  therein 
mentioned,  and  he  further  stated  he  had  advanced  to  certain  of 
his  children  whom  he  named  the  amounts  of  money  which  he 
mentioned.  He  then  bequeathed  his  residuary  personal  estate  to 
trustees  on  trust  for  conversion,  and,  directed  that  the  proceeds 
should  be  held  in  trust  for  his  eight  children  therein,  named.  •  He 
went  on  to  direct  that  the  shares  or  fortunes  of  his  children  should 
be  equal,  or  as  nearly  so  as  might  be,  and  to  that  end  that  the 
real  and  personal  estate  thereby  devised  and  bequeathed  to  some 
of  them,  and  the  provision  already  made  in  real  or  personal 
estate  by  him  for  some  of  them,  as  thereinbefore  mentioned,  should 
be  taken  by  them  respectively  on  account  of  their  shares  or 
fortunes  under  that  his  will  at  the  amounts  or  prices  thereinbefore 
named  and  estimated  by  him  as  the  value  thereof. 

The  testator  died  in  1854,  and  in  1859  a  decree  was  made  at 
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'    M.  R.       the  suit  of  three  of  the  residnary  legatees  for  the  administratioii 

1874        of  his  estate.    Shortly  afterwards  the  principal  acting  executor 

AcKBOTD     ^^d  trustee  absconded  to  Amerieaf  indebted  to  the  estate  in 

Votbotd     ^pw^ds  of  £10,000,  and  never  returned.    The  greater  part  of  this 

sum  was,  after  long  delay,  recovered  by  enforcing  the  orders  of  the 

Court  against  his  property,  and  the  suit  now  came  on  upon  second 
further  consideration  that  the  funds  in  Court  might  be*  distributed. 
The  principal  question  now  was  how.tho  sums  directed  by  the 
testator  to  be  brought  into  account  were  to  be  brought  in.  The 
surviving  Plaintiff  contended  that>  in  distributing  the  fund  in 
Court,  the  parties  who  had  received  those  sums  must  bring  them 
into  hotchpot,  with  interest  at  £4  per  cent,  from  the  death  of  the 
testator.  The  Defendants  contended  that  they  were  to  be  bronght 
in  without  interest. 

Mr.  Southffote,  Q.C.,  and  Mr.  Cadmem  Jones,  for  the  surviving 
Pldntifir. 

Mr.  CJiitiy,  Q.C.,  and  Blr.  Hanaan,  for  the  Defendants,  referred 
to  Cox  V.  Cox  (1). 

The  Master  of  the  Bolls  held  that  the  sums  recovered  iiom 
the  defaulting  executor  must  be  considered  as  consisting  of  a 
principal  sum  with  interest  thereon  at  £4  percent,  per  annum  from 
the  death  of  the  testator,  and  that  the  sums  directed  by  the 
testator  to  be  brought  into  account  must  be  brought  into  hotchpot 
as  part  of  the  principal  sum.  The  shares  of  principal  which  the 
legatees  were  entitled  to  receive  being  thus  ascertained,  that 
part  of  the  sum  recovered  which  was  attributable  to  interest  would 
be  divided  among  them  in  proportion  to  their  shares  in  the 
principal. 

Solicitors :  Messrs.  Fiddy  Boscoe^  dk  Co. ;  Messrs.  PixUrwny  SnWy 
A  Bumey. 

(1)  Law  Rep.  8  £q.  343. 
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June  12. 


STRONG  V.  BIRD.  M.  B. 

[1871    S.    92.]  }^ 

DeU^Jjfpointment  of  Debtor  m  Executor — Intention  to  forgive  Debt — 

Incomplete  Gift — Release. 

B,  borrowed  £1100  from  his  stop-mother,  who  \vreA,  in  his  house,  pAying 
£212  lOt*  a  quarter  fur  board ;  and  it  was  agreed  that  the  debt  should  be 
paid  off  by  a  deduction  of  £100  from  each  quarter's  payment.  Deductions 
of  this  amount  were  made  for  two  quarters,  but  on  the  third  quarter-day  the 
creditor  refused  to  muke  any  further  deduction,  and  paid  the  fall  amount  of 
£212  IDs.,  and  continued  down  to  the  time  of  her  death  (which  took  place 
more  than  four  years  afterwards)  to  pay  to  B,  the  like  quarterly  sum.  B. 
was  appointed  sole  executor  of  his  step-mother,  and  proved  the  will :  and  a 
suit  for  administration  was  instituted : — 

Hdd^  that  the  debt  was  gone :  first,  because  the  appointment  of  B.  as 
executor  released  the  debt  at  law,  and  any  claim  in  equity  was  rebutted  by 
evidence  of  a  continuing  intention  on  the  part  of  the  testatrix  to  give ;  and, 
secondly,  because  the  intention  of  the  testatrix  to  give  B,  the  sum  of  £900 
was  completed  by  nine  quarterly  payments  of  £212  lOs.  each. 

1  HIS  was  a  suit  instituted  by  one  of  the  next  of  kin  of  Frances 
Bird,  widow,  who  died  in  December,  1870,  haying  made  a  will 
<»Qtaiiiing  an  appointment  of  the  Defendant  as  executor,  bat  no 
disposition  of  her  residuary  personal  estate.  The  question  which 
BOW  came  before  the  Court  on  an  adjourned  summons  was,  whether 
the  Defendant  was  to  be  charged  with  a  debt  of  £900,  allied  to 
be  doe  from  him  to  the  estate. 

It  appeared  that  the  testatrix  was  the  step*mother  of  the  De- 
fendant, She  had  married  his  father  when  the  Defendant  was  only 
three  years  old,  and  had  no  children  of  her  own,  and  had  always 
-shewn  the  greatest  affection  for  the  Defendant,  and  after  she  be- 
came a  widow,  and  for  several  years  preyiously  to  her  death,  she 
resided  with  the  Defendant  and  his  wife.  She  had  an  annual  in- 
<»me  of  £2000,  and  paid  to  the  Defendant  a  sum  of  £212  IOil  per 
-quarter  for  her  board  and  lodging.  In  1866  the  Defendant  bor- 
rowed of  her  the  sum  of  £1100,  and  it  was  agreed  that  this  loan 
should  be  paid  off  by  a  deduction  of  £100  from  each  quarter's 
payment  for  board.  Accordingly,  deductions  of  this  amount  were 
made  from  the  quarterly  payments  made  by  the  tei^tatrix  in  June 
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M.  B.       and  October,  1866.   At  Christmas,  1866,  according  to  the  OYidence 

1874        of  the  Defendant  and  his  wife,  a  conversation  took  place  between 

g^^^      them  and  the  testatrix,  in  the  course  of  which  the  testatrix  stated 

^'         that  she  did  not  want  to  have  any  more  of  the  money  lent  re- 

turned,  and   she  thereapon  drew  and  gave  to  the  Defendant  a 

cheque  for  the  full  quarterly  payment  of  £212  10a.,  and  she  con- 
tinued down  to  the  time  of  her  death  to  pay  to  the  Defendant  the 
like  quarterly  sum.  The  evidence  of  the  Defendant  and  his  wife 
was  corroborated  by  memoranda  in  the  handwriting  of  the  testa- 
trix on  the  counterfoils  of  the  cheques  drawn  by  her. 

The  Chief  Clerk  found  by  his  certificate  that  the  Defendant 
remained  liable  for  the  debt,  and  thereupon  the  Defendant  took  out 
a  summons  to  vary  the  certificate,  which  now  came  on  to  beheaid. 

Mr.  Souihffate,  Q.C.,  and  Mr.  G.  Miller,  for  the  Defendant,  con- 
tended that,  under  the  circumstances,  the  debt  had  been  efiectuallj 
released  in  equity :  Fhwer  v.  Marten  (1). 

Mr.  Chitty,  Q.C.,  and  Mr.  Jolliffe,  for  the  Plaintiff:— 

The  transaction  amounted  at  most  to  an  attempt  to  make  a  gift 
which  has  not  been  perfectly  carried  out.  The  debt  was  not  re- 
leased at  law :  it  is  a  case  of  accord  without  satisfaction.  Neither 
is  there  any  release  in  equity ;  for  a  mere  voluntary  declaration  of 
intention,  not  being  under  seal,  has  no  greater  operation  in  equity 
than  it  has  at  law :  Cross  v.  Sprigg  (2) ;  Peace  v.  Hains  (3). 
There  are,  it  is  true,  cases  in  which  a  debt  has  been  held  to  be 
released  in  equity,  although  no  legal  release  had  been  executed, 
as,  for  example,  Yeomans  v.  WiUiamB  (4)  and  Taylor  v.  Man- 
ners (5) ;  but  in  all  of  them  the  creditor  had  induced  the  debtor 
to  alter  his  position  on  the  faith  of  a  promise  not  to  enforce  the 
debt  That  was  also  the  ground  of  the  decision  in  Flower  v.  Ifar- 
ten.  Here  there  is  nothing  of  the  kind.  In  order  to  bring  himself 
within  the  authority  of  these  cases,  the  Defendant  ought,  before 
the  death  of  the  testatrix,  to  have  been  in  a  position  to  obtain  an 
injunction  to  restrain  her  from  enforcing  the  debt ;  and  it  is  sul^ 
mitted  that  he  never  was  in  such  a  position.    It  is  c4ear  that  the 

(1)  2  My.  &  Cr.  459.  (3)  11  Hare,  151. 

(2)  6  Hare,  552.  (4)  Law  Rep.  1  Eq.  184. 

(5)  Law  Bep.  1  Ch.  48. 
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appointment  of  the  debtor  as  executor  did  not  operate  in  eqnity  as  M.  B. 

a  release :  Ingle  y.  Richards  (1).  1874 


Mr.  Maekeson,  Q.G.,  Mr.  Mander,  and  Mr.  A.  Thomson,  for  other         0/ 


parties. 

Sib  G.  Jessel,  M.K.  : — 

Notwithstanding  the  arguments  which  have  been  submitted  and 
the  cases  which  have  been  cited,  I  think  I  can  do  justice  in  this 
case,  which  appears  to  be  as  fair  and  honest  a  case  as  was  oyer 
submitted  to  a  Court. 

The  facts  are  these :  The  Defendant  in,  1866  borrowed  £1100 
from  a  lady  who.  was  his  st^motheri  and  evidently  entertained 
towards  him  all  the  feelings  of  a  mother.  She  liyed  in  the  De- 
fendant's house,  and  being  possessed  of  a  large  income,  appears  to 
haye  allowed  him  £850  a  year,  payable  by  quarterly  instalments, 
for  her  maintenance.  The  agreement  as  to  the  loan  was  that  it 
should  be  paid  off  by  a  deduction  of  £1P0  from  each  quarter's 
payment  for  board ;  and  in  pursuance  of  this  arrangement  she 
dedacted  £100  in  June  and  also  in  October,  1866,  after  which  time, 
according  to  the  Defendant's  evidence,  she'  refused  to  make  any 
further  deductions,  and  expressly  forgaye  him  the  debt  If  it  stood 
on  that'alone^  I  think  the  rule  of  the  Court  would  prevent  me 
from  acting  on  that  evidence ;  but  the  Defendant's  evidence  is 
corroborated  by  his  wife,  and  also  by  memoranda  on  the  counter- 
foils of  the  cheques  drawn  by  the  testatrix.  [His  Honour  then 
read  the  matenal  passages  from  the  wife's  a£Qdayit,  and  con- 
tinued:— ]  It  appears  that  she  lived  for  four  years  after 
Christmas,  1866,  and  paid  sixteen  quarters'  board  at  th0  rate  of 
£212  lOs. 

Upon  these  facts,  I  consider  it  to  be  clear  that  whether  Mrs. 
Bird  did  or  did  not  give  in  law,  she  intended  to  do  so.  The 
question  is,  Did  the  law  allow  her  to  make  this  a  complete  gift 
without  doing  more  than  she  actually  did  ? 

First  of  all,  it  is  said,  and  said  quite  accurately,  that  the  mere 
saying  by  a  creditor  to  a  debtor,  "  I  forgive  you  the  debt,'*  will 
not  operate  as  a  release  at  law.  It  is  what  the  law  calls  nudum 
pactum,  a  promise  made  without 'an  actual  consideration  passing, 

(I)  28  Bear.  366. 


BiSD. 


V, 

Bird. 
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M.B.  and  which  conBequently  cannot  be  supported  as  a  contract  It 
1874  is  not  a  release,  because  it  is  not  under  seal.  Therefore  the  mere 
SraoNo  circumstance  of  saying,  "  I  will  forgive  you/'  will  not  do.  Ther& 
are,  however,  two  modes  in  which,  as  it  appears  to  me,  the  validity 
of  this  transaction  can  be  supported.  First  of  all,  we  must  con- 
sider what  the  law  requires.  The  law  requires  nothing  more  than 
this,  that  in  a  case  where  the  thing  which  is  the  subject  of  dona- 
tion is  transferable  or  releasable  at  law,  the  legal  transfer  or 
release  shall  take  place.  The  gift  is  not  perfect  until  what  has 
been  generally  called  a  change  of  the  property  at  law  has  taken 
place.  Allowing  that  rule  to  operate  to  its  fall  extent,  what 
occurred  was  this.  The  donor,  or  the  alleged  donor,  had  made 
her  will,  and  by  that  will  had  appointed  Mr.  fiVdf,  the  alleged 
donee,  executor.  After  her  death  he  proved  the  will,  and  the  legal 
effect  of  that  was  to  release  the  debt  in  law,  and  therefore  the  con- 
dition which  is  required,  namely,  that  the  release  shall  be  perfect 
at  law,  was  complied  with  by  the  testatrix  making  him  executor. 
It  is  not  necessary  that  the  legal  change  shall  knowingly  be  made 
by  the  donor  with  a  view  to  carry  out  the  gift.  It  may  be  made 
for  another  purpose ;  but  if  the  gift  is  clear,  and  there  is  to  be  no 
recall  of  the  gift,  and  no  inten&on  to  recall  it,  so  that  the  person 
who  executes  the  legal  instrument  does  not  intend  to  invest  the 
person  taking  upon  himself  the  legal  ownership  with  any  other 
character,  there  is  no  reason  why  the  legal  instrument  should  not 
have  its  legal  effect.  For  instance,  suppose  this  occurred,  that  a 
person  made  a  memorandum  on  the  title-deeds  of  an  estate  to 
this  effect :  **  I  give  Blachaere  to  A.  B.,"  and  afterwards  conveyed 
that  estate  to  A.  B.  by  a  general  description,  not  intending  in  any 
way  to  change  the  previous  gift,  would  there  be  any  equity  to  make 
the  person  who  had  so  obtained  the  legal  estate  a  trustee  for  the 
donor  ?  The  answer  would  be  that  there  is  no  resulting  trust ;  that 
is  rebutted  by  shewing  that  the  person  who  conveyed  did  not  intend 
the  person  taking  the  conveyance  to  be  a  trustee,  and  although  the 
person  conveying  actually  thought  that  that  was  not  one  of  the 
estates  conveyed,  because  that  person  thought  that  he  had  well 
given  the  estate  before,  still  the  estate  would  pass  at  law,  notwith- 
*  standing  that  idea,  and  there  being  no  intention  to  revoke  the 
gift,  surely  it  would  get  rid  of  any  resulting  trust.  On  the  same 
principle,  when  a  testator  makes  his  debtor  executor,  and  thereby 
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releases  the  debt  at  law,  he  is  no  longer  liable  at  law.    It  is  said        M.  B. 
that  he  would  be  liable  in  this  Court :  and  so  he  would,  unless  he        I874 
could  shew  some  reason  for  not  being  made  liable.    Then  what     b^^q 
does  he  shew  here?    Why  he  proves  to  the  satisfaction  of  the       ^^' 

Court  a  continuing  intention  to  give ;  and  it  appears  to  me  that        

there  being  the  continuing  intention  to  give,  and  there  being  a 
legal  act  which  transferred  the  ownership  or  released  the  obliga- 
tion— ^for  it  is  the  same  thing — ^the  transaction  is  perfected,  and  he 
does  not  want  the  aid  of  a  Court  of  Equity  to  carry  it  out,  or  to 
make  it  complete,  because  it  is  complete  already,  and  there  is  no 
equity  against  him  to  take  the  property  away  from  him. 

On  that  ground  I  shall  hold  that  this  gentleman  had  a  perfect 
title  to  the  £900 ;  but  there  is  another  ground  which  I  think  is 
equally  dear,  namely,  the  testatrix  living  for  more  than  nine 
qoarteiB  after  the  period  when  she  forgave  the  debt,  and  paying 
the  foil  amount  for  board,  without  any  deduction. 

Now,  what  were  her  legal  rights  ?  By  the  bargain  that  was 
made  her  legal  right  was  to  retain  £100  every  quarter  out  of  the 
quarterly  amount  payable  for  board.  It  was  not  a  question  of  set- 
off, but  it  was  a  legal  debt.  She,  therefore,  when  the  quarter  ex- 
pired, owed  this  gentleman  £112  lOs.  and  no  more,  and  if  he  had 
brought  an  action  for  more,  she  could,  by  paying  the  £112  10s. 
into  Court,  without  any  plea  of  set-off,  have  succeeded  in  the  action. 
His  legal  right  was  to  obtain  from  her  at  the  end  of  each  quarter 
£112  IDs.  At  the  end  of  each  quarter  she  pays  him  another  £100 
which  she  does  not  owe  him,  and  when  she  has  made  nine  of 
those  payments  she  has  paid  him  £900.  It  is  not  any  question 
of  intended  gift;  it  is  a  complete  payment  by  her  paying  the 
£900  by  instalments  of  £100  each,  which  she  intended  to  give 
him,  and  which  she  has  given  him  at  each  period  as  they  became 
due  by  actual  payments,  and  I  think  that  that  would  enable  him 
to  say,  ^*  Having  been  paid,  I  have  a  right  to  retain,  because  the 
testatrix  intended  me  to  retain,"  and  the  gift  is  perfectly  estab- 
lished in  that  way  also. 

On  both  grounds,  therefore,  I  think  that  this  gentleman  is 
entitled  to  succeed,  and  I  shall  allow  the  summons  accordingly. 

Solicitors :  Messrs.  Mason  &  WithdR ;  Messrs.  Chappie  &  Welch  ; 
Mr,  Parrar ;  Mr.  C.  J.  Mander, 
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Juns  2,  3. 


v.-o.  M.  PAINE  V.  JONES. 

^^*  [1871    P.    Ul.] 

Will  before  Wills  Act-^Qeiieral  Devise  to  Trustee— After-acquired  Real  Estate-- 
Statute  qf  lAmitationa — Adverse  Possession  by  Trustee, 

A  testator,  by  a  will  dated  in  1824,  devised  all  his  real  and  personal  estate, 
and  also  all  other  his  estate  and  effects  of  which  he  might  be  possessed  at 
the  time  of  his  decease,  to  his  wife  and  another  trostee,  in  trust  to  pay  the 
rents  to  his  wife  for  life,  with  remainders  over.  The  testator  purchased  a 
freehold  estate  after  the  date  of  his  will.  On  his  death,  his  widow  (the  other 
trustee  having  disclaimed)  became  sole  trustee  of  his  will,  and  entered  into 
possession  of  the  after-acquired  property,  as  well  as  the  devised  estate,  be- 
lievinf;  that  all  the  property  passed  by  the  will.  She  continued  in  poflsessioa 
for  more  than  twenty  years,  and  then,  being  informed  that  she  had  acquired 
a  title  by  adverse  possession,  she  sold  the  estate  to  a  purchaser  for  value  :— 

Eeld^  upon  bill  filed  by  the  remainderman  under  the  will  to  oust  the  pur- 
chaser, that  the  tenant  for  life  had  acquired  a  good  title  by  adverso  possession 
against  the  remainderman,  and  the  bill  was  dismissed* 

Board  v.  Board  (1)  distinguished. 

William  NICOLL,  by  Ws  win,  dated  the  12th  of  April,  1824, 
devised  all  his  freehold  and  copyhold  estates,  and  also  all  other 
his  estate  and  effects,  whatsoever  and  wheresoever,  and  of  what 
nature  and  kind  soever,  of  which  he  might  be  possessed  at  the  time 
of  his  decease,  to  his  wife,  Charlotte  Nicoll,  and  Thomas  Harrison, 
and  their  heirs,  executors,  administrators,  and  assigns,  upon  trust  to 
pay  the  rents  and  profits  to  Charlotte  Nicoll  during  her  life,  for 
her  separate  use,  and  after  her  death  to  pay  the  said  rents  and 
profits  to  his  niece,  Ann  Hosier,  for  her  life,  for  her  separate  use, 
and  after  her  death  to  convey  the  same  freehold  and  copyhold 
estates  to  the  children  of  Ann  Hader,  as  tenants  in  common,  in 
fee. 

On  the  9th  of  September,  1824,  the  testator  purchased,  for  the 
sum  of  £600,  a  small  freehold  estate,  which  was  conveyed  to  him 
to  the  ordinary  uses  to  bar  dower. 

The  testator  died  on  the  20th  of  December,  1830,  leaving  his 
nephew,  Thomas  NieoU,  his  heir-at-law. 

Thomas  Harrison  disclaimed  the  tnists  of  the  will,  and  CharkiU 

(1)  Law  Rep.  9  Q,  B.  48. 
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NicoU,  wlio  alone  proyed  the  will,  entered  into  possession  of  all     V.-o.  M. 
the  testator's  real  estate,  including  that  acquired  by  him  sub-       1874 
sequently  to  the  date  of  the  will.  Tm% 

Ann  Sader  intermarried  with  the  Defendant  WiUiam  Paine^ 
and  had  issue  seven  children,  of  whom  the  Plaintiff  was  one,  the 
other  children  being  Defendants. 

In  1852  the  children  of  Ann  Paine  instituted  a  suit  of  Paine  r. 
NiecU  against  Charlotte  NicoH  praying  administration  of  the  trusts 
of  the  testator's  will  and  for  the  appointment  of  new  trustees. 
Ohariatte  NicoU  put  in  an  answer,  by  which  she  admitted  that  the 
afier-^acqnired  real  estate  of  the  testator  was  subject  to  the  trusts 
of  the  wilL  After  the  filing  of  the  answer,  an  arrangement  was 
made  for  putting  an  end  to  the  suit,  and  by  an  order  dated  the  4th 
of  December,  1852,  Charles  Brofon  was  appointed  a  trustee  of  the 
will  jointly  with  Charlotte  NieoH,  and  she  was  ordered  to  convey  all 
the  real  estate  of  the  testator  to  the  use  of  herself  and  such  new 
trustee  upon  the  trusts  of  the  will. 

In  the  preparation  of  the  conveyance  necessary  to  carry  this 
Older  into  effect,  it  was  for  the  first  time  discovered  that  the  after- 
acquired  real  estate  of  the  testator  did  not  pass  by  the  will,  and 
Charlotte  NieoB,  upon  being  informed  of  this,  refused  to  convey  the 
same;  and,  by  an  order  dated  the  26th  of  February,  1853,  made 
on  the  petition  of  the  Plaintifis  in  the  suit,  it  was  ordered  that 
Charlotte  Nieoll  should  convey  only  the  property  which  passed  by 
the  will. 

Some  time  after  the  presentation  of  the  said  petition,  an  appli- 
cation was  made  to  Thomas  NieoU^  the  heir  of  the  testator,  which 
resulted  in  an  indenture  being  prepared,  dated  the  14th  of  March, 
1854,  by  which  Thomas  NieoU  conveyed  all  his  interest  in  the 
after-acquired  freehold  of  the  testator  to  the  trustees  of  WiUiam 
NieatTs  will,  to  be  held  by  them  upon  the  trusts  declared  thereby. 
This  indenture  was  executed  only  by  Thomas  Nicoll,  William  Paine 
and  Ann  his  wife,  and  Charles  Brown ;  but  Charlotte  Nieoll,  the 
widow,  though  made  a  party  to  the  deed,  never  executed  it. 

On  the  3rd  of  August,  1858,  Charlotte  NicoUf  who  claimed  to 
have  acquired  the  fee  simple  of  the  after-acquired  property  by 
adyerse  possession,  conveyed  the  reversion  therein  expectant  on 

her  own  life  to  one  Jones,  in  fee,  for  valuable  consideration. 
Vol.  XVni.  Z  2 
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y.-C.  M.  Charlotte  NiccU  died  ia  1858.  In  1860,  Jones,  for  yalnable  con- 
1874  siderationy  conveyed  one  moiety  of  the  property  to  Johnston,  who 
Paikb      bad  acted  as  solicitor  for  Charlotte  NieoU  in  the  suit 

Ann  Paine  (formerly  Hatter)  died  in  1868.  In  1869,  Jones  and 
Johnston  sold  the  property  to  a  Miss  Sandford,  and  in  the  beginning 
of  the  following  year  she  sold  and  conveyed  the  property  to  Thomas 
Salter,  who  died  shortly  afterwards,  having  devised  it  to  BAeooa 
Salter  and  Qeorge  Bidding^  upon  certain  trusts. 

In  1871  this  bill  was  filed,  alleging  that  the  property  was  sub- 
ject to  the  trusts  of  the  will  of  the  testator,  and  that  Jones,  Johs^ 
ston,  Sandford,  and  Salter  purchased  with  notice  that  such  was  the 
case;  and  praying  that  they  or  their  representatives  might  be 
ordered  to  convey  the  property  to  the  present  trustees  of  the  tes- 
tator's will,  and  might  account  for  the  mesne  profits 

The  cause  now  came  on  to  be  heard« 

Mr.  W.  Pearson,  Q.C.,  and  Mr.  Warmington,  for  the  Plaintiff: — 

We  contend  that  Charlotte  Nieoll,  the  widow  of  the  testator,  by 
entering  into  possession  of  the  after-acquired  property,  and  dealing 
with  it  as  part  of  the  property  devised  to  her  for  life  under  the 
will,  was  estopped  from  denying  that  it  passed  by  the  wilL    It  is 
admitted  that  this  was  the  view  taken  of  the  will  by  all  parties. 
The  suit  of  Paine  v.  NieoU  was  instituted  in  1852  upon  that 
understanding,  and  Mrs.  NicoB  put  in  an  answer  to  the  suit  ad- 
mitting that  she  had  taken  possession  of  the  after-acquired  pro- 
perty, believing  that  it  did  pass  by  the  wilL    It  was  not  till  after 
she  had  put  in  this  answer  that  the  mistake  was  discovered,  and  it 
was  found  out  that,  as  the  testator  died  before  the  passing  of  the 
Witts  Act,  the  property  purchased  after  the  date  of  the  will  did 
not  pass.    The  devise  in  the  will  is  of  "  all  other  his  estate  and 
effects  whatsoever  and  wheresoever,  and  of  what  nature  or  kind 
soever,  of  which  he  might  be  possessed  at  the  time  of  his  decease.*' 
These  words  are  so  extensive  that  it  was  natural  that  persons  not 
learned  in  the  law  should  have  supposed  that  all  the  property  of 
which  the  testator  was  possessed  at  the  time  of  his  decease  did 
actually  pass.    But  the  widow  had,  in  fact,  no  title  except  under 
the  will,  and  she  entered  under  the  will  and  acquired  a  possessory 
title  of  more  than  twenty  years,  which  was  good  as  against  the 
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heir  of  the  testator,  but  was  not  good  as  against  the  remainder-  V.-O.M. 
men  nnder  the  will.  She  was  the  sole  trustee,  and  she  mnst  be  1874 
•considered  as  constituting  herself  a  trustee  for  those  persons  en-  painb 
titled  after  her  decease  to  the  residue  of  the  testator's  property. 
This  case  is  similar  in  all  respects  to  Board  v.  Board  (1),  where 
the  tenant  for  life  under  the  will  of  a  testator  entered  into  posses- 
sion of  the  property  purported  to  be  devised  to  her  by  the  will, 
amongst  which  was  property  of  which  the  testator  was  only 
tenant  by  the  curtesy,  and  had  therefore  no  right  to  devise.  She 
remained  in  possession  for  more  than  twenty  years,  and  thereby 
^uxjnired  a  good  title  as  against  the  heir ;  but  it  was  held  that  the 
tenant  for  life  having  entered  under  the  will,  those  claiming  through 
her  were  estopped,  as  against  all  those  in  remcdnder,  from  disput- 
ing the  validity  of  the  will.  Mr.  Justice  MeJlor  observed  that  the 
tenant  for  life  having  accepted  the  estate  under  the  will,  treating  it 
as  a  perfectly  valid  will,  could  not  defeat  the  title  of  the  remain- 
•derman  under  the  will  by  alleging  that  the  devisor  had  no  title ; 
4md  Mr.  Justice  Qwiin  said :  ''  I  decide  this  case  on  the  simple 
point  that  a  person  who  takes  under  a  will  and  acts  on  the  will 
in  paying  the  legacies  and  annuities  given  under  it,  cannot  after* 
wards  turn  round  and  place  himself  in  a  different  position,  and 
maintain  that  he  is  in  a  position  adversely  to  those  who  take 
nnder  the  same  will."  So  it  was  held  in  Asher  v.  WhUlock  (2). 
There  the  widow  had  wrongful  possession  of  the  estate,  but 
coming  in  under  the  will  she  could  not  dispute  the  validity  of  the 
wilL  In  Anslee  v.  Ndms  (3)  it  was  laid  down  by  Chief  Baron 
PclOoek  and  Baron  Martin^  that  if  a  person  to  whom  a  particular 
estate  is  given  by  will  for  his  life  takes  possession,  and  is  allowed 
to  keep,  as  part  of  that  estate,  something  not  strictly  belonging  to 
it,  he  cannot  set  up  a  title  as  gained  by  adverse  possession  against 
the  remainderman.  The  same  principle  was  supported  in  RawhAee 
T.  EawUbee  (4),  where  it  was  held  that  a  person  entering  into 
possession  of  property  under  a  particular  instrument^  not  being 
entitled  under  that  instrument,  entered  as  trustee  for  all  the 
persons  who  were  entitled  under  the  instrument.  The  widow  in 
this  case  admitted  by  her  answer  that  she  was  in  possession  under 

(1)  Law  Rep.  9  Q.  6.  48,  54.  (3)  1  H.  &  N.  225. 

(2)  Ibid.  1  Q.  B.  1.  (4)  11  Hare,  225,  230. 
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y.-c.  M.     the  willy  she  was  therefore  trustee  for  the  persons  entitled  under 
1874        the  trusts  of  the  will,  and  she  and  every  one  claiming  under  her  is 
p2^b      estopped  from  saying  that  the  property  did  not  pass  by  the  will. 
JoNse  They  also  contended  that  the  purchasers  from  Charlotte  NieoUali 

took  with  notice,  or,  at  all  events,  that  Jonea  and  Johnston  did  so, 

and  that  the  last-named  Defendants  were  consequently  liable  to 
make  good  the  value  of  the  property  to  the  cestuis  que  trust.  It  is,. 
however,  unnecessary  to  report  the  argument  on  these  points. 

Mr.  Cotton,  Q.C.,  and  Mr.  W.  Barber,  for  Messrs.  Jones  and 
Johnston : — 

The  whole  question  is  rea  adjudtcata.  The  order  made  in  the 
suit  of  Paine  v.  Nicoll  on  the  26th  of  February,  1853,  was  clearly 
meant  to  exempt  Charlotte  NicoU  from  conveying  the  after-acquired 
freeholds  of  the  testator ;  but  if  Charlotte  Nicoll  had  been  in  the 
position  of  trustee  of  that  property,  or  estopped  from  denying  that 
it  passed  by  the  will^  that  order  would  have  been  wrong,  and  she 
ought  to  have  been  ordered  to  convey  the  after-acquired  freeholds 
as  well  as  the  other  property  of  the  testator.  But  on  the  law 
of  the  case  that  order  was  quite  right.  The  will  of  the  testator 
did  not  purport  to  pass  any  interest  in  the  property  now  soaght  to 
be  recovered ;  and  this  circumstance  distinguishes  the  case  froia 
all  those  which  have  been  cited. 

[They  were  stopped.] 

Mr.  Olasse,  Q.C.,  and  Mr.  Oraham  Hastings,  for  Salter. 

Mr.  Stirling^  for  Miss  Sandford. 

Mr.  E.  B.  Cooper,  for  the  trustees  of  the  will. 

The  Vice-Chanoellob  : — I  do  not  call  upon  counsel  for  Salter 
and  Miss  Sandford,  as  I  hold  that  they  were  purchasers  for  value 
without  notice. 

Mr.  Pearson,  in  reply,  upon  the  question  whether  the  property 
was  subject  to  the  trusts  of  the  will. 

Sib  K.  Malins,  V.C.  :— 

This  is  a  most  unfortunate  litigation  about  a  very  small  property. 
The  question  arises  under  the  wUl  of  William  Nicoll,  which  is 
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>dated  the  12th  of  April,  1824,  at  a  time  when  the  state  of  the     Y.-O.  M. 
law  was,  that  however  clearly  a  testator  might  have  expressed  his       1874 
-intention  that  he  meant  to  pass  after-acquired  property,  it  did  not      f^b 
operate  so  as  to  effectuate  his  intention.    That  is  not  the  state  of      jq^W 

the  law  now,  but  I  am  bound  to  construe  the  will  by  the  law  as  it       

stood  at  the  time  the  will  was  made.    The  testator  gives  all  his 
freehold  and  copyhold  estates,  and  also  all  other  his  estate  and 
effects  whatsoever  and  wheresoever,  and  of  what  nature  and  kind 
soever,  of  which  he  might  be  possessed  at  the  time  of  his  decease. 
Those  words  must  be  read  as  meaning  all  the  estate  I  now  have, 
4uid  which  I  may  continue  to  have  at  my  death.     Then,  after 
making  his  wiU,  on  the  9th  of  December,  1824,  a  deed  was 
<ezecuted  by  which  the  testator  had  conveyed  to  him  to  uses  to 
bar  dower  the  property  now  in  dispute — property  worth  from 
£400  to  £600.    He  died  on  Ihe  20th  of  December,  1830,  and  his 
widow  survived  him.    The  will,  then,  is  governed  by  the  state  of 
the  law  before  the  WiUs  Act ;  but  the  widow,  finding,  as  she  did, 
Ihat  the  testator  had  devised  all  his  property  which  he  might  be 
possessed  of  at  the  time  of  his  decease,  and  considering  that  she 
was  entitled  under  the  will  to  the  property  he  purchased  after  the 
date  of  the  will,  entered  into  possession  of  it.    But  it  happened 
that  she  had  no  title  whatever  to  this  property,  and  could  not  take 
it  under  thewilL    Who,  then,  was. entitled?    There  can  be  no 
4oabt  that  the  heir-at-law  was  the  only  person  entitled,  and  if 
he  had  brought  an  action  of  ejectment  he  would  certainly  have 
recovered  against  the  widow ;  but  he  was  bound  to  bring  his  action 
within  twenty  years,  unless  he  had  been  under  disability,  and 
then  he  would  have  had  ten  years  longer  in  some  cases,  and  twenty 
years  in  others.    It  is  not  suggested,  however,  that  he  was  under 
"^ny  disability ;  therefore,  in  the  year  1853,  the  heir-at-law  was 
absolutely  barred,  and  the  widow,  either  in  her  own  right  by 
-adyerse  possession  or  as  claiming  under  the  will,  acquired  an  abso- 
lute right  to  the  property.    It  is  said  that,  having  entered  under 
the  belief  that  she  was  entitled  under  the  will,  she  is  bound  by 
the  trusts  of  the  will.    There  was  a  conveyance  prepared,  and 
executed  by  Thomas  NieoU,  the  nephew  of  the  testator,  by  which 
»he  conveyed  all  his  interest  in  the  after-acquired  freehold  estate 
•to  the  trustees  of  W.  NicotPs  will,  to  be  held  by  them  upon  the 
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y.-C.  M.     trusts  of  the  will ;  this,  howeveri  was  not  executed  by  the  widow^ 
1^4        and  is  not  relied  on  by  the  Plaintiff. 
f]^x  If  the  widow  had  been  told  the  year  after  the  death  of  the  tes* 

Jones       ^^^  ^^^^  ^^^  ^^  ^^  ^^^^'  ^^^  ^^^^  ^^  ^^  ^^P^  quiet  for  twenty 
years  without  saying  anything  about  it,  she  would  acquire  a  good 

title,  the  effect  would  have  been  that  her  title  could  not  have  been 
impugned ;  but  she  was  not  told  till  after  the  twenty  years  had 
expired.  It  was  not  till  1853  that  she  was  told ;  and  the  Plaintiff 
now  says  that  the  widow  must  be  treated  as  haying  taken  posses- 
sion of  the  property  subject  to  the  conditions  of  the  will.  If  that 
be  so,  the  Plaintiff  would  have  a  good  title  in  equity  to  one*seyenth 
share  of  the  property. 

It  has  been  argued  that  the  answer  put  in  by  Mrs.  NicoU,  in 
the  suit  of  Paine  y.  Nicott,  was  an  acknowledgment  by  her  that  she 
had  entered  into  possession  under  the  will,  and  that  she  must  be 
bound  by  that  admission,  but  I  do  not  think  that  she  was  bound 
by  the  admissions  in  her  answers,  which  were  made  when  she  was 
ignorant  of  her  rights.  It  was  not  till  after  this  period  that  she 
was  told  that  the  property  did  not  pass  by  the  will,  and  then, 
knowing  for  the  first  time  that  she  had  acquired  a  good  title,  the 
transactions  took  place  which  haye  led  to  this  suit 

In  the  first  place,  by  a  deed  of  the  3rd  of  August,  1853»  the  widow 
conyeyed  the  property  for  yalue,  subject  to  her  own  life  interest,, 
to  Jones,  who  was  represented  by  his  brother-in-law  Johnston^  and 
Janes,  within  a  year  after,  conyeyed  one  moiety  to  Johndon^  At 
a  subsequent  period  it  appears  that  Miss  Sandfcrd  applied  to^ 
Johnston  to  know  whether  the  property  was  for  8ale»  and  a  cor- 
respondence took  place  which  led  to  the  purchase  of  the  property 
by  Miss  Sandford  for  the  sum  of  £400,  and  she  after  that  sold  the 
property  to  Salter;  and  those  who  claim  under  him,  and  who  are 
represented  by  Mr.  Olasee^  are  now  in  possession. 

The  question  then  is,  whether  they  are  to  retain  posaeaakm,  or 
whether  the  Plaintiff  is  entitled  to  possession.  My  opinion  is 
that  the  Plaintiff's  title  fails.  The  widow,  though  she  thought 
that  she  was  entering  into  possession  under  the  will,  was  in  fact 
entitled  to  treat  herself  as  being  in  adyerse  possession.  She  per- 
formed no  duty  imposed  under  the  will,  and  the  cases  relied  upon 
by  the  Plaintiff's  counsel  haye  no  application. 
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The  principal  case  cited  was  Board  v.  Board  (1).    In  that  case     y..o.  U 
I  should  concur,  for  there  the  testator,  Bobert  AmeAury,  being       ^^74 
tenant  by  the  curtesy  only,  and  having  in  fact  nothing  to  devise,      ^^ 
made  a  will  and  devised  the  property  specifically  to  trustees  for         v. 

his  daughter  Bebeeea  for  life,  with  remainder  to  his  grandson        

WiUiaim  in  fee,  but  object  to  certain  annuities.  BAecea  entered 
into  possession  and  enjoyed  the  property  under  the  will,  paying 
the  annuities,  and  in  every  way  shewing  that  she  continued  in 
possession  because  she  was  a  devisee  under  the  will,  and  she  was 
suffered  by  the  heir-at-law  to  remain  in  possession  undisturbed  for 
more  than  twenty  years.  Then  she  let  the  Defendant  into  pos- 
session, who  claimed  under  her ;  but  he,  being  privy  in  estate  to 
her,  was  subject  to  all  the  estoppels  that  would  have  estopped  her. 
The  question,  therefore,  was,  whether  Bebeeea^  having  taken  under 
the  will,  which  gave  her  an  estate  for  life,  was  not  estopped  from 
saying  that  as  against  WtUiam,  or  the  person  claiming  under  him, 
the  wiU,  under  which  she  came  in  as  tenant  for  life,  and  under 
which  William  was  the  remainderman,  was  void.  Mr.  Justice  Blaek- 
iwmy  upon  these  &cts,  said  BAecea  could  not  be  allowed  to  assert 
that,  although  she  was  let  in  and  enjoyed  under  the  will,  neverthe- 
less it  was  void,  and  that  the  heir-at-law  was  entitled  to  the  land, 
and  as  twenty  years  had  run  against  his  title  he  was  barred,  and 
she,  having  acquired  the  fee  by  twenty  years'  undisturbed  posses- 
sion, could  prevent  WiUiam  from  taking  under  the  will.  BAecea 
claimed  under  the  will  and  retained  possession  under  the  wil], 
and  she,  as  against  everybody  interested^  in  the  will,  was  estopped 
from  denying  its  validity.  That  is  a  case  in  which  the  parties 
claimed  under  the  same  interest. . 

The  case  of  Anetee  v.  Nelms  (2)  is  to  the  same  effect  There 
there  was  a  devise  of  all  the  testator's  lands  in  the  parish  of 
Boynion,  and  it  turned  out  that  the  land  was  not  strictly  in  Doyn* 
Um,  but  it  was  held  that  the  testator  intended  to  pass  it  That 
case  has  no  application. 

HawiAee  v.  HauoJcAee  (3)  was  also  cited.  There  the  testator 
had  entered  into  possession  of  a  house  as  tenant  from  year  to 
year  in  1810,  and  paid  the  rent  till  1822,  when  the  landlord  died, 
and  there  was  no  person  to  receive  the  rent    The  testator  con- 

(1)  Law  Rep.  9  Q.  B.  48.  (2)  1  H.  &  N.  226.  (3)  11  Hare,  230. 


V. 

Jokes. 
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y.-G.  M.  tinued  in  possession  till  1837»  when  he  died,  haying  devised  his  i^al 
1874  and  personal  estate  with  power  of  sale  for  the  benefit  of  his  wife 
Padoi  ^^^  children.  The  eldest  son  occupied  the  house^  paying  a  rent  to 
the  widow  for  fifteen  years  after  the  death  of  his  fi^ther,  when  the 
widow  died ;  and  it  was  held  that,  notwithstanding  the  infirmity 
of  the  testator's  title,  the  son  could  not  insist  on  retaining  pos- 
session of  the  premises  adversely  to  the  devisees  beneficially  inter- 
ested under  the  will,  but  that  the  latter  were  entitled  to  require 
the  property  to  be  sold  and  distributed  according  to  the  directions 
of  the  testator. 

There  was  one  other  case  relied  upon,  which  was  AAer  v.  Whit' 
loch  (1),  where  it  was  held  that  a  person  in  possession  of  land 
without  other  title  had  a  devisable  interest ;  and  the  heir  of  his 
devisee  could  maintain  ejectment  against  a  person  who  had  entered 
upon  the  land  and  could  not  shew  title  or  possession  in  any  one 
prior  to  the  testator. 

All  these  cases  proceed  on  the  principle  that  if  parties  have  no 
other  title  than  the  will,  they  are  estopped  from  denying  the  title 
of  persons  under  the  same  will.  Under  this  will  the  widow  had  no 
title  whatever.  The  Defendants  had  a  title  under  the  wilL  I 
think  this  is  a  distinct  case  of  adverse  possession,  and  the  Defeo- 
dants  claiming  under  the  widow  have  acquired  a  title  as  against 
those  persons  whose  title  is  only  under  the  will. 

As  the  Plaintiff  has  no  title,  the  bill  must  be  dismissed  with 
costs.  If  the  parties  consent  to  the  bill  being  dismissed  without 
costs,  it  is  a  different  thing;  but  it  can  only  be  done  by  consent 

It  was  then  intimated  that  the  parties  would  consent  to  this 
course. 

The  order  was  therefore  made  that^  by  consent  of  all  parties, 
the  bill  be  dismissed  without  costs,  except  as  to  the  trustees,  whose 
costs  were  ordered  to  be  paid. 

Solicitor  for  the  Plaintiff:  Mr.  A.  O.  Ditton. 

Solicitors  for  the  Defendants:  Messrs.  Johnston  db  Jackscm; 
Messrs.  Qanden  dt  Son  ;  Messrs.  Niekinson,  PraU,  c&  Niekinson ; 
Messrs.  Taylor  dt  Baxter. 

(1)  Law  Rep.  1  Q.  B.  1. 
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June  3. 


POLLOCK  V.  POLLOCK  v.^.  m. 

[1874    P.    115.] 

Apportionment  Act,  1870 — Bequest  for  Life  </  Dividends  in  a  Cmmpany. 

Bequest  of  stock  in  a  canal  company  to  trustees  to  pay  the  dividends  to  the 
testator's  wife  for  life,  and  afterwards  to  fall  into  the  residue : — 
Held,  that  the  dividends  were  apportionable. 
Whitehead  v.  Whitehead  (1)  explained. 

VIENEBAL  POLLOCK,  by  his  will,  gave  and  bequeathed  a  sum 
of  £5000  guaranteed  stock  of  the  Madras  Irrigation  and  Canal 
Company  to  trustees  upon  trust  to  pay  the  interest  and  dividends 
thereof  to  his  wife,  Lady  Pottock,  for  life,  and  after  her  deceit 
ke  directed  that  the  said  £5000  stock  shoukl  sink  into  and  form 
part  of  his  residuary  estate. 

The  testator  died  on  the  6th  of  October,  1872,  and  Lady  Pollock 
died  on  the  14th  of  February,  1873.  The  dividends  on  the  £5000 
stock  of  the  MadrM  Irrigalion  and  Canal  Company  were  payable 
in  June  and  December,  and  the  representatives  of  Lady  PoUoek 
DOW  claimed  to  be  entitled  to  the  half-yearly  dividend  which 
became  due  in  December,  1872,  without  apportionment. 

Mr.  Olasse,  Q.C.,  and  Mr.  E.  Cutler,  for  the  Plaintiffs. 

Mr.  Cotton,  Q.C.,  and  Mr.  Otven,  for  the  Defendant,  cited  White- 
head V.  Whitehead  (1),  in  which  the  decision  was  that  a  specific 
legacy  was  not  within  the  Apportionment  Act,  1870,  and  Capron  y. 
Capron  (2)  and  In  re  Cline's  Estate  (3). 

Sib  B.  Malins,  V.C.  :— 

The  expression  which  I  appear  to  have  used  in  the  case  of 
Whitehead  v.  Whitehead  is  too  wide.  I  do  not  think,  as  a  general 
rule,  that  a  specific  bequest  is  not  apportionable.    In  this  case  my 

(1)  Law  Rep.  16  Eq.  628.  (2)  Law  Rep.  17  Eq.  288. 

(3)  Ante,  p.  213. 
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y.-C.  M.     opinion  is  that  there  must  be  an  apportionment  of  the  dividends 

1874       which  accrued  due  in  December,  1872,  and  also  an  apportionment 

Pou!ocK     ^^  favour  of  the  representatives  of  Lady  Pollock  of  the  dividends 

^   *•         which  accrued  in  June,  1873. 
Pollock.  ' 

Solicitors  for  the  Plaintiffs :  Messrs.  Chauntrett  <&  Pollock. 
Solicitor  for  the  Defendants :  Mr.  i2.  Raynes. 


1874 
June  22, 


V.-0.  M.  AXMANN  V.  LUND. 


[1874    A.    58.] 

Letters  Patent — Preiumptian  as  to  Validity — Circulars  threaUning  Legal 
Proceedings — Plaintiff  formerly  Licensee  </  the  Patent. 

The  Court  will  restrain  a  patentee  from  issuing  circulars  threatening  legal 
proceedings  s^nst  infringers  unless  he  will  undertake  to  commence  pro- 
ceedings to  assert  the  validity  of  his  patent ;  and  the  fact  that  the  party- 
seeking  the  aid  of  the  Court  was  formerly  a  licensee  of  the  patent  under  the 
patentee,  and  had  himself  concurred  in  issuing  similar  circulars,  does  not 
prevent  the  Court  interfering  after  the  expiration  of  the  license. 

Un  the  26th  of  November,  1864,  the  Defendant,  who  was  a 
manufacturing  jeweller,  filed  a  provisional  specification  for  the 
purpose  of  obtaining  letters  patent  for  an  invention  for  ^'  Improve- 
ments in  the  manufacture  of  studs,  brooches,  bracelets,  earrings,, 
baskets,  vases,  and  other  such-like  ornaments ;"  and,  having  no 
means  of  his  own,  was  introduced  to  the  Plaintiff  with  a  view  to 
his  furnishing  capital  to  carry  on  the  manufacture.  Negotiations' 
took  place  between  the  Plaintiff  and  Defendant,  and  ultimately 
a  partnership  was  arranged  between  them  on  the  basis  of  an 
advance  by  the  Plaintiff  of  the  sum  of  £800.  This  advance  was- 
made,  and  a  complete  specification  was  filed  by  the  Defendant  at 
the  end  of  the  year  1864  or  the  beginning  of  1865. 

The  Plaintiff  and  Defendant  continued  to  work  the  patent 
together,  but  the  terms  of  the  partnership  were  not  arranged  till 
the  29th  of  November,  1866,  when  they  were  embodied  in  a  deed 
of  that  date,  which  provided  that  the  Plaintiff  and  Defendant 
should  continue  and  be  partners  together  in  the  business  of  manu- 
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facturiDg  and  vending  the  8tuds,  buttons,  brooches,  bracelets,  ear-     Y.-C.  M. 
rings,  baskets,  vases,  and  other  snch-like  articles,  fastenings,  and       i874 
things,  under  and  by  virtue  of  the  said  letters  patent  for  the  period     AumrK 
of  ten  years  to  be  computed  from  the  1st  of  January,  1866,  deter-       ^  ^* 

minable  as  therein  mentioned ;  and  it  was  further  provided  that       

the  patent  rights  should  be  considered  as  belonging  solely  to  the 
Defendant,  but  that  no  part,  share,  or  interest  therein  should  be 
sold,  assigned,  or  otherwise  disposed  of  by  him  without  the  previous 
consent  in  writing  of  the  Plaintiff  during  the  co-partnership; 
and  that  each  of  the  partners  should  be  entitled  to  one  equal  half 
part-  of  the  profits  of  the  business  after  making  all  proper 
deductions. 

In  the  year  1868  the  Plaintiff  and  Defendant,  or  some  of  their 
workmen,  discovered  and  perfected  a  new  process  of  manufacture, 
for  which  they  took  out  a  joint  patent  on  the  21st  of  December, 
1868,  and  filed  a  complete  specification  on  the  21st  of  June,  1869. 
About  the  same  time  they  discovered  a  third  process,  which  they 
called  the  composite  process,  which,  however,  they  did  not  patent. 
Bat  they  continued  to  manufacture  jewelry  according  to  all  the 
three  processes. 

At  various  times  during  the  partnership  some  small  infringe- 
ments of  the.  patent  of  1864  came  to  the  knowledge  of  the  parties, 
which  they  considered  too  insignificant  to  be  worth  notice.  But 
near  the  end  of  1871  a  more  important  infringement  was  dis* 
covered,  and  the  Plaintiff  and  Defendant  took  the  advice  of 
counsel  as  to  whether  proceedings  should  be  commenced  to  restrain 
farther  infringements.  They  were  advised  that  the  specification 
was  bad  as  it  stood,  but  that  it  was  possible  that  it  might  be  made 
of  some  value  by  filing  a  disclaimer  of  parts  of  it ;  but  this  was 
found  impracticable,  and  no  proceedings  were  taken  against  the 
iofiringers. 

The  Plaintiff  and  Defendant  subsequently  finding  that  they 
could  not  continue  to  carry  on  business  amicably  together,  dis* 
solved  partnership  by  a  deed  of  the  2nd  of  July,  1873,  by  which 
the  Plaintiff  assigned  to  the  Defendant  his  interest  in  the  business, 
in  the  words  following : — 

''  All  that  one  undivided  moiety,  or  half  part,  or  share  of  him 
,  the  said  Edmtmd  Aamann,  of  and  in  the  said  stock-in-trade,  credit,. 
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y.-O.  M.     and  effects,  and  also  all  sums  of  money  belonging  or  owing  to  the 
1874        said  co-partnership  business,  and  all  the  estate  and  interest  of  him 
^^^juf^ior     the  said  Edmund  Axmann  therein/' 

Lund.  After  the  termination  of  the  partnership  the  Defendant  con- 

*"""  tinned  to  occupy  the  business  premises  and  to  carry  on  a  similar 
business  to  that  previously  carried  on  by  them  in  partnership. 
The  Plaintiff,  after  trying  for  a  short  time  another  kind  of  occu- 
pation, determined  to  set  up  a  business  on  his  own  account  as  a 
manufacturing  jeweller  at  another  place ;  and  in  order  to  terminate 
all  doubt  as  to  the  respective  rights  of  the  parties  in  the  patent  of 
18(i8,  an  agreement  was  signed  by  them  which  provided  that  the 
patent  should  be  considered  as  the  property  of  both  in  equal 
shares,  and  that  all  moneys,  benefit,  and  advantage  to  accrue  from 
licenses,  or  from  the  user  or  working  of  the  patent,  or  from  rents, 
royalties,  premiums,  fines,  or  other  payments,  should  be  divisible 
between  them,  and  that  all  fees  for  renewal  or  extension  should  be 
contributed  by  them  in  equal  portions,  and  that  each  should  be 
equally  entitled  to  work  the  patent  without  making  any  payment 
to  the  other  of  them. 

The  result  of  these  transactions  was  that  the  Plaintiff  and  De- 
fendant had  each  of  them  an  equal  right  to  manufacture  according 
to  the  patent  of  1868,  and  equally  so,  of  course,  according  to  the 
so-called  composite  process ;  but  that  supposing  the  patent  of  1864 
to  be  valid,  the  exclusive  right  of  manufacturing  according  to  it 
belonged  to  the  Defendant 

The  Plaintiff  commenced  business  in  manufacturing  articles 
according  to  all  the  three  processes,  and,  according  to  the  allega- 
tions of  the  bill,  the  business  seemed  likely  to  prove  very  pro- 
fitable. 

It  was  part  of  the  Plaintiff^s  case  that  he  had  only  recently  dis- 
covered that  on  the  15th  of  March,  1862,  a  provisional  specification 
had  been  taken  out  for  an  invention  which  appeared  to  be  an 
anticipation  of  the  Defendant's  patent  of  1864,  and  that  the  patent 
of  1864  was  also  invalid  from  the  fact  that  on  the  26th  of  Hay, 
1864,  the  Defendant  had  filed  a  provisional  specification  almost  in 
the  identical  words  of  the  subsequent  one.  Assuming  this  to  be 
the  case,  the  time  for  filing  the  complete  specification  had  expired 
before  it  was  filed,  and  the  patent  was  bad  on  that  ground. 
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The  bill  alleged  that  soon  after  the  Plaintiff  commenced  bnsiness     y.-c.  M. 
the  Defendant  had  begun  to  go  about  to  the  different  customers  of        i874 
the  Plaintiff,  asserting  that  the  Plaintiff,  in  manufacturing  and     auiIhn 
selling  his  goods  in  his  business,  was  infringing  the  Defendant's      .  ^' 
patents,  and  threatening  the  Plaintiff's  customers  with  legal  pro-        — 
ceedings  in  case  they  continued  to  purchase  from  the  Plaintiff; 
and  seyeral  instances  were  given  in  which  it  was  proved  that 
attempts  had  been  made  to  induce  different  customers  of  the 
Plaintiff  to  take  the  Defendant's  goods  in  preference  to  his. 

Lithographed  copies  of  two  letters  had  also  been  circulated 
amongst  the  customers  of  the  Plaintiff ;  the  first  of  which  was  a 
letter  professing  to  be  addressed  by  the  Defendant's  solicitor  to 
MessRL  Slater,  Buehingham,  db  do.,  a  firm  who,  it  was  stated,  had 
adyanced  money  to  the  Defendant  for  the  purposes  of  his  bnsines& 
The  letter  was  as  follows : — 

''  I  have  been  consulted  by  Mr.  Waldemar  Limd  with  reference 
to  your  purchasing  and  selling  imitations  of  his  patented  goods. 
I  beg  to  point  out  to  you  that  by  your  selling  and  supplying  such 
goods  yon  render  yourselves  and  your  customers  liable  to  .legal 
proceedings  to  restrain  you  from  any  further  sale  of  them ;  and 
unless  I  receive  your  assurance  that  you  will  discontinue  such  sales 
in  future,  my  client  will  take  steps  to  prevent  the  injury  which  is 
being  done  this  business  by  you  and  your  customers. 

''In  the  event  of  your  not  giving  me  the  required  assurance,  I 
I  must  ask  you  for  the  name  of  your  solicitor." 

This  was  accompanied  by  a  letter  from  Messrs.  Slater,  Bucking^ 
^m,  &  Co.  to  the  customer,  which  was  as  follows : — 

''  Having  received  the  above  letter,  we  think  it  well  to  send  you 
a  copy  of  the  same. 

"For  ourselves,  we  do  not  purchase  or  sell  any  imitation  of 
MessrsL  Waldemar  Lund  db  Co.'b  goods,  and  would  recommend  you 
to  adopt  the  same  course." 

It  did  not  appear  that  the  Defendant  ever  attempted  to  dis- 
criminate between  goods  manufactured  according  to  the  process  of 
^e  patent  of  1864  and  the  other  modes  of  manufacture. 

The  Defendant  gave  evidence  to  shew  that  during  the  continu- 
ftQoe  of  the  partnership,  whenever  it  was  discovered  that  any 
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y.-G.  M.     infringements  of  the  patent  were  going  on,  a  copy  of  a  circular 

1874       which  had  been  prepared  for  the  purpose  was  sent  to  the  parties 

AncANK     supposed  to  be  infringing,  warning  them  that  they  were  infringing 

'^'         the  patent,  and  threatening  proceedings  against  them ;  and  that 

this  course  was  continued  after  counsel  had  been  consulted  as  to 

the  validity  of  the  patent.  It  also  appeared  that  within  a  few 
weeks  of  the  dissolution  of  the  partnership  the  Plaintiff  had  given 
the  Defendant  instructions  to  look  out  for  any  parties  who  might 
be  infringing  the  patent. 

The  bill  prayed  for  an  injunction  to  restrain  the  Defendant 
from  asserting  to  the  customers  of  the  Plaintiff,  or  any  of  them,  or 
any  other  person  or  persons  whomsoever,  that  the  Plaintiff  in  manu- 
facturing or  selling  his  goods  in  his  business  was  infringing  the 
Defendant's  letters  patent  or  patent  rights,  and  from  threatening 
such  customers,  or  any  of  them,  or  any  other  person  or  persons,  with 
legal  proceedings  in  case  they  purchased  or  sold  the  Plaintiff's 
goods. 
The  Plaintiff  now  moved  for  an  injunction  accordingly. 

Mr.  OoUofh  Q-Cy  and  Mr.  BameTf  for  the  Plaintiff  :— 

The  patent  of  1864  can  be  conclusively  shewn  to  be  bad  on 
several  grounds.  The  Plaintiff,  however,  has  a  right  to  require 
the  Defendant  either  to  assert  actively  the  validity  of  his  patent 
by  taking  steps  to  mamtain  it^  or  to  abstain  from  asserting  that  it 
is  valid,  and  threatening  legal  proceedings,  to  which  he  has  no 
intention  to  resort :  BoOins  v.  Hinks  (1),  which  was  a  case  in  all 
respects  similar  to  the  present. 

Mr.  62tiss0,  Q.C.,  and  Mr.  Jason  Smithy  for  the  Defendant : — 

If  this  case  were  exactly  like  BoHins  v.  HinkB  no  argument 
would  be  possible ;  but  there  is  just  that  distinction  between  the 
cases  which  was  pointed  out  in  the  judgment  in  that  case,  namely, 
that  the  rule  there  laid  down  might  not  apply  where  the  question 
was  as  to  a  patent  many  years  old.  This  is  quite  in  aooordance 
with  the  old  distinction  between  patents  which  had  long  remained 
undisputed,  in  which  the  Court  would  grant  an  injunction  pending 
an  action  to  try  the  validity,  and  new  patents  where  no  injunction 

'     (1)  Law  Rep.  18  Eq.  356. 
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was  granted  piBnding  an  action,  and  the  present  case  is  still  open     V.-0.  M. 
for  decision.    The  Plaintiff  is  in  the  position  of  having  ezecnted        1874 
a  deed  admitting  the  validity  of  a  patent,  and  cannot  afterwards     AzKAzm 
torn  Tonnd  and  say  the  patent  was  always  bad.    That  would  be      ^J^ 

allowing  him  to  derogate  from  his  own  grant.    He  could  not  have        

questioned  the  validity  of  the  patent  during  the  continuance  of  his 
license  to  use  it,  Orostley  v.  DioBon  (1),  and  after  having  in  effect 
assigned  all  his  estate  and  interest  in  it  as  part  of  the  partnership 
assets,  he  cannot  afterwards  question  it :  Chamberg  v.  Orichley  (2). 
Here,  also,  the  Plaintiff  has  been  himself  doing  the  very  thing 
during  the  partnership  which  he  now  seeks  to  prevent  the  Defen* 
dant  doing.  The  issue  of  these  circulars  by  the  Defendant  is  no 
more  than  was  done  by  both  during  the  partnership^  and  was  con- 
tinued after  the  time  when,  according  to  the  Plaintiff's  view,  the 
invalidity  of  the  patent  was  known  by  means  of  the  opinion  of 
counsel. 


Sib  B.  Malins,  Y.C,  after  remarking  upon  the  fieusts  of  the  case, 
contmued : — 

If  the  Plaintiff  and  the  Defendant  had  been  mere  strangers 
without  any  connection  in  business  the  case  would  be  covered  by 
my  decision  in  Rollins  v.  Hinks  (3),  to  the  principles  of  which  I 
now  adhere,  that  a  patentee  is  not  at  liberty  to  go  on  threatening 
proceedings  against  other  persons  for  infringing  his  patent  unless 
he  follows  up  those  threats  by  proceedings  to  establish  its  validity. 
I  there  stated  that  if  the  Defendant  could  not  be  restrained  from 
continuing  to  use  those  threats,  a  man  by  taking  out  a  patent  for 
flomething  old  might  issue  circulars  to  prevent  others  from  selling 
an  article  which  was  sold  years  before  the  patent.  Mr.  Olasse  ad- 
mitted that  if  this  case  were  like  Bollins  v.  Hitika  he  could  not 
dispute  the  law  there  laid  down,  or  defend  the  proceedings  of  the 
Defendant. 

The  argument  has  turned  upon  the  question  whether  this  case 
is  or  is  not  distinguishable  from  BoEtins  v.  Einks.  Now  here 
tbe  Plaintiff  and  Defendant  have  not  been  mere  strangers.  It 
appears  that  the  Defendant  took  out  his  patent  in  the  year  1864, 

(1)  10  H.  L.  C.  293.  (2)  33  Beav.  374. 

(i)  Law  Rep.  13  Eq.  355. 
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V.-0,  M.     and  the  Plaintiff  afterwards  joined  him  as  partner.     One  of  the 
1874       provisions  in  the  articles  of  partnership  was  that  the  patent  rights 

AxiLANN  ^^  13^  should  be  considered  as  belonging  solely  to  the  Defendant, 
LuKP  ^^^  ^^^  ^^  P^*^'  share^  or  interest  thereon  should  be  sold,  assigned, 
— ^'  or  otherwise  disposed  of  by  him  without  the  previous  consent  in 
writing  of  the  Plaintiff  during  the  oo-partnerehip.  Then  these  two 
gentlemen  went  on  from  1866  to  1873,  working  this  patent  together, 
and  during  that  time  I  think  it  is  distinctly  proved  that  the  Plain- 
tiff, in  concurrence  with  the  Defendant^  continued  to  assert  the 
validity  of  the  patent  by  issuing  circulars  warning  the  public  fiom 
infringing  it.  [His  Honour  then  referred  to  the  evidence  on  this 
pointy  and  continued : — ]  On  the  2nd  of  July,  1873,  the  partner* 
ship  was  dissolved,  without  any  reservation  to  the  Plaintiff  of  any 
rights  in  the  patent  of  1864,  it  being  assumed  on  both  sides,  and  I 
think  correctly,  that  whatever  patent  rights  there  were  belonged 
to  the  Defendant.  As  to  whether  the  patent  is  valid  or  invalid*  I 
give  no  opinion.  That  is  not  the  question  before  me.  There 
seems  very  strong  reason  to  doubt  its  validity,  because  it  is  posi- 
tively asserted  that  the  complete  specification  is  dated  more  than 
six  months  after  what  must  be  considered  to  be  the  provisional 
specification.  But  I  give  no  opinion  upon  the  validity  of  the  patent 
If  it  is  valid  at  all,  the  Defendant  is  entitled  to  restrain  any  person 
from  manufacturing  any  article  covered  by  it  If,  on  the  other 
hand,  it  is  invalid,  he  has  no  right  to  use  these  threats  to  the 
public,  which  are  calculated,  not  only  as  to  the  Plaintiff,  but  as  to 
everybody  else,  to  destroy  business.  Many  persons  would  imme- 
diately cease  selling  an  alleged  patented  article  rather  than  mn 
the  risk  of  being  drawn  into  a  litigation  which  might  be  of  a  very 
formidable  character.  And  the  utmost  danger  might  be  occasioned 
to  the  public  if  a  man  were  to  take  out  a  patent  for  a  thing  nolo* 
riously  of  great  antiquity,  and  by  issuing  drculars  to  monopolise  a 
very  large  trade  and  destroy  the  trade  of  others.  Therefiore,  I 
think  it  is  of  the  utmost  importance  that  this  sort  of  threatening 
should  be  only  allowed  within  justifiable  limits. 

It  is  argued  on  behalf  of  the  Defendant  that  the  Plaintiff  has 
acted  so  as  conclusively  to  admit  the  validity  of  the  patent,  as 
between  himself  and  the  Defendant.  That  question  cannot  be 
decided  now.    The  Defendant's  proper  course,  if  he  wishes  to  raise 
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that  point,  will  be  to  take  some  proceedings  to  restrain  the  Plain-     V.-0.  M. 
tiff  from  disputing  the  validity  of  the  patent,  or  by  some  action       1874 
against  him  to  pnt  in  issue  his  right  to  dispute  it    As  regards  the     axmanv 
actual  notice  issued  by  the  Defendant,  the  terms  of  it  are,  in  my      ^^^ 

opinion,  wholly  unjustifiable.    There  are  two  patents,  one  taken       

out  in  1864  by  the  Defendant  before  the  commencement  of  the 
partnership,  and  the  other  taken  out  in  1868,  in  the  joint  names 
of  and  with  the  sanction  of  the  partners  during  the  partnership; 
and  though  after  the  dissolution  both  partners  had  an  equal  right 
to  use  the  patent  t>f  1868,  no  distinction  was  drawn  between  the 
tvo  patents  in  these  notices. 

It  still  remains  to  be  considered  whether  the  Plaintiff  has  con- 
duBirely  bound  himself  to  admit  the  validity  of  the  patent.  There 
is  no  doubt  whatever  that  a  man  who  acquires  a  license  to  use  a 
patent  cannot  dispute  its  validity  as  between  himself  and  the 
patentee  during  the  currency  of  the  license,  just  in  the  same  way 
as  a  tenant  is  estopped  from  disputing  the  title  of  his  landlord 
during  the  currency  of  his  tenancy.  But  at  the  expiration  of  the 
license  he  is  as  much  at  liberty  to  dispute  it  as  if  he  had  never 
had  a  license  at  all,  just  as  a  landlord's  title  may  be  disputed  by  a 
tenant  after  the  tenancy  has  expired.  Now,  undoubtedly  during 
the  continuance  of  the  partnership  the  Plaintiff  had  by  contract,  as 
licensee,  according  to  Crosdey  v.  Dixon  (1),  precluded  himself  from 
disputing  the  validity  of  the  patent.  But  the  case  is  quite  different 
when  the  license  has  expired,  and  new  facts  may  have  been  since 
discovered  which  were  perhaps  kept  carefully  concealed  during  the 
partnership,  such  as  the  case  here  suggested  as  to  the  date  of  the 
provisional  specification  rendering  the  patent  invalid.  It  is  said 
that,  because  the  Plaintiff  admitted  the  validity  of  the  patent 
during  the  continuance  of  the  partnership,  and  asserted  it,  pro- 
bably in  good  faith,  he  is,  after  the  termination  of  the  partnership, 
no  longer  at  liberty  to  dispute  its  validity ;  and  Mr.  QltMse  based 
an  argument  upon  the  fact  of  the  patent  being  ten  or  twelve  years 
old,  and  he  relied  upon  the  old  rule  of  the  Court  never  to  grant 
an  injunction  till  a  patent  had  been  established  at  law,  unless  it 
was  of  old  date,  but  that  if  it  was  old,  and  the  public  had  long 
acquiesced  in  the  use  of  it»  an  injunction  was  sometimes  granted 

(1)  10  H.  L.  C.  293. 
ToL.  XTIII.  2  A  2 
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y.-a  ic  pending  the  trial,  though  even  in  that  case  the  validity  of  the 
1874       patent  had  to  be  tested  by  an  action  at  law. 

A^rrinT  Then  the  result  of  all  this  is  that^  in  my  opiniim,  the  Plaintiff 
did  during  the  partneiship  preclude  himself  from  any  i^t  to 
dispute  the  validity  of  the  patent.  Bat  aflter  its  expiiatioD  he 
became  at  liberty  just  as  much  as  the  rest  of  Her  Majesty's 
subjects  to  dispute  its  validity,  subject,  however,  to  be  answer- 
able in  damages  in  ease  the  Defendant  establishes  the  validity 
of  the  patent  in  any  proceedings  against  the  Flainti£  The 
Defendant  declines  to  undertake  to  take  proceedings  at  law  to 
establish  the  validity  of  the  patent,  and  I  retain  the  opinion  I 
expressed  in  BoBina  v.  JSTtnis  (1),  that  as  he  will  not  foUow  up  the 
rights  he  asserts  by  proceeding  to  establish  the  validity  of  the 
patent,  he  ought  to  be  restrained  from  circulating  threats.  I 
shall  follow  that  decision,  and  grant  an  injunction  against  the 
Defendant's  issuing  circulars ;  prefaced,  however,  by  a  statemeiit 
that  the  Defendant  declines  to  undertake  to  take  legal  proceedings 
to  establish  the  validity  of  the  patent. 

Solicitors :  Messrs.  Lattey  &  Hart ;  Mr.  8.  J.  Bobinson. 


V.<J.  M.  In  re  STEATHMOEE  ESTATES. 

^5^         Land$  CRatues  Ad — Notice  to  treat — Ahomdimmmt  of  part  qf  Undertakifig^ 
June  26.  ^<^^  <^  9f  ^vnd, 

A  railway  company  haying  power  to  take  oompulcorily  oertain  portuns  d 
an  estate,  served  notices  to  treat  for  them.  They  afterwards  abandoDed 
part  of  their  undertaking,  including  the  land  comprised  in  some  of  the 
notices,  but  took  the  rest  and  paid  the  purchase-money  into  Otmrt,  the 
estate  in  question  being  the  subject  of  a  teBtamentaxy  settlement  Beto 
the  abandonment  oertain  oosts,  charges^  and  expenses  had  been  incuned  by 
the  tenant  for  life  under  the  settlement,  and  certain  other  costs  were  sabse- 
quently  incurred  in  an  unsuccessful  attempt  to  obtain  compensation  for  not 
going  on  with  the  notice  to  treat  in  respect  to  the  abandoned  portions  :— 

ffddf  on  a  petition  by  the  tenant  for  life  for  investment  of  the  fund  in 
Ck>urt,  that  these  costs,  charges,  and  expenses  might  properly  be  paid  octoT 
the  fund  before  investment 

X  HIS  was  a  Petition  for  the  investment  of  a  snm  of  £1087  10*>} 
which  had  been  paid  into  Court  by  the  Hemd  HemjMtead  and  Lon- 

(L)  Law  Bep.  13  £q.  855. 


] 
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don  and  North-Westem  BaUway  Gompamff  as  tbe  purchase-money     v.<;.  h. 
and  compensation  for  certain  land  taken  by  the  company,  and  for       1874 
payment  of  the  dividends  thereon  to  the  Petitioner,  Lady  OlamiSy       '^^ 
for  her  life.  Stbathmobb 

The  pieces  of  land  in  question  formed  part  of  the  settled  estates  — ^ 
of  the  Earls  of  Strathmore  in  Hertfordshire,  which  were  devised 
by  the  will  of  the  late  Lord  Olamie  to  the  Petitioner  for  life,  and 
subject  thereto  to  the  use  and  behoof  of  such  one  or  more  of  the 
son  or  sons,  daughter  or  daughters,  of  himself  and  the  Petitioner, 
for  such  estates  and  interests  as  the  Petitioner,  notwithstanding 
coverture,  might  by  deed  or  by  her  last  will  and  testament  direct, 
Ihnit,  and  appoint  of  and  concerning  the  same,  with  divers  re- 
mainders over,  under  which  the  present  Earl  of  Strathmore,  the 
eldest  son  of  the  late  Lord  GJamU,  was  interested. 

On  the  12th  of  June,  1869,  the  Eemel  Hempetead  and  London 
and  North'Wedem  Batttoatf  Ompawy  served  notice  upon  the  Peti- 
tioner and  Lord  Slraihmore  to  treat  for  certain  portions  of  the 
Slralhmore  estates  in  Eertfordehire,  which  they  were  entitled  to 
take  under  the  powers  of  some  of  their  Acts.  The  company  sub- 
sequently abandoned  part  of  their  undertaking,  and  some  parts 
only  of  the  land  comprised  in  the  notice  to  treat  were  actually 
taken.    The  fund  now  in  Court  represented  the  parts  so  taken. 

The  Petitioner  had,  however,  before  the  abandonment,  incurred 
certain  coets^  charges,  and  expenses  in  and  about  the  parts  of  the 
Straffitmore  estates  which  were  not  actually  taken  by  the  company, 
and  also  in  attempting  to  enforce  payment  by  the  company  of 
compensation  for  their  failure  to  act  upon  such  notices  to  treat 
given  by  them  as  comprised  land  required  for  their  abandoned 
railway;  and  the  Petition  asked  that  the  residue  of  the  costs, 
charges,  and  expenses  not  properly  payable  by  the  company  might 
be  paid  out  of  the  fond  in  Court. 

Mr.  JD.  SturgeSf  for  the  Petitioner : — 

Costs  were  allowed  out  of  a  fund  in  Court  under  similar  circum- 
stances by  yice-Chancellor  Stuart  in  Be  Aubrey's  Estate  (1).  This 
application  is  made  with  the  concurrence  of  the  Earl  of  Strathmore, 
though  he  is  not  made  a  respondent. 

(1)  17  Jur.  874. 

2ul  2  2 
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YrO.  M.         Mr.  Beminffs,  for  the  company. 
1874 
i^       Sib  R  Malins,  V.C.  : — 

EsTATBs.  I  am  of  opision  that  the  order  in  Be  Atibreys  Estate  (1)  was 
quite  right,  and  I  shall  follow  it.  The  case  appears  somewhat 
similar  to  a  matter  of  In  re  Lopes*  Trusts,  which  came  before  me 
on  the  1st  of  May  last,  and  on  which  I  made  an  order  similar  to 
the  one  now  asked  for.  I  think,  however,  that  the  Earl  of  StraHh 
more  should  be  made  a  co-Petitioner,  and  subject  to  this  amend* 
ment  the  order  will  be  made  as  prayed. 

Solicitors :  Messrs.  Western  &  Sons ;  Mr.  (7.  E.  Forster. 


V.-0.  M.  MATTHAEI  v.  GALITZIN. 

l^  [1873    M.    167.] 

^      *     '  Juriidiction  of  Court — Plaintiff  and  Defendant  Foreigneri — Confrere^  Foreign 

— Subfect-maUer  Foreiffi^^^Demurrer, 

Bill  filed  by  a  foreigner  against  another  foreigner,  and  against  an  English 
company  formed  for  working  a  Bussian  mine,  to  restrain  the  Engllab  oom- 
pfiny  from  paying  to  a  foreigner  part  of  the  profits  of  the  mine  whioh  were 
claimed  by  the  Plaintiff,  by  way  of  commiasian,  and  also  for  an  aoooont  of 
profits  against  the  compaoy. 

Demurrer  allowed. 

X  HIS  case  came  on  npon  two  demurrets  for  want  of  equity  to  a 
bill  fQed  by  the  Plaintiff,  Jvlie  MaUhaei,  of  the  Charing  Orm 
Hotel,  London,  and  of  Antwerp,  in  Belffium,  widow  (administratrix 
in  England  of  Carl  Friedrieh  MaiOtaei,  formerly  of  Bdnowr,  bat 
a  naturalised  British  subject,  and  now  dead),  against  the  Princess 
AniMt  D.  Qalxtzin  and  the  BiLssian  Ironworks  Company,  Limited. 
The  bill  stated,  that  in  and  previously  to  the  year  1863,  Ivan 
Chepeleff  and  Nicolas  Chepeleff  were  entitled  to  certain  minerals 
and  other  property  in  Bassia,  known  as  the  works  of  Vieksa,  and 
haying  become  embarrassed  were  desirous  of  getting  up  a  com* 
pany,  established  in  England,  for  working  the  same. 

(1)  17  Jur.  874, 
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In  November,  1863,  Ivan  and  Nicolas  Chepdeff  entered  into  an     y..g.  m« 
agreement  with  Carl  F.  Matthaei,  then  of  JSanaver,  merchant,        1374 
whereby  they  gave  him  powers  to  raise  money  and  form  a  com-    i^i^JJ^^ 
pany  for  the  purpose  of  developing  and  working  the  said  property ;         «• 
and  they  agreed  on  their  own  behalf  and  that  of  their  heirs  and        .... 
SQCcesaors,  that  if  the  said  Carl  MaUhaei  should,  either  by  estab- 
lishing a  company  or  otherwise,  succeed  in  procuring  the  said 
property  to  be  developed  and  worked  to  a  profit  to  themselves, 
they  would  pay  him  a  commission  of  £10  per  cent,  upon  all 
moneys  which  should  be  payable  to  or  be  received  by  them  during 
the  whole  period  of  such  working ;  but  it  was  understood  that  the 
advantage  promised  to  the  said  Carl  Matthaei  was  to  be  in  force 
only  in  case  he  should,  by  means  of  a  company,  or  otherwise,  pro- 
cure the  necessary  capital  or  funds  for  developing  and  working  the 
property. 

The  said  Carl  MaUhaei,  acting  upon  the  said  authority  and 
agreement,  expended  much  time  and  money  in  endeavouring  to 
obtain  the  funds  necessary  for  working  the  said  property,  and  ulti- 
mately succeeded  in  establishing  the  Defendant  Compaay,  which 
was  incorporated  in  the  year  1865,  under  the  Companies  Ast^  1862, 
and  the  company  obtained  from  Ivan  and  Nicolas  Ohepdeff  a  lease 
or  grant  for  the  working  of  the  property  for  the  term  of  thirty- 
seven  years  upon  certain  terms,  one  of  which  was,  that  the  net 
profits  to  be  obtained  by  such  working  should  be  shared  between 
the  Defendant  Company  and  Ivan  and  Nicolas  Ohepdeff ^  and  their 
heirs  and  successors,  in  the  proportions  of  two-fifth  parts  thereof 
for  the  Defendant  Company  and  three  fifth  parts  thereof  for  the 
said  Ivan  and  Nuxlas  Chepdeff  and  their  heirs  or  successors  to  the 
property. 

The  Defendant  Company  had,  ever  since  1865,  obtained  laxge 
sums  from  working  the  property.  The  said  Ivan  and  Nicolas 
Ch^^ff  were  both  dead,  and  the  beneficial  interest  in  the  pro- 
perty had  devolved  upon  the  Defendant,  the  Princess  Aurna 
Oditzin,  who  was  now  entitled  to  three-fifth  parts  of  the  profits 
derived  therefrom,  but  subject  to  the  payment  thereout  of  the 
commission  under  the  agreement  with  Carl  Matthaei. 

The  Defendant  Company  had  paid  to  the  Defendant  Anna 
GalitHn  considerable  sums  of  money,  amounting  in  the  year 


V. 

GALnzix, 
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V.-C.  M.      1872  to  £43,000,  or  thereabouts,  in  respect  of  her  three-fifth 

1874  shares  of  the  profits. 
Mattoaki  ^^^2  Matthad  died  in  the  year  1868,  and  on  the  9th  of 
February,  1869,  letters  of  administration  of  his  estate  and  effects 
were  granted  to  the  Plaintiff  in  England,  whereby  she  became  the 
legal  personal  representative  of  the  said  Carl  Matihaei.  The  De- 
fendant Anna  Chxiitzin  was  now  resident  in  Eussia,  out  of  the 
jurisdiction  of  this  Court. 

The  Plaintiff  had  applied  on  several  occasions  to  the  Defendant 
Anna  Galitzin  for  an  account  of  the  moneys  she  had  received 
from  the  company  in  respect  of  her  three-fifth  shares  of  the- 
profits  of  the  working  of  the  property,  and  also  to  pay  to  the 
Plaintiff  the  amount  of  the  commission  at  £10  per  cent,  upon  the 
moneys  so  received  by  her,  but  she  had  refused  to  come  to  such 
account  or  make  such  payment,  and^being  resident  in  jRfWto,  had,. 
in  fact,  neglected  to  give  any  answer  to  the  Plaintiff's  letters  or 
applications. 

In  addition  to  the  sums  already  paid  to  the  Defendant  Anna 
Gal^zin  by  the  Defendant  Company,  there  was  a  large  sum  accriK 
ing  due  to  her  in  respect  of  her  three-fifth  shares  in  the  profits  of 
the  working  of  the  property,  and  the  Defendant  Company  proposed 
and  intended,  without  regard  to  the  Plaintiff's  rights,  to  remit  to 
BuB^ia^  to  the  Defendant  Anna  QalUwin,  the  amount  due  to  her.. 
The  Plaintiff  alleged  that  she  had  no  means  oi  ascertaining  what 
was  properly  payable  to  the  Defendant  Awna  Oalit«in  except 
through  the  Defendant  Company,  and  the  Plaintiff  had  no  power, 
except  through  this  Court,  of  obtaining  such  information  from  the 
Defendants,  or  of  obtaining  the  money  payable  to  her. 

The  bill  therefore  prayed  that  the  Plaintiff  might  be  declared 
entitled  to  receive  from  the  Defendant  Company,  out  of  the  moneys- 
payable  by  them  to  Anna  OciUsAn^  a  sum  equal  to  £10  per  cent, 
upon  all  the  moneys  already  paid  by  the  company  to  Amm 
OaIitzin,SLnd  upon  the  amount  now  due  to  her  from  the  company; 
and  the  bill  prayed  an  account  against  the  company  of  all  such 
moneys,  and  that  the  company  might  be  ordered  to  pay  to  the 
Plaintiff  what  should  be  found  due  to  her,  and  that  in  the  mean- 
time the  company  might  be  restrained  by  injunction  from  paying 
to  Anna  Odlitzin  any  of  the  moneys  due  or  payable  to  her ;  and 
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that  the  Defendant  Anna  ChdUzin  might  be  testrained  from  leceiv-  y.^.  m. 

ing  the  same  except  upon  making  proper  proyision  for  liquidating  jgy^ 

thexeoat  in  England  the  PlaintifiTs  claim.  MArraABi 


Mr.  OIoBse,  Q.C.y  Mr.  Simpson,  and  Mr.  CKHf  for  the  demurrer 
by  the  Btusian  Ironworks  Company : — 

The  Court  has  no  jurisdiction  to  decide  this  case.  The  question 
is  one  arising  between  two  foreigners,  and  the  subject-matter  in 
dispute  is  foreign.  The  company,  although  it  has  an  office  in 
Engiandy  is  in  Sstct  a  Bussian  company,  and  the  property  worked 
by  the  company  is  in  Bussia.  This  point  as  to  the  jurisdiction  of 
the  Court  has  been  conclusivdiy  decided  in  Norris  v.  Chambers  (1). 
A  director  of  a  i)ompany  established  in  England  to  work  mines  in 
Prussia  had  paid  a  large  sum  towards  the  purchase.  The  vendor 
annulled  the  contract,  and  rensold  the  mines  to  a  new  company 
with  notice^  and  a  bill  by  the  representative  of  the  director  to 
establish  a  lien  on  the  estate  for  the  advances  was  dismissed,  on 
the  ground  that  a  suit  between  parties  residing  here  to  enforce  a 
lien  on  immoveable  property  situate  out  of  the  jurisdiction  required 
that  some  special  state  of  circumstances  should  be  established  to 
enable  the  Court  to  give  any  relief.  This  was  affirmed  by  Lord 
GampbeU  (2),  who  decided  that  the  Court  would  not  interfere  if  the 
subject-matter  of  litigation  was  in  a  foreign  country  where  there 
were  Courts  having  the  means  of  deciding  upon  and  enforcing  the 
rights  of  the  parties*  There  was  a  similar  decision  in  Coohney  v. 
Anderson  (3),  where  a  bill  was  fUed  to  administer  the  trusts  of  a 
Sootch  creditor's  deed,  under  which  a  mining  concern  in  Scotland 
was  to  be  carried  on  by  a  trustee,  all  the  parties  except  the  Plain- 
tiff being  domiciled  in  SeoUand,  and  a  demurrer  to  the  bill  was 
allowed  by  the  Master  of  the  Bolls.  That  decision  was  also 
affirmed  (4).  Then,  in  BIdke  v.  Blake  (5),  your  Honour  fol- 
lowed Coohney  v.  Anderson,  and  allowed  a  plea  to  the  jurisdic- 
tion where  the  contract  was  entered  into  at  Boulogne  between  the 
Plaintiff,  who  was  resident  there,  and  an  Irishman,  relating  to 
property  in  Ireland. 

(1)  29  Beav.  246.  (3)  31  Beav.  452. 

(2)  3  D.  F.  &  J.  683.  (4)  1  D.  J.  &  S.  365. 

(5)  la  W.  R.  944. 
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y.-C.  M.  Another  objection  is,  that  the  Plaintiff  is  the  reptesentatiye  of 
1874       an  agents  who  is  alleged  to  have  been  entitled  to  a  oommisaion,  and 

MatthIei  ^^®  biU  is  filed  against  the  lessor  and  the  lessee  to  recover  his  com- 
mission. It  is  the  same  thing  as  if  a  honse  agent,  entitled  to  a 
commission  npon  letting  a  honse,  were  to  file  a  bill  against  the 
lessor  and  lessee  to  establish  his  right  to  the  commission.  That  is 
not  a  subject  to  be  dealt  with  by  a  Court  of  Equity.  The  interest 
of  the  Plaintiff's  husband  is  alleged  to  have  been  created  prior  to 
the  lease ;  that  is,  by  an  agreement  between  him  and  the  two 
Chepdeffs,  the  agreement  being  that  if  Maithaei  should  form  a 
company  for  working  the  mines  at  a  profit,  the  Ohepdeffs  would 
pay  him  a  commission  of  £10  per  cent,  upon  all  moneys  receired 
by  them  during  the  whole  period  of  the  working.  That  being  so, 
the  lease  was  executed,  and  the  inference  is  that  the  PlauitifiTs 
husband  was  privy  to  the  granting  of  the  lease  under  which  the 
company  covenant  to  pay  the  moneys  received,  partly  to  the 
Chepdeffs;  but  the  bill  now  seeks  to  restrain  the  company  fiom 
performing  the  covenants  in  the  lease  to  which  Maithaei  was  in 
fact  a  party*  Assuming  that  the  Plaintiff  has  some  lien  upon  the 
property,  that  question  really  depends  upon  Russian  law^  not 
English  law,  and  cannot  be  decided  by  this  Court. 

£The  Vice-chancellor  : — Suppose  the  Princess  OalUsin  had  not 
appeared  to  this  bill,  how  could  her  appearance  have  been  enforced  ? 
The  company  is  sued  to  prevent  them  from  paying  money  to  tlie 
Princess,  but  suppose  they  do  pay  it,  what  remedy  has  the  Plaintiff 
against  her  ?] 

The  Plaintiff  has  no  remedy  in  this  country  in  that  respect;  bat 
if  the  proceedings  had  been  instituted  in  the  Bussian  Courts,  she 
would  have  had  a  complete  remedy;  and  there  is  nothing  to  shew 
that  she  has  any  difficulty  in  asserting  her  rights  in  the  Bussian 
Courts. 

The  Princess  not  being  resident  here,  this  Court  can  exercise  no 
jurisdiction  over  her,  nor  can  it  enforce  any  order  made  against 
her.  The  Court  cannot  put  her  in  contempt,  and  cannot  get 
at  her  property.  The  bill  is  therefore  a  mere  hrtUum  fulmen; 
it  offends  against  every  principle,  and  the  demurrer  ought  to  be 
allowed. 
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Mr,  Cotton^  0*0.^  and  Mr.  Kenyan  Parker ,  for  the  demurrer  by     y.  o.  M. 
the  Princees  QaUtzin : —  1874 

We  advance  the  same  argaments  as  the  company^  that  the  Plain-  Matthaei 
tiff  and  Defendant  being  both  foreigners,  and  the  property  situate  GAurzizr. 
abroad,  there  is  no  jurisdiction  in  this  Court.  ""^ 

The  Plaintiff  claims  under  an  agreement  entered  into  by  her 
husband,  to  whom  letters  of  administration  were  granted  her  in 
England,  but  MaUhaei  was,  at  the  time  the  agreement  was  executed, 
a  Hanoverian  merchant,  and  there  is  nothing  shewn  to  take  the 
case  out  of  the  jurisdiction  of  the  foreign  Courts.  It  is  a  mere 
money  demand,  to  be  paid  out  of  profits  collected  in  Bussia.  It  is 
governed  by  the  case  of  Mayor  of  London  v.  Cox  (1),  where  the 
garnishee  moved  to  restrain  a  foreign  attachment.  In  that  case 
Mr.  Justice  Willea  says  (2) :  **  The  Defendant  may  have  an  answer 
hj  way  of  payment,  or  release,  or  discharge  by  the  law  of  his  own 
country,  which  he  may  despair  of  establishing  according  to  the 
roles  of  evidence  used  in  a  foreign  jurisdiction ;  or  a  bar  by  way 
of  prescription,  which,  as  being  matter  of  procedure,  will  be  in- 
admissible there.  The  place  where  he  is  sued  may  thus  be  all- 
important  ;  and  shall  it  depend  upon  the  will  of  his  debtor,  who 
is  in  default,  to  elect  for  him  a  jurisdiction  ?  That  would  be  to 
affeot  A.  by  the  unauthorized  act  of  B^  over  whom  he  has  no 
control,  and  therefore  it  is  not  merely  different  from  law,  which  a 
valid  custom  may  be^  but  contrary  to  a  principle  of  justice,  which 
no  valid  costom  can  be." 

Mr.  CottreU  (Mr.  Eiggins^  Q.C.  with  him),  in  support  of  the 
bill:— 

There  is  nothing  to  prevent  this  Court  from  having  jurisdiction 
in  a  case  like  the  present.  The  statement  in  the  bill  describes  the 
Plamtiff,  Jtiie  MaUhaei^  as  of  the  Charing  Cross  Hotel.  Her  hus- 
band is  described  as  a  naturalised  Englishman,  and  letters  of  ad- 
ininistration  were  granted  to  the  Plaintiff.  The  domicil  of  a 
widow  is  the  domicil  of  her  husband,  consequently  the  Plaintiff 
is  sufficiently  an  Englishwoman  to  support  a  bill  in  this  Court. 
Then  with  regard  to  the  Defendants,  there  is  no  allegation  in  the 

(1)  Law  Rep.  2  H.  L.  239.  (2)  Law  Rep.  2  H.  L.  268. 


GAUTZDf. 
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y.-C.  JUL     bill  that  the  Princess  ChlUzin  is  not  a  British  subject    Her  name 
1S74        is  no  doubt  foreigUi  but  the  case  being  now  heard  upon  demuner, 

HAnBAsi  there  is  nothing  but  the  bill  from  which  any  conclusion  can  be 
drawn,  and  the  Princess  must  be  taken  to  be  a  British  subject 
until  the  contrary  is  shewn.  The  Btuaian  Ironworks  Compam/, 
although  having  a  foreign  tide,  is  undoubtedly  an  English  com* 
pany,  formed  under  the  English  Joint  Stock  Companies  Acts,  and 
having  an  office  in  London  for  the  transaction  of  its  business.  The 
object  of  the  company  is  to  work  a  Bussian  mine,  but  the  proceedB^ 
are  remitted  to  England,  and  are  divided  here  among  the  share* 
holders :  In  re  Oeneral  Company  for  Promotion  of  Land  Credii  (1). 
The  allegation  in  the  bill  is  that  the  company  have  a  large  som 
of  money  out  of  the  profits  acquired  by  them  from  the  working  of 
the  property,  and  what  we  seek  is  an  injunction  to  restrain  them  from 
parting  with  that  mon^  in  contravention  of  the  agreement  with 
Carl  Friedrich  MaUhaei.  We  do  not  ask  for  a  lien  upon  the  renti^ 
and  profits  of  the  property  in  Rmsia,  but  we  ask  an  account 
against  the  English  compamy  of  moneys  remitted  to  them  and 
distributed,  and  of  moneys  now  in  their  hands  ready  Ibr  distri- 
bution.  We  claim  a  right  to  a  certain  part  of  that  money,  and  we 
ask  an  injunction  to  restrain  the  company  irom  parting  with  it 
The  subject-matter  of  the  suit,  therefore,  h  not  foreign ;  and  the 
Plaintiff  being  a  British  subje^  the  company  being  English,  and 
there  being  no  allegation  t^t  the  Defendantj  Princess  OaUtdn,  ifr 
a  foreigner,  this  is  the  proper  Court  to  come  to  for  a  redress  of  our 
rights,  which  are  distinctly  shewn  upon  the  bill. 

In  Maitnder  v.  Lloyd  (2)  and  Hendriek  v«  Wood  (3)  the  Court 
decided  that  it  could  exercise  jurisdiction  where  the  subject-matter 
waa  foreign.  The  former  of  these  suits  was  instituted  to  wind  up 
a  partnership  in  Haytij  where  the  property  was  situate ;  and  in 
the  latter  case  the  property  was  in  Jamaka.  Therefore  we  have 
authority  for  filing  a  bill  to  enforce  this  claim. 

Sir  K.  Malins,  V.C.  : — 

I  think  it  is  dear  upon  the  face  of  the  bill  that  there  is  no  right 
against  the  company  if  there  is  none  against  the  Princess  Oolitxin^ 

(1)  Law  Rep.  5  Ch.  363 ;  Ibid.  5  H.  L.  176.  (2)  2  J.  &  H.  718. 

(3)  9  W.  B.  588. 
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They  are  made  parties  as  stake-holdersy  and  it  is  said  they  are     y^.  m. 
bonnd  to  pay  the  Princess  three-fifths,  subject  only  to  the  liability       ig74 
of  paying  the  10  per  cent,  commission  to  the  FlaintifiT.  Maotrabi 

If,  therefore,  the  bill  fails  against  the  Princess,  it  most  neoes-  _  *^ 
sarily  fail  as  against  the  company.  That  would  be  the  case  at  the  -«-* 
hearing  of  the  cause.  The  bill,  therefore,  must  be  regarded  as  a 
bill  against  the  Princess.  What,  then,  are  the  facts?  Here  is  a 
case  in  which  the  hnsband  of  the  Plaintiff,  who  was  a  foreigner, 
entered  into  a  contract  with  another  forever  respecting  property 
situate  in  a  foreign  country.  What  right  in  such  a  case  can  there 
be  to  sue  here  ?  Can  any  one  sue  in  the  C!ourts  in  this  country  in 
matters  relating  to  foreign  property,  the  contract  being  foreign, 
and  both  parties  foreign  subjects  ? 

Certaiuly,  according  to  my  yiew,  it  is  no  part  of  the  business  of 
this  Court  to  settle  disputes  between  fordgners.  There  must  be 
some  cause  for  giTing  jurisdiction  to  the  tribunals  of  this  country ; 
either  flie  property  or  the  parties  must  be  here,  or  there  must  be 
something  to  bring  the  subject-matter  within  the  cognisance  of 
tiiis  Court  This  is  the  case  of  a  Plaintiff  who,  though  now  stated 
to  be  liying  at  the  Oharing  Oroes  Hioiel,  is  resident  at  Antwerp  ; 
and  it  is  admitted  she  is  a  foreign  subject  suing  another  foreign 
subject.  If  I  were  to  OTcrrule  the  demurrer  and  allow  the  suit  to 
proceed,  it  would  under  sodi  circumstances  be  useless.  It  would, 
be  a  grieTOUS  hardship  if  a  fore^;ner  residing  in  a  foreign  country, 
and  haying  property  in  that  country,  where  there  are  tribunals  in 
which  the  rights  of  subjects  of  that  cotmtry  can  be  asserted,  could 
^  dn^ged  into  the  Courts  of  this  country  and  be  subjected  to  the 
amioyance  of  all  the  proceedings  in  these  Courts.  It  is  certainly 
a  jorisdiction  which  ought  not  to  be  exercised  except  in  cases  of 
absolute  necessity.  Then  arises  the  question  whether  the  Plaintiff 
is  entitled  to  any  remedy  against  the  Princess,  and  if  she  is  not, 
then  she  is  not  entitled  as  against  the  company. 

All  the  cases  cited  go  upon  the  same  principle — such  as  Blahe  v. 
Blake  (1),  Norria  y.  Ohamben  (2),  and  Caohney  y.  Andenon  (3) — 
and  they  shew  that  you  cannot  sue  a  foreigner  in  this  country,. 

(1)  18  W.  B.  944.  (2)  29  Beav.  246 ;  3  D.  F.  &  J.  683. 

(3)  31  Beav.  452 ;  1  D.  J.  &  S.  365. 
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V.-C.  M.     unless  the  parties  are  resident  here  or  the  property  is  situate  in 
1874        this  country. 

Maithasi       I  fii^d  ^y  opinion  in  Blake  v.  Blake  (1)  follows  those  authorities. 

Gautzin.    '^^^  ^^  ^  ^^^^^  ^  which  the  Plaintiff  was  a  foreigner  resident 

at  Boulogne,  and  the  Defendant  was  an  Irishman,  for  that  purpose 

also  a  foreigner,  and  resident  in  Irdand,  for  the  sale  of  some  land 
in  Irda/ndj  and  the  contract  was  entered  into  at  Bovlogne.  A 
receiver  of  the  property  had  been  appointed  by  the  Court  of 
Chancery  in  Ireland^  and  a  bill  was  filed  in  this  Court  asking  that 
certain  deeds  relating  to  the  property  might  be  ordered  to  be  given 
up.  I  find  that  I  made  these  observations  in  that  case :  I  had  no 
doubt  that  when  persons  who  were  resident  here  entered  into  a 
contracti  though  the  subject-matter  of  the  contract  was  abroad, 
yet  that  the  contract  might  be  sustained ;  but  when  neither  party 
had  anything  to  do  with  this  country,  and  the  subject-matter  was 
not  situated  here,  as  in  that  case,  then,  if  the  plea  were  overruled, 
the  Court  might  as  well  be  called  upon  to  interfere  in  the  a£Guis 
,of  all  countries.  Two  Frenchmen  might  come  here  to  have  their 
disputes  decided.  IreUmd  for  this  purpose  was  a  foreign  country. 
They  had  a  Court  of  Chancery  of  their  own ;  and  though  it  had 
been  said  it  was  not  a  suit  to  recover  land,  yet  the  effect  of  it  was 
to  recover  an  estate.  I  there  stated  that  the  case  was,  in  my 
opinion,  governed  by  Ooohney  v.  Anderson  (2),  and  the  circum- 
stances of  the  land  being  in  Ireland,  and  the  Defendant  resident 
in  that  country,  were  sufficient  to  shew  that  the  bill  ought  not  to 
have  been  filed  in  this  Court  So  I  say  in  this  case,  that  neither 
the  Plaintiff  nor  the  Defendant  being  resident  in  this  country,  and 
the  subject-matter  not  being  situate  here,  it  is  a  case  which  this 
Court  has  nothing  to  do  with,  and  the  demurrers  must  be  allowed. 
The  last  two  cases  which  were  cited — Maunder  v.  Uoyd  (3) 
and  Hendriek  v.  Wood  (4) — seem  to  have  no  application ;  but  as 
far  as  they  go  they  are  not  authorities  in  favour  of  the  Plaintiff, 
for  though  the  parties  were  foreigners,  the  property  was  partly  in 
this  country. 
My  opinion  is,  therefore,  that  a  foreigner  resident  abroad  cannot 

(1)  18  W.  R.  944.  (3)  2  J.  &  H.  718. 

(2)  31  Beav.  452 ;  1  D.  J.  A  S.  365.  (4)  9  W.  R.  588. 
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bring  another  foreigner  into  this  Court  respecting  property  with  y,^.  n, 

which  this  Court  has  nothing  to  do.    This  Court  is  not  to  be  made  1374 

a  Tdiicle  for  settling  disputes  arising  between  parties  resident  wf^^^ 

abroad.  v. 

If  the  Plaintiff  asks  for  leave  to  amend,  it  is  not  a  case  in  which        

I  should  give  leave. 

It  was  stated  that  leave  to  amend  was  not  asked,  and  the 
demurrers  were,  therefore,  simply  allowed. 

Solicitor  for  the  Plaintiff:  Mr.  J.  jB.  Bailey. 

Solicitors  for  the  Defendants :  Messrs.  Richards  &  Walker. 
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v.-c.  B.  CREDLAND  v.  POTTER. 

1874 

[1872    C.    263.] 

Mortgage-^PrhrUy^Begiitration — 2  <fe  3  Anne,  c.  4  (Yorkshire  Begidry  Ady- 

Further  Charge. 

A  memorandmn  of  farther  charge  in  favonr  of  the  first  mortgigee  of 
lands  in  Tarluhire  reqaires  registration  as  much  as  the  original  moitg^e, 
and  in  the  ahsenoe  of  registration  will  he  postponed  to  a  second  registered 
mortgage  without  notice  of  such  farther  charge. 

1 TTTS  was  a  suit  by  a  second  mortgagee  of  lands  in  a  register 
county  to  redeem  the  first  mortgagees  and  foreclose  the  mortgagor, 
and  the  question  that  arose  wbb  whether  the  Defendants  the  fiist 
mortgagees  were  only  entitled  to  priority  over  the  Plaintiff  for  the 
amount  mentioned  in  their  registered  mortgage,  or  whether  such 
priority  extended  to  a  subsequent  equitable  charge  in  their 
favour,  unregistered  but  prior  in  date  to  the  Plaintiff's  registered 
mortgage. 

In  Augast^  1871,  John  CapeU  Darhw  and  George  Darlow  con- 
tracted to  purchase  freehold  property,  called  the  Pinfdd  Close,  at 
Botherham^  Torkshire^  from  John  HeptenddUi  and  by  indenture  of 
the  16th  of  October,  1871,  the  property  was  conveyed  by  Eefk^ 
staU  to  them  in  fee.  In  order  to  pay  the  purchase-money  the 
Darhvtm  obtained  advances  from  the  Defendants,  Messrs.  FdUer  A 
Brown,  their  solicitors ;  and  by  indenture  of  mortgage  dated  the 
17th  of  October,  1871,  they  mortgaged  the  Pinfold  Cloee  to  Potter 
&  Brown  as  a  security  for  £1100,  and  interest  thereon.  The 
title  deeds  of  the  property  were  handed  over  to  Potter  &  Brawny 
and  the  two  indentures  of  the  16th  and  17th  of  October,  1871, 
and  a  lease  to  one  Booth,  dated  the  3rd  of  November,  1871,  of  a 
portion  of  the  property,  were  on  the  6th  of  November,  1871, 
registered  at  the  Weet  Biding  Begistry  Office  at  Wakefield.  The 
memorials,  which  complied  with  the  provisions  of  the  West  Biding 
Begidraiion  Ad,  2  &  3  Anne,  c  4,  did  not  in  any  way  refer  io  the 
nature  of  the  deeds  or  the  amount  of  consideration  paid. 

It  appeared  that,  to  enable  the  Barlowe  to  complete  their 
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puichaBey  Messrs.  PoUer  <&  Brawn  made  a  farther  advance  of  YrC.  B. 
£363  Is.  6d^  on  the  tmdeiBtanding  that  it  would  be  repaid  in  a       1874 

few  days.    On  the  dOth  of  October,  ISTl,  this  advance  being  still  cbbdland 

unpaid,  the  Darbws  signed  and  handed  to  PoUer  &  Braon  the  po^^l^ 

following  memorandnai : —  

**  Memoiandam  that  Messrs.  PcUer  &  Brawny  of  Botherhami 

attorneys,  hold  the  deeds  and  writings  relating  to  the  building 

land  in  OUfUm  Lane^  Boiherhamf  lately  purchased  of  John  Hep- 

ienddtt  by  us,  for  securing  the  sum  of  £363  Is.  6d.  (as  per  account) 

and  costs,  in  addition  to  the  sum  of  £1100  secured  by  a  mortgage 

dated  the  17th  day  of  October,  1871 ;  and  we  hereby  undertake 

at  any  time,  at  the  request  of  the  said  PoUer  &  Brawny  to  execute 

a  further  chaige  for  better  securing  the  said  sum  of  £363  la.  6cl. 

and  interest  thereon. 

^October  30, 1871." 

This  memorandum  was  not  registered* 

In  January,  1872,  the  DarlowB^  who  were  at  the  time  engaged 
in  building  houses,  owed  the  Plaintiff,  who  was  a  timber  merchant, 
£300  for  goods  and  materials  supplied;  and  as  he  was  pressing  for 
payment  they  proposed  to  execute  to  him  a  mortgage  of  the 
Pinfold  CloBB  to  secure  payment  of  the  amount  due  and  further 
sams,  upon  his  forbearing  to  take  immediate  proceedings '  against 
them,  and  continuing  to  supply  them  with  timber. 

Accordingly,  by  indenture  of  the  31st  of  January,  1872,  the 
Barlows  mortgaged  the  Pi/nfM  Close  (subject  to  the  mortgage  of 
the  17th  of  October,  1871,  therein  described  as  a  mortgage  for 
£1000,  and  the  lease  of  the  3rd  of  November,  1871),  to  the 
Plaintiff  for  securing  payment  of  the  £363  and  interest  then  due, 
and  also  any  further  sums  which  should  be  owing  from  the  mort- 
gagots  to  the  Plaintiff. 

During  the  negotiation  for  this  mortgage  Plaintiff,  as  he  stated, 
was  told  by  Messrs.  DarloWf  in  answer  to  his  inquiries^  that 
they  had  mortgaged  the  Pinfold  Close  to  Potter  d  Brown  for 
£1000,  and  that  this  was  the  only  sum  due  on  the  mortgage  to 
Pdfteir  d:  Brawn,  and  that  there  was  no  other  charge  or  incum- 
brance upon  the  property.  Before  completing  the  mortgage  the 
I^tiffs  solicitor  searched  the  West  Biding  Registry  Office,  and 
obtained  copies  of  the  memorials  of  the  deeds  of  the  16th  and 
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y.-0.  B.     ITth  of  October  and  the  8rd  of  Kovember,  1871  >  but  fonnd  no 

1874       memorial,  and,  as  tlue  bill  alleged,  the  PkiBtiff  had  no  noiioe  of 

CtamlxD    <^7  other  deed  or  doctuneadt  afieottng  the  mortgaged  propeisky* 

PwiiB         '^^^  Haiatiffa  mortgage  of  the :  31rt  of  January,  1872,  vsb 

—       registered  on  the  12lih  of  Fabruaiy,  1872,  and  on  tbe  14th  of 

Vefaraary  the  Plaintiffs  ^oUdtoF.gaTe  Defendants  Potkr  it  JSmoa 

notice  of  his  mortgage. 

The  Defendants  wrote  baek  («n  the  15th  of  February);  ^'It 
may. be  well  to  inform  you  Uiat  out  charge  iqpon.tibo  prop^iiy  is 
upwards  of  £1500  f  and  on  being  applied  to  £6r  particplaiB  of 
their  daim^  their  answer  was :  "  We  shall  haya  no  otyection  tP  hi 
yonr  client  haye  paistieolara  of  our  .dlaiia  xmder  our  first  mortgage 
piovidedhe  is  goiQg  to  pay  it  off/' .         . 

The  Plaintiff  having  failed  to  obtain  from  Potter  it  Brovm  any 
particulars  as  to  the  amount  of  their  charge^  had  filed,  this  bill  for 
an  account  and  redemption,  charging  that  if  the  alleged  subse- 
quent mortgage  for  £363  in  favour  of  the  Defendants  Potter  & 
Brown,  was  prior  in  date  to  the  registration  of  the  Plaintiff's 
mortgage,  the  same  was  under  and  by  virtue  of  the  Registration 
Acts  fraudulent  and  void  against  the  Plaintiff;  and  also  ohaiging 
want  of  notice  to  the  Plaintiff  of  snoh  alleged  mortgage  at  the 
dato  of  his  mortgage  of  the  3l6t  of  January,  1872. 

The  Defendants  submitted  by  answer  that  their  equitable 
charge  of  the  30th  of  October,  1371,  did  not  require  to  be  regis- 
tered undar  the  Begistration  Acts,  and  took  priority  over  the 
Plaintiff's  mortgage  of  the  Sl^t  of  January,  1872;  and  that,  in 
any  ease,  the  Plaintiff  had  fall  and  complete  notice  at  the  dale 
of  his  mortgage,  through  his  solicitor,  of  the  further  chaige  in 
their  fie^our.  In  reference  to  this  point  the  answer  stated,  ''I* 
the  Defendant,  G.  JBroum,  say  that  I  am  in  the  habit  of  attending 
in  Bheffidi  almost  every  Tuesday  throughout  the  yea;c.  On 
several  occasions  in  the  months  of  December,  1871,  and  January, 
1872,  or  one  of  them,  I  met  with  the  said  Mr.  Mdlor  in  Sheffidd, 
and  he  thereupon,  as  solicitor  &r  and  on  behalf  of  the  Plaintiff 
inquired  of  me  what  was  the  amount  of  the  claim  of  myself  and 
Potter  upon  the  said  land.  I  informed  him  that  I  could  not  tell 
exactly,  but  that  it  would  be  upwards  of  £1500,  besides  a  con- 
siderable sum  for  costs." 
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This  statement  was  distinctly  denied  by  the  Plaintiff*s  solicitor,     y.-0.  B. 
who  stated  that  the  first  intimation  that  he  had  of  any  claim  by        1S74 
Defendants  on  the  property  for  more  than  £1000,  was  the  receipt    ouedlInd 
of  their  letter  of  the  15th  of  February,  1872,  and  that  the  first     ^J^ 
personal  interview  with  Brown  at  which  the  subject  of  his  and       — 
PoUer'B  mortgage  was  mentioned  was  at  the  Leeds  Spring  Assizes 
in  March,  1872. 

In  an  affidavit  in  reply  the  Defendants  reiterated  the  statement 
made  in  the  answer,  and  Potter  stated:  '^I  distinctly  recollect 
having  a  conversation  with  the  said  G.  J.  MeOor  about  the  securi- 
ties held  by  us  previously  to  the  date  of  the  mortgage  of  the  31st 
of  January,  1872,  although  I  am  unable  to  specify  the  exact  day 
on  which  such  conversation  occurred.  The  said  G.  J.  Mdlor  in- 
quired of  me  why  the  whole  sum  due  to  us  had  not  been  embodied 
in  one  security,  and  I  then  informed  him  of  the  facts  stated  in  the 
answer  in  reference  to  the  further  charge." 

Mr.  Bagshawe,  Q.C.,  and  Mr.  £.  B.  Bogere^  for  the  Plaintiff : — 

Our  mortgage  of  the  31st  of  January,  1872,  which  has  been  duly 
I'egistered,  has  priority  over  the  Defendants'  antecedent  but  un- 
registered equitable  charge  for  £363.  It  has  been  held  in  Wright 
T.  SUmfidd  (1)  that  an  agreement  to  execute  a  mortgage  of  land 
in  Middleaex  does  not  require  registration  under  the  Middlesex 
Registry  Ad  (7  Anne,  c.  20),  but  this  decision  was  in  effect  overruled 
in  the  later  case  of  Moore  v.  CtUverhouse  (2),  in  which,  followed  by 
the  subsequent  cases  of  Neve  v.  Penndl  (3)  and  In  re  Wight's 
Mortgage  Trust  (4),  it  has  been  held  that  a  memorandum  of 
charge  by  deposit  of  deeds  relating  to  land  in  a  register  county 
requires  registration,  and  that  if  unregistered  it  will  be  postponed 
to  a  subsequent  registered  mortgage.  We  further  submit  that 
the  Plamtiff  had  no  notice,  either  express  or  constructive,  of  the 
existence  of  the  Defendants'  equitable  charge  of  the  30th  of 
October,  1871,  and  it  is  only  by  clear  and  distinct  notice,  raising 
a  presumption  in  fact  of  fraud,  that  a  registered  mortgage  can  be 
postponed :  WyaU  v.  Barwell  (5) ;  Chadmek  v.  Turner  (6).     The 

(1)  27  Beay.  8.  (4)  Law  Bep.  16  Eq.  41.  ^ 

(2)  Ibid.  639.  (5)  19  Ves.  435. 

(3)  2  H.  &  M.  170.  (6)  Uw  Rep.  1  Ch.  310. 
Vou  XVIIL  2  B  2 
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y.-C.  B.     onus  of  proviug  such  notice^  which  rests  upon  the  Defendants,  has 

1874       not  bee^  folfiUed,  as  t^ie  oase  set  up  by  their  answer,  that  distiDct 

Crcdland    notice  of  the  farther  charge  claimed  by  the  Defendants  was  given 

PoTTKB     *^  *^®  Plaintiffs  soUcitor  in  conversation,  is  wholly  nncorroboiated, 

-*—       and  is  distinctly  denied  l^  onr  evidence.    The  Defendants  having 

thronghont  refused  to  render  Plaintiff  any  account^  are  not  entitled 

to  any  costs,  of  suit  np  to  the  hearing :  PoweB  v.  Trotter  (1). 

Mr.  Kay,  Q.C.,  and  Mr.  Brndenon^  for  the  Defendants  PxMar  d 
Brown:-^ 

Oar  farther  charge^  though  unregistered,  is  entitled  to  priority 
over  the  Plaintiff's  subsequent  registered  mortgage.  The  legal 
estate  in  the  mortgaged  property  having  been  conveyed  to  us  by 
a  deed  which  ^qb  duly  registered,  the  subsequent  agreement  that 
that  legal  estate  should  be  subjected  to  the  further  debt  of  £363 
(in  addition  to  the  £1100  with  which  it  was  already  charged),  was 
not  a  deed  or  conveyance  affecting  the  land  within  the  mischief  of 
the  Begidration  Act  (2  Ar  3  Anne,  c.  4),  so  as  to  require  registra- 
tion. All  that  the  authorities  establish  is,  that  an  Suitable  mort- 
gage by  deposit,  where  the  legal  estate  has  not  been  already 
mortgaged  to  the  same  person,  must  be  registered ;  but  no  case 
will  be  found  in  which  a  memorandum  of  farther  charge  in  favour 
of  a  person  who  is  already  first  registered  mortgagee,  and  clothed 
with  the  legal  estate,  has  been  required  to  be  registered.  But  in 
any  case,  the  notice  received  through  his  solicitor  of  our  further 
charge  for  £363  was  sufficiently  distinct  to  prevent  the  Plaintiff 
from  obtaining  priority  by  registering  his  subsequent  mortgage. 
In  searching  the  roister  he  found  the  memorial  of  what  puix^rted 
to  be  an  absolute  conveyance  of  the  property  to  the  Defendanta, 
but  having  obtained  aiiwide  the  information  that  this  was  a  mort- 
gage^ and  not  an  absolute  conveyance,  the  Plaintiff,  by  omittiDg 
to  inquire  (eithw  by  himself  or  by  his  professional  adviser),  wbat 
was  due  to  the  Defendants  on  their  security,  has  been  guilty  of 
such  gross  negbgence  that  he  must  be  held  to  be  affected  with 
knowledge  of  aU  those  drcumstances  which  but  for  such  omisBion 
4  he  would  have  acquired :  Jones  v.  <SSmt<&  (2) ;  Worwald  v.  Uaii' 

(1)  1  Dr.  ft  Bm.  888.  (2)  1  Hak«,  43. 
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land  (I) ;  Jones  v.   WiUiamB  (2) ;  and  being  affected  with  this  V.-O.  B. 

knowledge  he  will  not  be  allowed  to  take  advantage  of  his  regis-  1874 

tration  to  deprive  the  Defendants  of  the  benefit  of  theii'  security :  crtolInd 

SoOand  v.  Hart  (3).    Upon  the  question  of  costs :  a  mortgagee  is  p  *• 

not  bound  to  disclose  the  particulars  of  his  charge  unless  there  — 
is  a  distinct  offer  to  redeem  him,  and  a  tender  of  all  that  is  due 
to  him. 

Mr.  Budk,  for  the  mortgagors. 

Mr.  Boffshatoe,  in  reply : — 

The  Bagistration  Acts  contemplate  that  any  conveyance  afiect-^ 
ing  the  property  in  equity  shall  be  registered,  and  it  cannot  suc- 
cessfully be  contended  that  this  instrument  not  under  seal,  by 
which  the  property  is  clearly  affected,  is  not  liable  to  registration : 
Neve  V.  FermeU  (4).  It  is  impossible  to  maintain  that  because  we 
have  notice  of  the  first  registered  deed,  we  are  therefore  fixed 
with  notice  of  every  subsequent  unregistered  deed ;  and  as  to  the 
statement  in  the  answer  that  the  Plaintiff's  solicitor  obtained  in 
conversation  with  the  Defendants  notice  of  the  amount  due  to 
them,  it  is  too  vague  as  to  date  to  be  relied  upon,  and  may  be  ex- 
plained by  substituting  for  '^  December  or  January,  1871,"  March,  . 
1872,  as  the  time  when  it  really  took  place. 

Sib  Jamss  Bacon,  V.O.  :— 

'  The  case  is  one  of  some  nicety,  but  I  am  clearly  of  opinion  that 
the  second  advance  of  £363  made  by  the  Defendants  was  a  totally 
distinct  and  separate  transaction  from  the  original  mortgage  of 
£1100,  and  required  registration  just  as  much  as  did  the  original 
mortgage.  The  Plaintiff,  before  accepting  the  security  which  was 
offered  to  him,  had  taken  the  precantion  to  search  the  registry. 
He  there  found  the  deeds  that  were  registered,  but  no  mention  of 
fids  farther  charge.  It  is  true  that  the  amount  of  the  consideration 
money  was  not  referred  to  in  the  memorial  which  was  registered, 
and  that  it  is  not  required  by  the  statute  that  it  should  be ;  at  the 
same  time  I  think  it  ought  to  have  been  referred  to.    The  Plaintiff 

(1)  35  L.  J.  (Oh.)  69.  (3)  Law  Rep.  6  Ch.  678. 

(2)  24  Beav.  47.  (4)  2  H.  &  M.  170. 

2  1^2  2 
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y.-0.  R     baying  got  notice  that  there  was  a  mortgage  on  the  property,  and 
1S74       believing  from  what  was  told  him  by  the  mortgagor  that  the  mort- 
Grsdland    g^^  v^  for  £1000  only,  took  a  second  charge  upon  the  property, 
PoCTKB.     w^c^  ^^  ^^y  registered.    Upon  the  evidence,  which  is  in  con- 
flicty  I  do  not  think  that  the  Plaintiff  had  any  notice  of  the  De- 
fendants' further  charge.     It  was  not  incumbent  upon  him  to 
inquire  of  the  Defendants  what  was  the  amount  of  their  charge, 
and  upon  the  law  and  the  facts  of  the  case  I  am  of  opinion  that 
the  Plaintiff  in  respect  of  his  mortgage  is  entitled  to  priority  over 
the  Defendants'  second  and  unregistered  charge.    But  as  there 
has  been  a  want  of  caution  on  the  part  of  the  Plaintiff,  it  is  not  a 
case  for  giving  him  any  costs. 

Solicitors:  Messrs.  Singleton  &  TaUershdU,  agents  for  Messrs. 
MeUar  dk  Porrett,  Sheffield  >*  Mr.  Bedhead,  agent  for  Messrs.  Potter 
i&  Brown,  Botherham;  Messrs.  Emmet  &  Son. 


y.^  B  PAYNE  V.  EVENS. 

1874  i[1872    P.    31.] 

Apra  18,  21.  frmiee  and  Cestui  que  Trtist^  Bill  for  Account^-Lapse  of  TifM^NtgUgenee  in 

omitting  to  keep  Accounts-^  Co$t8, 

The  estate  of  a  testator  who  died  in  1832  was  distributed  in  1847,  as  the 
evidence  shewed,  at  the  written  request  of  the  persons  heneficiaUy  entitled. 
Another  part  of  the  estate  which  fell  in  in  1852  was  distributed  also  at  the 
request,  but  not  in  writing,  of  the  beneficiaries,  and  in  1871  the  acting 
trustee  died.     Ko  accounts  or  vouchers  were  forthcoming  from  the  trustees. 

Bill,  filed  in  1872  by  one  of  the  beneficiaries  and  her  husband  agaixist 
the  surviviug  trustee,  and  the  representative  of  the  deceased  tiustee,  for  sd- 
miuistration,  dismissed ;  but  owing  to  the  negligence  of  the  trustees  in  not 
keeping  accounts  and  vouchers,  without  costs. 

Motion  for  decree. 

By  a  deed  dated  the  18tli  of  March,  1826/ it  was  declared  that  a 
sum  of  £1106  148.  9d.  New  Four  per  Cent.  Annuities,  standing  in 
the  names  of  John  Henry  Seale  and  John  Boger,  should  be  held  by 
them  upon  trust  to  permit  John  BamMyn  Luseombe,  his  executors, 
administrators^  and  assigns,  to  receive  the  dividends,  interest,  and 
proceeds  to  and  for  his  and  their  own  use,  so  long  as  he  or  they 
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should  paj  an  annuity  of  £20,  bequeathed  by  the  will  of  his  father     v,.(x  b. 
to  Brooking  Agnes  Soper,  and  also  a  legacy  of  £200,  bequeathed        ^^^ 
by  the  same  will,  and  then  remaining  to  be  paid  to  Edtoard  Lw' 


Brooking  A.  Soper,  and  payment  of  all  arrears  of  the  annuity,  and 
of  the  legacy  to  Edward  L.  Soper,  upon  trust  that  the  trustees 
should  assign  the  fund  to  John  Eamblyn  Luseombe,  his  executors, 
adminisljators,  and  assigns,  for  his  and  their  own  use  and  benefit. 

In  1828  the  legatee,  E.  L.  Soper,  attained  twenty-one,  and 
thereupon  the  legacy  of  £200  was  paid  by  a  sale  of  a  portion  of 
the  aboye  fund ;  which,  by  this  means,  and  by  conversion  of  the 
stock,  became  reduced  to  a  sum  of  £906  148.  dd.  New  Three  per 
Cent  Annuities. 

On  the  29th  of  January,  1881,  John  HamNyn  Luseombe  made 
his  will,  whereby,  after  specific  bequests,  he  deyised  all  the  residue 
of  his  personal  estate  to  John  Godfrey  Teed,  barrister-at-law,  DeeUe 
Soger,  and  William  Hole  Evens,  upon  trust  to  call  in  and  convert^ 
and  after  payment  of  debts,  funeral  and  testamentary  expenses 
and  legacies,  to  invest  the  trust  moneys  as  therein  directed,  and 
stand  possessed  thereof  upon  trust,  subject  to  a  life  estate  in 
favour  of  the  testator's  widow,  for  all  and  every  his  children  and 
child  who  should  attain  twenty-one,  or  being  a  daughter,  marry 
under  that  age,  in  equal  shares.  Testator  appointed  the  three 
trustees  his  executors. 

He  died  on  the  18th  of  November,  1832,  and  the  will  was  proved 
by  Messrs.  Teed  and  Evens  only,  DeMe  Soger  having  refused  to  act. 

The  testator,  /.  JET.  Luscomhe,  had  four  children,  who  attained 
vested  interests,  namely,  EeUing  Louisa  Luseombe,  who  married 
ArOiur  Fleming  Stack  Payne,  John  Teed  Luscomhe,  Sarah  Earn* 
Uyn  Luseombe,  who  married  Arthur  Bowlatt,  and  Caroline  Maria 
Luscomhe, 

Mrs.  BouHatt  died  in  1849.  In  1852,  the  annuitant^  Brooking 
Agnes  Soper,  died,  all  arrears  of  the  annuity  having  been  paid ; 
and  in  1862  Caroline  Maria  Luseombe  died  unmarried. 

In  October,  1871,  Mr.  Teed  died«  and  his  will  having  been 
proved  by  his  widow  and  executrix,  Martha  Augusta  Teed,  she  was 
now  his  sole  legal  personal  representative. 

On  the  19  th  of  February,  1872,  this  bill  was  filed  by  Mr.  and 


0omk  Soper,  tmder  the  same  will ;   and  after  the  decease  of         v. 


Etxns. 
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V.-O.  B.  Mrs.  Payne  againfit  William  Hale  Evene  ajid  Mrs.  Teed^  alleging 

1874  that  at  the  request  of  Messrs,  Teed  and  Even9f  the  tmstees  of  the 

p';^^^  fand  of  March,  1825,  sold  the  £906  148.  9d.  stock,  and  paid  the 


*•  proceeds,  amoonting  to  £815  la  5d.^  to  Messrs.  Teed  and  Ewm,  as 
—  execators  of  John  S.  Luseombe;  that  the  testator,  J.  H.  Lutoombe, 
died  seised  and  possessed  of  real  and  personal  estate  far  more  than 
snflBk^ient  to  pay  his  debts,  funeral  and  testamentajry  expenses^ 
aU  of  which  had  been  long  since  paid,  and  that  the  Flainti£b 
had  from  time  to  time  received  small  sums  on  account  of  the 
female  Plaintiff's  fourth  share  in  the  residue ;  that  the  Plaintift 
had  only  recently  become  aware  of  the  facts  of  the  declaration  of 
trust  of  Mardi,  1825,  and  of  the  death  of  the  annuitant  BrocUng 
A.  Soper;  that  they  had  not,  and  neither  of  them  had  ever  been 
paid  one*foHrth  of  the  £815  Is.  5ei.,  and  that  a  sum  was  due  to 
the  Flaintifb  in  tespeel.  a£  other  parts  of  the  residue ;  and  that  the 
Plaintifb  had  made  friendly  but  ineffectual  endearours  to  induce 
the  Defendants,  and  also  John  Godfrey  Teed  in  his  li£Btime»  lo 
furnish  accounts  of  the  testator^s  residue^  and  to  account  for  and 
pay  to  them  the  female  Plaintiff's  share  in  the  £815  Is.  5ii  The 
bill  prayed  for  an  administration  of  the  testator  Jdhn^K,  Zttc- 
eonA^e  estate ;  that  if  the  Defendant  Martha  A.  Teed  should  not 
admit  assets,  that  the  estate  of  J*.  Q.  Teed  might  be  adminiatered; 
and  that  the  Defendant  Eeene  and  the  estate  of  J.  Q.  Teed  m^ht 
be  charged  with  interest  upon  all  sums  received,  and  not  paid  over 
by  them. 

The  Defendant  WiUiam  K  Evene,  by  hia  answer,  said  that  he 
was  now  in  his  eighty-first  year,  and  with  respect  to  many  of  the 
matters  alleged,  never  had  any  personal  knowledge;  that  the 
practical  management  of  the  trusts  of  the  will  was  left  almost 
entirely  to  his  co-executor  Mr.  Teed,  by  whom.  Defendant  believed, 
all  the  accounts  were  kept,  and  in  whose  hands  almost  all  docu- 
pients  relating  to  the  trust  were  left  Defendant  had  no  means  of 
refreshing  his  memory  by  reference  to  any  documents,  except  a  few 
papers  and  letters.  To  the  best  of  his  recollection,  he  stated  as 
follows : — The  testatoi^s  real  estate  was  inconsiderable.  The  net 
residuary  personalty  amounted  to  about  £1600,  other  than  the  tmst 
fund  of  March,  1825,  which  did  not  come  into  the  hands  of  him- 
self and  his  co-executor  until  1855.    In  accordance  with  the  troste 


VOLXYnL]  SQDITZ  (USKB.  869 

of  the  will,  a  sum  of  about  £400,,  peut  of  this,  was  paid  to  John     y,-o.  B. 
Teed Lueeofflbe  on  his  attaining  twenty-one;  and  a  portion  of  a       i874 
similar  sum  was  paid  to  Caroline  Maaia  Lusootnbe  on  her  attaining      t^vm 
twenty-one ;  and  the  rest,  upon  her  dying  intestate,  was  divided      ^  ^ 

betwe^i  the  femald  Plaintiff  and  Mrs.  BofidaiL    The  rest  of  the        

£1600 — ^being  about  £800,  repres^Qting  the  fourth  shares  of  the 
female  Plaintiff  and  Mrs.  Bouilaib — ^was  not  paid  to  them  on  their 
attaining  twenty*one,  bat,  in  the  year  1815  or  1846,  and  in  January, 
1847,  was,  at  the  express  req^uest  of  the  female  Plaintiff  and  Mrs. 
Bowlatt,  both  of  whom  had  then  attained  twenty-one,  and  were 
unmarried,  paid  to  their  brother  John  Teed  Lttecorlibe,  and  the  sum, 
at  their  request,  secured  by  his  bond,  and  Defendant  thought,  also 
by  two  poUcies  of  assurance  upon  his  life.  These  poUcies  the  De- 
fendant belieYed  were  shcai^ly  afterwards,  with  the  knowledge  and 
consent  of  the  sisters,  allowed  to  drop,  in  consequence  of  John  Ti 
Luuombe  falling  into  difficulties.  With  respect  to  the  bond,  the 
Defendant  could  give  no  information. 

With  respect  to  the  sum  of  £815  Is.  5(2.,  whioh  was  paid  orer  to 
the  Defendant  Euens  and  his  co-executor  in  1855,  the  Defendant 
said  that  the  whole  of  Mrs.  Bowlatls  share  was  paid  to  her,  and 
"  a  considerable  portion  of  such  sum  "  was  applied  by  him  and 
Mr.  Teedi  at  the  request  of  the  finale  Plaintiff  and  her  sister 
(kardUne  and  her  brother,  ^  in  the  discharge  of  certain  debts  "  owing 
from  the  female  Plaintifi^  then  unmarried,  and  her  sister,  and  also 
of  the  debts  owing  from  their  mother,  who  had  then  lately  died, 
and  the  rest  of  the  sum  was  forthwith  divided  between  the  female 
Plaintiff  and  her  sister  equally*  Defendant  had  no  doubt  that 
proper  receipts  were  taken  by  Mr»  Teed.  He  said  that  for  twenty- 
five  years  prior  to  August,  1871,  he  had  not  received,  and,  so  far  as 
he  knew,  Mr.  Teed  had  not  received,  any  application  whatever  as 
to  any  part  of  the  testator's  estate,  except  as  to  the  £815  Is.  5(2., 
when  the  same  became  divisible^  or  any  application  for  itocoaats, 
or  any  complaint  cus  to  their  conduct^  or  as  to  the  management 'of 
the  trust  matters.  He  submitted  whether  the  Plaintiffs  were  z^ot 
boond  to  account  for  the  serious  and  unreasonable  delay  for  which 
they  alone  were  responsible,  and  which  had  made  it«o  difficult  for 
himself  and  his  co-Defendant  to  meet  the  case  set  up  by  the  bill ; 
and  submitted  that  such  delay  had,  under  the  circumstances,  dis« 
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v.-c.  B.     entitled  the.  Plaintiff  to.any  part  pf  tbe  relief  prayed- agaitet  Mm 
1874       er  the  estate  of  Mr.  Teed, 

Mrs.  Teect  answere(l  by  ^^tating  her  entire  iterance  of  tha 
malters  alfegied. ' 

From  the  evidence  it  appeared  that^  after  the  bond  had  been 
given  by  John  teed  Luscombey  he  became  a  bankrupt,  and  the  bond 
was  rendered  "v^orthless ;  but  that  the  Plaintiff  sued  h£r  bpotheron 
the  bona. 

The  l^atement  that  Mrs.  Bawlatt  received  her  share  of  the 
£815  Is.  fid:  was  shewn  to  be  erroneous,  she  having  died  in  1849. 

A  letter  ^f  Authority^  dated  tha  <5tih  df  JtUiuary,  1847,  addreoiiBd 
to  Messrs.  Teed  and  Evens,  as  executors  of  J,  B.  Jjuscombe,  signed 
by  Mrs.  Tjusconibe,  the  widow^  and  K  Louisa  Lttscombe  and  Sarah 
H,  Luscombe,  requesting  them  to  ^11  out  the  fund  then  standiog 
in  their  names,  and  pay  the  same  to  John  Teed  Luscomhe  on  receipt 
of  a  bond  from  him,  and  the  amount  already  adv^Aced  by  them 
to  him,  was  produced  ii^  evidence, 

A  copy  of  entries  from  April  to  July,  1855,  in  the  ledger 
relating  to  thes  account  formerly  kept  by  the  Defendant  E^ens  with 
Suited  &  Co.,  bankers  of  PlynunUh,  was  also  produced.  Pefendant 
said  it  was  the  only  detailed  statement  which  he  could  jeoder 
or  produce  or  procure  with  respect  to  the  application .  of  the 
£815  Is.  5d.  He  explained  that  two  suma  of  £100  and  £10  drawn 
in  favour  of  "self  were  spent  in  paying  small  bills;  and  that 
a  sum  pf  J^^OS  9e.  :in  the  n%nie  of  TM  bepresented  thi^  lAardof 
Mrs.  BowUMy  deceased,  which  was  paid  to  her  hneband  and  te^- 
sentative.         ......  .  .^     -        :  i 

JoKn  Teed  Luseombe  made  an  (^£Obd^vj|t  foi  the  ])efen4ante.  -  fie* 
said  that  Mr.  Teed  was  the  acting  executor ;  that  soon  after  1844 
he,  the  deponent,  borrowed  £500,  and  in  October,  1»W; '£9()t) 
more  from  the  trustees ;  that  the  loans  were  made  with  the  consent 
of  Mrs.  Payne,  Mrs.  Bowhit,  and  his  mother ;  that  the  pblfdes 
were  allowed  to.  drop;  that  tjie  £815.  l8«  54*  wa»' divided  iiit6 
fourths,  one  oi  w];iich  waa  paid  tp.  Mnu  JSoiffJaM^  and  tthe  oAer 
three  applied  in  pay.ment  Qf.d,ebt8of  the  fttmily,  who  tfaen ' lived 
all  together.  He  repogniis^  many  of  the  .4i&imeB  in  the  eopylof 
the  ledger  produced  as  those  of  shopkeepers  at  Plyi^wnth  at  that 
date. 
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•   Mr.  Swrtiiston,  Q.C.,  dnd  J/Lv.Freemany  for  the  Plaintiffs : —  v.-c.  B. 

The  rule  is  clear  that  trustees  who  neglect  to  account  must  pay        1^74 


the  costs  to  the  hearing :  Springett  v.  Dashwood  (1);  even  \^hexe  the      Fatke 
account  is  substantially  correct.  Evbks. 

Here  it  is  plain  from  the  Defendant's  own  evidence  that  the        

Plaintiffs'  share  was  swept  away  in  payment  of  d^bts  for  which  the 
female  'Plaintiff  was  not  liable ;  and  the  securities  that  were  teken 
were  absolutely  worthless.  Breaches  of  trust  committed  by  rela- 
tives are  always  viewed  by  the  Court  with  especial  displeasure.     ^ 

tfr«  Kay,  Q,C.,  and  Mh  Sadcoah,  for  the  Defendant  Ihens : — 

Every  presumption  is  made  in  Courts  of  Equity  against  a  stale 
claim.  IF  the  evidence  is  not  of  the  best  kind^  it  is  precisely  owing 
to  the  staleness  of  the  claim.  Here  the  testator  died  in  1832,  and 
the  balk  of  the  property  was  distributed  so  long  ago  as  in  1847. 

As  to  the  whole  of  the  property  except  the  £815,  written  au- 
thority is  produced :  and  the  Plaintiff  actually  sued  her  brother  on 
the  bond. 

The  letter  Viw  procured  by  the  brother,  not  by  the  trustees  of 
the  fhnd ;  and  it  was  impossible  for  the  executors  to  .refuse  to  act 
on  the  request. 

Knowing  of  the  bankruptcy  of  the  brother,  the  Plaintiffs  make 
no  claim  until  after  Mr.  Teecl^s  death. 

Mr«  Jfaeh9on^  Q.0>,  and  Mr.  Th(ma»  Lean  WUkimon,  for  the 
Defendant  Mrs*  Tm^l 

On  the  question  of  presumption,  they  referred  to  Lewin  on 
TnuAs  (2) ;  PaOiidn  v.  HawJcswcrih  (3). 

Mr^  Swomkn^  in  reply. 

Sm  Jamss  Bacon,  Y.C.  : — 

It  murt  be  Emitted  that  thitf  is  a  Tory  singular  case,  and  in  my 
ezpeifence^  I  do  not  reo611e6t  one  lik^  it '  No  doubt  the  Court 
acts  with  sstrictdess  and  Tigour  cigainst  trustees,  because  it  requires 
for  the  pubHd  interest  thbt  the  duties  itssumed  by  trustees  should 

(1)  2  Giff.  621.  (2)  4th  Ed.  667. 

(3)  10  Beav.  375. 
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y.-C.  B.  be  disobar^d  with  the  utmost  ponetnality  and  regularity.  When 
1874  trustees  have  fuled  in  these  duties^  and  wiong  has  be^i  done  in 
Patks  oonsequenoe  of  that  failure,  the  Court  is  in  the  habit  of  visiting 
the  trustees  with  severity  \  but  I  never  heard  of  a  case  in  wfai^ 
after  such  a  lapse  of  time  as  has  taken  plaoe  here,  and  after  snoh 
transactions  as  are  here  dearly  proved,  the  rule  against  trustees 
has  been  apfdied  as  if  they  were'  still  trustees,  still  holding  in 
their  hands  funds,  and  still  liable  to  account. 

In  the  year  1832  a  testator  dies  leaving  a  widow  and  four 
children.    The  property  is  odiected,  as  appears  by  the  answer  of 
the  Defendant^  which  is  not  questioned^  and  it  oonaiBted  of  a  sum 
of  about  £1600,  divisible    into  fourths   among  the   childreii. 
Two  of  the  children  received  their  shares — ^that  is  oleaiv-Jbif» 
Teed  Luseombe  and  another*    There  remained  a  sum  of  £800  in- 
vested  in  the  funds.    At  that  time — ^I  speak  now  of  the  year  1847, 
when  the  present  Plaintiff  was  adult,  when  she  was  living  with 
her  mother  and  her  grandmother,  and  when  she  had  the  proteetion 
of  her  uncle,  the  late  Mr.  Teed — a  sum  of  dS800  was  ascertained  to 
be  the  sum  to  which  she  and  her  spster,  and  her  mother  for  a  life 
interest^  were  entitled — ^that  and  no  other;  and  I  think  it  would 
be  against  all  the  rules  whidi  the  Court  has  applied  to  the  doo- 
tme  of  presumption  to  presume  anything  but  that  at  that  time 
the  estate  was  administered,  all  that  oould  be  realised  was  realised, 
and  £800  of  stock  was  all  that  the  Plaintiff  could  claim  to  have 
any  interest  in.    Well,  that  £800  is  dealt  with,  as  iqppears  by  the 
evidence,  in  the  plainest  and  most  distinct  manner.    The  family 
were  desirous  that  Johf^  Teed  Luseombe,  who  Vas  then  a  yomig 
man  beginning  business,  should  have  the  benefit  of  that  sum.    He 
had  borrowed  £500,  and  he  wanted  £300  more,   which  would 
exhaust  the  fund.     The  trustees  were   asked   to   advance  it 
Mr.  Teed,  who,  as  we  all  know,  was  a  lawyer,  pointed  out  the 
difficulties  of  advancing  the  trust  money  to  John  Teed  LueeonAe 
upon  personal  security,  and  that  it  oould  not  be  done  exc^t  with 
the  consent  and  at  the  request  of  the  persons  entitied,  and  that 
consent  accordingly  was  readily  given.    The  evidence  of  this  is  in 
writing,  and  it  is  one  of  the  most  satisfactory  pieces  of  evidence 
ever  produced.    The  security  taken  for  it  was  that  which  the 
Plaintiff  herself  prescribed — namdy,  a  bond.    She  takes  the  bond ; 
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flbe  saes  upon  it;  she  does  not  get  tho  mcmey,  as  ft  huppens,  by     ¥.-0.  B. 
the  More  of  her  biother,  but  Ae  treats  that  £800  ag  a  payment       1874 
made  by  her  direotion  to  Jolm  Te&d  LuBoombe,  for  securing  'the      pa¥kk 
repayment  of  which  she  took  a  bond.    That  was  in  the  year  1847,      £^& 
and  there  is  no  suggestbn  that  from  that  time  any  smgle  item  or        — ~ 
fiactioQ  of  the  testator's  estate,  of  which  estate  Mr.  Evens  is  the 
sonriving  trustee,  was  in  existence.    No  application  .  is  made  in 
respect  of  it  until  the  institation  of  this  suit>  and  yet  I  am  *asked 
to  presume  that,  because  one  trustee  has  not  now  forthcoming 
accounts  and  TonoherSi  he  has  committed  that  default  which  this 
Court  visits,  when  the  trustee  withholds  his  accounts,  or  •  does  not 
present  them  at  the  proper  time,  not  only  with  liability,  but  by 
making  him  pay  the  costs  up  to  the  hearing.    There  was  nerer 
such-  a  case  presented  to  the  Court,  and  so  to  hold  would  be  in 
direct  violation  of  the  rules  always  acted  upon,  and  directly 
opposed  to  everything  like  common  honesty^-I  had  almost  said 
common  decency* 

The  Inll  is  filed  asking  for  two  things — ^general  administration 
of  the  estate,  and  selief  in  respect  of  a  sum  of  £815,  which  are 
subjeet  to  separate  considerations.  The  bill  makes  scarcely  the 
slightest  allusion  to  the  general  estate,  stating,  in  the  way  oi 
pleading  only,  that  the  testator  died  leaving  enough  to  pay  all  his 
debt^  that  they  have  been  paid,  that  the  Plointifb  have  from  time 
to  time  received  from  the  executors  of  the  will  sQiall  sums  on 
account  of  one  fourth  share  to  which  the  Flamtiff,  Mrs.  Payne^ 
became  entitled  under  the  will,  and  then  it  asks  that  the  real  and 
personal  estate  of  the  testator  may  be  administered.  When  the 
answer  is  put  in  a  totally  different  state  of  ciroumstances  is  presented. 
The  winding-up  of  the  general  estate  is  stated  in  the  answer,  and 
is^  I  think,  su£Sciently  proved  so  that  the  Court  can  act  upon  it. 
There  is  no  amendment  of  the  bill.  There  is  not  one  word  said 
about  the  £800  stock,  which  wae  a  ''part  of  the  general  estate. 
The  bill  undergoes  no  amendment  that  I  know  of,  but  it  stands 
upon  the  answer  with  a  full  and  distinct  explanation  of  the 
tiausaction  as  to  that  £800,  the  stock  for  whicb  the  bond  was 
given. 

Then  the  other  thing  to  be  considered  is  this  trust  sum,  as 
nnquestiimably  it  was,  of  £815,  which  in  1855,  by  the  death  of  an 
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y.-C.  B.  ftnnuitatit^  beoathe  distitbutaUe,  and  to  a  share  in  which  the  Plain- 
1^4  tiff  i^as  ditided.  Upon  that  subject  there  is  a  piece  of  evidence 
Tki^t  whi^  is  as  satlsfaetdrjr,  or  perhaps  niore  8o»  than  anything  else 
«^^'  in  t^casd^^Z  meanthe  evidence  of  Jb&n  T^edLwoombe.  lir.Teed 
—  is  dead.  The  biM  is  not  filed  until  after  Mr.  Tee^s  death. 
Diering  his  lifetime^  as  he  had,  it  is  dear,  the  principal  manage- 
ment of  this  affair,  informatioii  might  have  been  given  which  now 
it  h  impobsible  to  arrive  at  But  Mr.  J^kn  Ttei  Luaoonibe  says 
this :  ^*  I  have  been  fiimiliar  with  the  matter  of  this  trost  for  many 
yeat«.  Mr.  Evens  vr&s  an  acting  tmstee,  as  was  also  Mr.  John 
Oodfrey  Teed^  who  I  have  no  doubt  was  consulted  by  Mr.  Evom  in 
everything  he  did  as  trustee.'*  Then  he  says :  "  No  step  was  taken 
in  the  afihirs  without '  consulting  Mr.  Teed  ...  I  was  admitted  a 
solicitor  in  Michaelmas  Term,  1844,  and  soon  after  my  admisBioa  I 
borrowed  from  the  trustees  £500,  and  in  October^  1846,  a  farther 
sum  of  £300.  These  loans  were  made  with  the  consent  of  the 
Plaintiff,  Mrs.  Payne,  one  of  my  sisters,  of  Mrs.  BouHaUf  my  other 
sister,  and  also  of  my  mother,  Mrs.  LueoombeJ*  Then  he  says  it 
was  secured  by  two  policies  of  insurance  and  his  own  bond,  and 
that  i^  all  he  says  upon  that  subject.  But  as  to  the  £815  he 
says  this — that  it  **  was  received  by  the  trustees  in  1855.  The 
dividends  of  the  stock  afterwards  sold^  and  which  produced  this 
£815  la.  6d.  cash,  were  aj^lied  in  payment  of  the  annuity  of  £20 
to  Mrs.  Shper  during  her  life,  and  the  surplus  was  paid  to  my 
mother.  After  Mre;  8oper*»  death  the  whole  of  the  dividends  were 
re(ieived  by  my  mother,  and  the  £815  1$.  6c2.  was  received  by  the 
trustees  after  my  mother's  death  in  1855."  [The  Plaintiff  says  she 
did  not  know  of  the  death  of  Mrs.  8operJ\  **  It  was  divided  into 
four  shares — ohe  was  paid  to  Mr.  lUndcUt,  and  the  remaining  three- 
foarths  were  applied  in  payment  of  certain  debts  due  at  P/ymovfl, 
with  my  consent  and  the  consent  of  the  Plaintiff  and  my  sister 
Caroline^  who  is  now  dead.  These  were  debts  owing  from  the 
family.  My  mother,  grandmother,  and  my  two  sisters,  Mrs.  Payne, 
who  was  then  unmarried,  and  Caroline^  kept  house  in  Plyftundh 
togetfaen  The  Haintiff  herself  (Mrs.  Payne)  told  me  that  she 
received  a  portion  of  this  three-fourths,  which  I  understood  at  the 
time  was  the  balance  left  after  payment  of  these  debts.  Mrs. 
Payne  has  since  expressed  her  regret  that  the  money  was  so  applied. 
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The  payments  were  made  by  cheques.  •  Some  of  tbe  payments  I  v.-a  a 
made  myself.  There  was  one  cheque  for  £100  draWn  by  Mr.  JEJr^nf  U74 
in  favonr  of '  self/  which  I  have  no  doubt  was  applied  ia  pay tntent  Fatns 
of  {he  claims  of  smaller  creditors,  amd  in  the  payment  madie  to  ^vKiia. 
Mrs.  Payne.  The  account  at  the  bank  was  iu  Ifn  Evens'  name^  I  * — 
handed  cheques  for  the  amounts  due  to  HlekSf  lUu^ferd  and  Pollagrdf 
appearing  in  the  second  column  of  Exhibit  D  to  ^he  aforesaid;  affi« 
davit.  On  looking  at  the  said  column  I  recognise  *the  nam^  of  per* 
sons  with  whom  my  mother's  family  deall^  namely,  )S%^l>Ae«n2/'4^e. 
(Then  he  gives  them.)  *^  Hy  mether  and  sisters  w^re  in  narrow 
circumstances  in  Pigmouih.  Tiie  Flaintiffit  hitve  always  been  in 
needy  ctrcumstaiDces."  It  cannot  be  disputed  that  the  facts  atated 
in  that  deposition  which  I  have  been  reading  are  strictly  and 
clearly  in  evidence.  The  Plaintiff  herself  oalla  Mr.  Jokr»  Teed 
Lu$eombe  to  make  an  afiSdavit,  and  in  that  affidavit  ha  qualifies  in 
some  degree  what  he  had  said  about  the  loan  of  £500.  He  says, 
''  I  am  not  aware  whether  the  loan  of  £500  from  Messrs.  Teed  and 
i^oene^  the  trustees  of  my  late  fitther's  estate,  to  myscdf*  in  1844» 
was  made  with  the  written  consent  of  the  Plaintiff  Eeillmff  Louisa 
Paynef  but  I  understood  that  it  was  made  with  her  consent,  As  to 
the  £815  Is.  5d.  received  by  the  trustees  in  1855, 1  consented  for 
my  share  thereof  to  be  applied  iu  payment  (^  certain  Phfmouih 
debts  due  from  my  grandmother  and  mother.  I  understood  that 
the  Plaintiff  Mrs.  Payne  also  consented  for  her  share  to  be  similarly 
applied,  and  that  she  received  some  small  balance ;  but  thifr  she 
has  since  denied  "  (when,  he  does  not  suggest).  '^  I  da  not  believe 
any  written  consent  was  ever  taken  from  any  one." 

Then  he  says :  '*  As  to  the  cheque  for  £100drawn  by  Mr.  Evens 
in  finrour  of  *  self/  I  do>  not  know  how  this  was  applied ;  although 
I  was  informed  by  him  that  it  was  applied  in  payment  of  small 
debts  of  my  grandmother  and  mother,  as  stated  in  my  depositions, 
but  he  stated  he  had  no  receipts.  The  Plaintiff  Mrs.  Payne,  so  fiar 
M I  know,  neyer  had  any  account  whatever  from  the  trustees  as 
to  the  application  of  the  £815  Is.  6(2.,  and  I  do  not  beUeye  any 
account  was  ever  rendered  to  her  until  alter  the  institution  and 
daring  the  progress  of  the  suit.  Mr»  Veed  made  an  allowanee  to 
his  mother,  but  which  was  not  regularly  paid,  and  which  was,  I 
believe,  considerably  in  arrear  at  the  time  of  my  mother's  death ; 
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Ti-a  K     and  this  wag  the  cause  of  some  of  the  Pfymouth  debts  being  unpaid 
iflW       in  April,  ISSS.** 

PAxini  Now  I  hate  to  deal  with  that  as  Evidence ;  and  upon  this  state- 
ETurs;  T^oieikt  of  a  member  of  tJie  fiamily,  if^ho  was  himself  cognizant  of  all 
—  that  had  taken  plfkce  in  the  administration  of  this  estate,  can  I 
heaitate  to  believe  that  it  is  sufficiently  proved,  so  as  to  defeat  any 
claim  now  made  by  the  Plaintiff,  that  the  £815  was  applied  duly? 
I  say  ^  applied,"  because  it  was  applied  with  Mrs.  Paynes  consent, 
though  she  has  some  doubt  whether  it  was  applied  in  such  payment 
as  appears  by  the  evidence ;  and  then  John  Teed  huscombe^  who 
knows  well  enou^  that  it  was  applied  in  payment  of  the  debts  which 
had  been  contracted  in  the  common  housekeeping  of  the  grand- 
mother, the  mother,  and  the  two  daughters  (although  he  afterwatds 
says  in  his  affidavit  that  they  were  debts  due  from  the  mother  and 
grandmother),  states  that  which,  in  my  opinion^  strengthens  the  pre- 
sumption extremely,  namely,  that  the  family  were  all  in  narrow 
circumstances,  all  in  great  need, and  all  pressed  by  their  creditors; 
and  that  if  the  £815  had  not  been  applied  as  it  was,  it  would  have 
been  much  the  worse  for  all  of  them.  That  part  of  the  case  is 
clearly  and  satisfactorily  proved  for  the  purposes  of  the  suit. 

Then  I  have  to  deal  with  the  question  of  what  presumption 
ought  now  to  be  drawn  in  a  case  of  this  sort  ?  It  is  impossible  to 
presume  otherwise  than  that  firom  1847  the  Plaintiff  was  satisfied 
that,  by  getting  the  bond,  she  had  her  full  share  of  her  fathei^s 
estate  as  far  as  it  was  then  administered.  As  clearly  is  it  proved 
by  John  Teed  Luscombe,  who  is  her  own  witness  for  certain*purposes, 
although  the  affidavit  speaks  more  faintly  than  the  deposition  does, 
that  the  £815  was  duly  applied  as  to  the  share  oi^  Mrs.  BowhU. 
There  is  no  doubt  about  it.  As  to  the  rest,  it  is  proved  as  well 
as  at  this  distance  of  time  it  can  reasonably  be  required  to  be 
proved ;  and  under  these  circumstances  I  am  asked,  after  this 
lapse  of  time,  to  take  an  account  that  must  begin  in  the  year 
1832,  forty  years  ago ;  and  further,  of  an  estate  which  I  am  satis- 
fied ought  to  be  presumed  to  have  been  wound  up  and  settled  at 
least  in  the  year  1847 ;  and  I  am  asked  to  direct  a  more  special 
account  as  to  the  £815,  in  the  face  of  the  female  Plaintiffs  own 
evidence  that  the  £815  was  for  paying  debts  as  to  which,  if  she  was 
not  liable,  she  was  mainly  interested ;  and  I  am  asked  to  do  that  at 
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the  snit  of  a  Plaintiff  who  was  married  in  ISST,  the  money  having     V«-0.  B. 
been  lent  in  1847,  and  the  bill  not  being  filed  until  after  Mr.  Teed,       1874 
who  was  the  only  person  who  really  managed  this  mattetr,  or  could      yaxsm 
giye  8atis£Bu:tory  evidence  upon  the  snbjecti  is  in  his  grave.    A  more  .    ^^^ 
unreasonable  and  unjust  demand  than  that  which  is  preferred  by       — ^ 
this  suit  never  was  presented  to  the  Courts  a&d  I  think  the  bill 
must  be  dismissed* 

I  cannot,  however^  dismiss  it  with  oosts,  but  only  jE6r  this  reason, 
that  although  I  am  satisfied  as  to  the  transaction  of  1856,  and 
satisfied  that  the  presumption  is  in  favour  of  the  Defendants,  yet  I 
cannot  say  that  it  was  not  the  duty  of  the  trustees  to  preserve  evi- 
dence of  that  distribution  in  18515 ;  and  ^a  they  have  neglected  to 
do  that»  unfortunate  as  it  is  for  them,  I  cc^nnot  compel  the  Plaintiffs 
to  pay  the  costs  of  that  negligence  which  alone  has  allowed  colour 
to  be  given  to  the  institution  of  this  suit 

Solicitors  for  the  Plaintiff:  Messrs.  Makinsqn  db  Carpenter ^ 
agents  for  Mr.  Burrow,  Collumpton. 

Solicitors  for  the  Defendants:  Messrs.  Vizard,  Orawder,  & 
Anstie,  agents  for  Mr.  W.  P.  Burred,  Oospart ;  Messrs.  Sharp  & 
JJttitharne, 
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AyHl  16. 


V.-C.  H.  TOMLIN  V.  BUDD. 

1874 

[1874    T.    34.] 

Jfailtvay  Company -f-Fower  to  let  for  Temu^ScUe-^MetropciUan  District 

,  BaUway  Act,  1868. 

Tke  Metropolitan  District  Railway  Act,  1868,  gives  the  company  unre- 
stricted powers  of  sale  over  their  lands  not  actually  nsed  for  the  ndlway. 

IN  1865,  the  Metropolitan  District  Bailway  Company  purchased 
from  Bcberl  Chinter  a  parcel  of  land  under  the  powers  contained 
in  their  Act  (27  &  28  Vict,  c,  cccxxii.),  for  the  purposes  of  their 
railway. 

By  a  subsequent  Act,  31  &  32  Vict  c.  cviii.,  the  company  acquired 
further  powers  of  dealing  with  land  and  houses  so  acquired.  By 
that  Act|  after  reciting  **  that  whereas,  for  the  purpose  of  constract- 
ing  their  railway  and  works,  the  company  had  become  owneis  of 
lands,  houses,  and  buildings  etrected  oyer  the  railway  or  immedi- 
ately adjoining  thereto,  or  otherwise  connected  with  the  structure 
of  the  railway,  and  other  property  in  similar  circumstances  may 
hereafter  belong  to  the  company,  and  it  is  expedient  that  the 
company  should  maintain  control  over  such  property,  and  that  the 
prorisions  hereinafter  contained  should  be  made  with  relation 
thereto,"  it  was  enacted  by  sect.  15  (noticed  in  the  margin  thus,  ''as 
to  certain  superfluous  lands  "),  that ''  the  following  provisions  shall 
apply  to  any  lands  or  buildings  now  or  hereafter  acquired  by  the 
company,  adjoining  to  or  built  oyer  the  railway  or  works  of  the  com- 
pany, and  in  any  way  connected  with  the  structure  of  their  rail- 
way and  works,  and  the  site  thereof  not  actually  used  for  the 
purposes  of  the  railway,  and  shall  apply  also  to  any  yards,  gaxdens, 
or  premises  attached  to  such  lands  or  buildings,  and  the  same  lands, 
buildings,  yards,  gardens,  and  premises  are  in  this  section  referred 
to  as  the  premises. 

"  1.  The  company  may  hold  and  let  the  premises,  and  may  gnxA 
leases  of  the  same  for  any  term  they  may  think  fit. 

*'  2.  The  premises  shall  not  be  deemed  part  of  the  undertaking 
of  the  company  charged  with  the  general  mortgages  or  debenture 
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stock  thereof,  excepting  such  portion  of  the  mortgages  as  may  be     V.-0.  H. 
expressly  charged  upon  the  premises  or  npon  any  specific  portion       1874 

thereof.  Tom^jt 

^  3.  The  company  may  from  time  to  time  borrow  on  mortgage  of      ^  ^* 
the  premises  any  sums  of  money,  and  the  only  security  shall  be       — 
that  portion  on  which  the  mortgage  is  charged. 

"4.  Nothing  contained  in  this  enactment  shall  be  construed  to 
alter  any  of  the  provisions  in  the  Acts  relating  to  the  company,  or 
agreements  by  them  which  require  resale  or  reconveyance  of  the 
premises  to  any  person  specifically  named,  or  shall  affect  the  pro- 
yisions  between  the  Marquis  of  Westminster  and  the  company  or 
the  said  section  in  the  Act  of  1866,  as  to  the  freehold  estate  of  the 
Marquis/' 

On  the  6th  of  December,  1871,  one  Mathew  Scott  agreed  with  the 
company  to  build  sixty  houses  on  a  part  of  the  land  so  acquired  by 
the  company  from  ChirUer,  in  1865,  according  to  certain  specifica- 
tions, at  rents  amounting  to  £300  per  annum.  It  was  also  by  the 
agreement  stipulated  that  Maihew  Scott  should  have  the  option, 
within  two  years  from  that  date,  of  purchasing  the  fee  simple  and 
buildings  at  a  sum  not  exceeding  twenty-five  years'  purchase  on 
£300  rental,  provided  notice  should  be  given  of  his  intention  before 
the  expiration  of  the  two  years. 

By  an  indenture  dated  the  20th  of  December,  1871,  the  land  and 
messuages  now  in  question,  with  others,  were  mortgaged  by  the 
Company  to  one  Charles  MorrisoUy  to  secure  £60,000.  Maihew 
Sectt  erected  eleven  tenements  on  that  piece  of  land  now  in 
question  and  which  formed  a  part  of  the  land  acquired  in  1865, 
and  the  company  granted  him  four  leases  of  the  eleven  messuages. 
Scott  subsequently,  within  the  time  fixed,  gave  notice  of  his  inten- 
tion to  purchase  the  premises  in  pursuance  of  the  provision  in  the 
agreement  of  the  6th  of  December,  1871.  Scott  subsequently 
agreed  with  the  Plaintiff  to  sell  him  the  benefit  of  the  contract,  and 
by  an  indenture  dated  the  30th  of  November,  1873,  made  between 
Morrison  (the  mortgagee)  of  the  first  part,  the  company  of  the ' 
second  part,  Scott  of  the  third  part,  and  the  Plaintiff  of  the  fourth 
part,  the  parties  of  the  first,  second,  and  third  parts  conveyed  the 
hereditaments  to  the  Plaintiff  with  a  reservation  to  the  company  of 

full  liberty  to  enter  on  a  part  of  the  land  coloured  blue  on  the  map, 
VouXVIU.  2  0  2 
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V.-a  H.     with  their  engiueers  and  workoaeHy  to  do  whatoyer  works-  mi^t  be 
1874        necessary  for  the  railway.  The  leases^  by  an  arrangement  between 

ToMLiM  th'3  lessors  and  purchasers,  were  subsequently  merged  in  the  inhe- 
ritance. By  an  agreement  in  writing  executed  in  duplicate,  the  2dth 
of  November,  1878,  the  Plaintiff  agreed  to  sell  and  the  Defendants 
to  buy,  for  the  sum  of  £2025,  the  fee-simple  and  inheritance,  free 
from  incumbrance 'except  leases,  of  that  parcel  of  freehold  land 
situate  on  the  north  side  of  ^arts  Court  Oardens,  SotUh  Ken- 
Migtan,  together  with  the  eleVen  houses  thereon,  numbered  15  to 
25,  both  inclusive,  which  had  been  erected  by  Scott  on  a  part  of 
the  land  comprised  in  the  purchase  by  the  company  from  Ounter, 
in  1865,  and  delineated  on  the  plan  annexed  thereto.  The  con- 
ditions were  in  the  usual  form,  the  title  being  stipulated  to  com- 
mence ^ith  indentures  of  lease  and  release  dated  the  27th  and 
28th  of  December,  1805,  between  the  parties  named  therein,  the 
purchasers  being  bound  to  assume  that  the  parties  purporting  to 
convey  were  seised  in  fee  simple  of  the  premises  comprised  therein. 
The  abstract  of  title  was  delivered  in  due  time,  as  were  also  cer- 
tain requisitions  made  by  the  Defendant's  solicitors;  and  it  was 
admitted  that,  except  the  first,'  all  were  answered  satisfactorily. 
The  first  requisition  was  as  follows : — 

**  The  mortgages  made  by  the  District  BaUway  Compantf  state 
that  the  land  in  question  is  within  the  operation  of  sect.  15  of  the 
Act  of  1868,  and  the  land  is  so  dealt  with  by  the  company.  It  is 
difficult  to  see  how  any  land  within  the  operation  of  this  section 
can  be  surplus  land ;  and  if  it  is  not  surplus  land  we  are  unable  to 
see  how  the  company  can  have  power  to  sell  it.  If,  on  the  other 
hand,  it  were  not  within  the  15th  section,  but  mere  surplus  land, 
then  unless  it  can  be  shewn  that  the  land  was  situate  in  a  town 
within  the  meaning  of  the  cases  upon  the  subject  when  the  com- 
pany purchased,  the  vendor  must  prove  that  proposals  for  sale  have 
been  made  to  the  adjoining  proprietdrs." 

The  Defendant  subsequently  waived  all  this  requisition,  except 
that  part  which  is  founded  on  the  land  not  being  surplus  land. 

The  Plaintiff  ultimately  filed  this  bill^  praying  for  specific  per- 
formance  of  the  agreem^t^  I9  which  the  Defendants  filed  a 
general  demurrer* 


V. 

BUDD. 
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Mr.  W.  Pearson^  Q.C.,  and  Mr.  Smart,  for  the  demurrer : —  V.-O.  H. 

These  are  not  superfluous  lands,  and  if  they  were,  the  power  of       ^^* 
disposition  by  the  company  has  been  teknn  away  by  the  Act  of     Tomuk 
1868. 

By  the  general  law  a  company  is  empowered  to  acquire  land  for 
the  purpose  of  making  and  maintaining  the  railway  and  works. 
The  lands  required  for  the  railway  and  works  they  are  bound  to 
retain,  and  all  other  lands  were  superfluous.  Unless  the  company 
can  sell  these  lands  under  the  127th  section,  they  cannot  sell 
them  at  all  under  the  Lands  Clauses  Consolidation  Act ;  and  if  they 
are  superfluous  lands  the  company  are  bound  to  proceed  under 
the  127th  and  128th  sections  of  that  Act  Such  was  the  old  law ; 
then  comes  the  Act  of  1868,  which  relieves  the  company  from  the 
obligations  imposed  by  the  127th  and  128th  sections  of  the  Lands 
Clauses  Consolidation  Act,  by  permitting  them  to  hold  and  let,  but 
it  gives  no  authority  whatever  to  selL 

This  demurrer  must  therefore  be  allowed. 

Mr.  Dickinson^  Q.C.9  and  Mr.  JoUiffe^  for  the  bill,  were  not 
called  on. 

Sib  Chables  Hall,  V.C,  :— 

The  first  observation  that  occurs  is,  that  these  lands  are  described 
and  dealt  with  by  the  Act  of  1868  as  superfluous  lands.  Gene- 
rally, after  a  cutting  is  made,  there  is  a  margin  of  superfluous 
lands  which  may  not  be  necessary  in  order  to  maintain  the  rail- 
way and  works.  The  15th  section  of  the  Act  of  1868  authorizes 
the  company  to  hold  or  let  these  lands  for  a  long  term  of  years, 
which  it  was  assumed,  without  parliamentary  power,  they  could  not 
do,  but  the  Act  does  not  compel  them  to  do  so.  There  is  nothing 
in  the  Act  of  1868  to  take  away  the  power  of  sale,  though  it 
relieves  the  company  from  the  obh'gations  imposed  upon  railway 
companies  by  the  127th  section]  o{  the  Lands  Classes  Oonsolida- 
Hon  Act. 

Independently  of  the  Act  I  think  the  company  might  alienate 
the  land  for  a  long  term  of  years.  This  ia  unlike  retaining  property 

2  C72  2 
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V.-0.  H.  for  a  purpose  different  from  that  authorized  by  the  Legislature. 

1874  The  effect  of  the  Act  of  1868  being  to  relieve  the  company  from 

ToMLiN  the  obligations  imposed  by  the  Lands  Clauses  Consolidaiicn  Ad,  is 

BuDD,  *^  confer  upon  them  unrestricted  powers  of  sale.    This  demurrer 

"■^  must  therefore  be  overruled. 

Mr.  Dickinson : — With  costs  ? 

The  Yxce-Chancellob  :— Yes,  to  str^igthen  their  title. 

Solicitor  for  the  Plaintiffs :  Mr  F.  J.  ThairlwaH. 
Solicitors  for  the  Defendant :  Messrs.  Budd  &  Co. 
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Ex  parte  WILLIAMS.    In  re  WILLIAMS.  a  J.  B. 

m 

CompotUioti^Secand  Meeting-^Bight  of  Creditor  who  hoB proved  to  wUhdraw  }^ 

his  Proof^Bankruptcy  Bules^  1870,  r.  273.  May  4. 

A  debtor  filed  a  liquidation  petition,  and  at  the  first  meeting  the  creditors 
rcflolved  to  accept  a  oomposition.  At  the  second  meeting  a  creditor^  who  had 
proved  his  debt  at  the  first  meeting,  and  had  voted,  but  who  had  since  been 
advised  that  his  proof  was  not  in  a  proper  form,  and  that  it  might  afiiect  his 
right  to  a  security  which  he  had,  expressed  a  wish  to  withdraw  the  proof  and 
not  to  vote.  Ko  objection  was  made,  and  he  did  not  vote.  The  meeting 
was  adjourned,  and  at  the  adjourned  meeting  the  oreditors  resolved  upon  a 
liquidation  by  arrangement  :— 

Beld,  that  Rule  273  applied  to  the  case,  and  that  the  creditor  was  entitled 
to  have  his  proof  taken  ofif  the  file. 

1  HIS  was  an  appeal  from  a  decision  of  the  Registrar  of  the 
AyhAury  County  Court,  acting  as  Judge. 

Bichard  Craft  Williams,  a  farmer  at  Amenham,  filed  a  liquida- 
tion petition  in  January,  1874. 

Under  the  will  of  bis  father  he  was  entitled,  in  the  event  of  his 
surviving  his  mother,  Mary  Williams,  to  a  share  of  the  residue  of 
his  father's  estate.  In  the  event  of  his  dying  before  his  mother  the 
share  was  given  by  the  will  to  his  children.  The  trustees  of  the 
will  were  Mary  Williams,  Qeorge  Williams,  a  brother  of  the  debtor, 
and  Edwin  Birch.  In  the  year  1872  the  three  trustees  made  ad- 
vances to  JS.  C.  Williams,  on  account  of  his  contingent  interest, 
amounting  to  £459. 

The  first  meeting  of  the  creditors  under  the  petition  was  held  on 
the  7th  of  February,  1874.  George  Williams  attended  this  meet* 
iDg,  and  tendered  a  proof  which  stated  that  JSt  0.  Williams  was 
indebted  to  him  and  to  Mary  Williams,  his  co-trustee  under  his 
father's  will,  in  the  sum  of  £509  16s.,  for  money  lent  and  advanced 
by  him  and  Mary  Williams,  and  interest  thereon,  for  which  sum  he 
deposed  that  no  satisfaction  or  security  whatsoever  had  been  received 
This  was  intended  to  be  a  proof  for  the  £459  advanced  as  above 
and  interest  thereon,  but  it  was  made  without  the  knowledge  of 
Bireh,  the  other  trustee.  The  creditors  present  unanimously  re- 
Bolyed  to  accept  a  composition  of  10s.  in  the  pound,  and  that  the 
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second  meeting  shonld  be  held  on  the  17th  of  February. .  Before 
that  day  arrived  Qeorge  WHliamB  had  been  advised  that  his  proof 
was  not  in  a  proper  form,  and  that  it  might  affect  the  right  of  the 
trustees  of  the  will  to  retain  the  advances  out  of  the  share  of  K  C. 
WiHiama  when  it  became  payable.  He  attended  at  tlie  second  meet- 
ing, and  expressed  a  wish  to  withdraw  his  proof  and  not  to  vote.  No 
objection  was  made  to  this  course,  and  he  accordingly  did  not  vote. 
The  creditors  resolved  to  adjourn  the  meeting  to  the  17th  of  March. 
On  the  17th  of  March  the  adjourned  meeting  was  held,  cmd  the 
creditors  then  resolved  upon  a  liquidation  by  arrangement.  Qtorge 
WiUiama  did  not  attend  this  meeting.  On  the  2nd  of  April  he 
applied  to  the  Court .  to  have  his  proof  taken  off  the  file.  This 
application  was  refused  by  the  Eegistrar.  George  WiUiann  ap- 
pealed. 

Mr.  Bdbson,  for  the  Appellant,  relied  upon  rule  273  (1)  of  1870. 

Mr.  Bagley,  for  the  trustee  under  the  liquidation. 


Sib  James  Bacon,  C. J. : — 

I  think  that  according  to  Bule  273  the  Appellant  was  entitled 
to  withdraw  his  proof  at  the  second  meeting.  He  has  given  a  very 
good  reason  for  his  wishing  to  do  so.  The  proof  must  be  taken  off 
the  file.  But  the  Appellant  must  pay  the  costs  of  the  application 
to  the  County  Court,  and  also  the  costs  of  the  appeal,  for  it  is  lus 
own  blunder  which  has  rendered  the  proceedings  necessary. 

Solicitors  for  the  Appellant :  Messrs.  AUen  &  Biwarde,  agents 
for  Mr.  H.  Bedford,  Amersham^ 

Solicitors  for  the  Trustee :  Messrs.  Denton,  Hall,  &  Barher,  t^ents 
for  Messrs.  J.  A  C.  Oheeee,  Amersham. 

(1)  Enle  273 :  "  Where  any  credi-  present,  he  may  withdraw  his  proof 
tor  shall  desire  to  retire  from  any  ^  without  prejudice  to  his  again  proTing 
meeting,  and  not  to  be  considered  as      his  debt  on  any  subsequent  occasion." 
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JEas  parte  BOSS.    In  re  WHALDEy.  ■  C.  J.  B. 

1874 
Dchior*s  Summons — Banhruptct/  Petition — Offer  of  Debtor  to  pay — Creditor's         ^^^ 

E^^ht  to  AdjudieationSanhruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  ss.  8,      Biay  85. 

9,  80,  sub*s,  10.  

After  a  Wnkniptcy  iMJtition  has  been  presented,  and  before  adjudication, 
the  petitioning  creditor  is  not  bound  to  adcept  payment,  although,  semhJe^ 
he  iA  at  liberty  to  do  80,  but  it  entitled  to  iinlsb  upon  an  adjudication  on 
proving  lUa  4ebt  and  the  commisalon  of  ai^  ao^  of  banbruptcy ;  and  this  as 
well  in  the  case  of  an  act  of  bankruptcy  under  a  debtor's  summons  as  in  any 
other. 

1hI8  was  an  appeal  fj^oni  a  deciaon  of  the  Begistrar  of  the 
Wrexham  County  Court,  acting  as  Judge. 

On  the  3rd  of  November,  1873,  a  debtor's  summons  was  issued 
by  Mr.  Albert  Boss  against  Mr.  Eatnpden  WhdUey  (a  non-trader), 
claiming  the  payment  of  £75  9«,  Qd  for  principal  and  interest 
due  upon  a  bill  of  exchange  accepted  by  WhaUey.  The  summons 
was  served  personally  upon  WhaUey,  and  he  oommitted  an  act  of 
bautraptcy  by  not  paying  the  sum  claimed,  or  securing  or  com- 
l)ounding  for  it  within  twenty-one  days.  On  the  29th  of  November, 
1873^  Boss  presented  a  petition  for  adjudication  of  bankruptcy 
against  Whalley.  The  debt  alleged  in  the  petition  was  the  sum 
claimed  by  the  debtor's  summons,  and  the  act  of  bankruptcy 
alleged  was  the  failure  to  comply  with  the  summons.  On  the 
13th  of  December  an  order  was  made  by  the  County  Court  for 
sofastituted  service  of  the  petitiDn,  on:  the  ground  that  WhaOey 
was  keeping  out  of  the  way  to  avoid  ser^ce^  and  the  2Qd  of 
February,  1874,  was  fixed  for  the  bearing  of  the-  petition.  On 
the  3rd  of  February,  1874,  on  the  application  of  the  petitioning 
creditor,  the  day  for  the  hearing  of  the  petition  was  postponed  to 
the  31st  of  March.  Negotiations  had  been  going  on  between  Boss 
and  the  father  of  the  debtor  (who  was  a  young  man  about  twenty- 
two  years  of  age)  for  the  payment  of  the  debt  claimed.  On  the  Slst 
of  January,  1874,  a  clerk  of  the  debtor's  solicitor  went  to  the 
office  of  the  solicitors  of  Boss  and  ofiEered  to  pay  the  amount 
claimed  with  interest  and  costs.  Both  the  partners  in  the  firm 
were  then  absent,  but  one  of  them,  later  in  the  same  day,  called 
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0.  J.  B. 
1874 


Kx  parte 
Bow. 

Infe 
Whallev. 


at  the  office  of  the  debtor's  solicitor^  aBd  asked  wbetber  he  was 
prepared  to  pay  the  amount  of  Bonne  other  bills  accepted*  by  the 
debtor  and  held  by  Bo$e,  raa  wdl  as  the  {suia  tmentiohed  m  the 
petition.  To  this  inquiry  the  clerk  of  Whalley'smUinior  answeitDd 
that  his  instniotions  had  referenoe  only  to  the  i)endiiig  proceed- 
ingB.  Boss's  solicitors  thereupon  declifned  to  accept  the  tendered 
payment,  and  said  that  as^au  act  of  bankru|)toy  had  been  committed 
their  client  would  insist  up()n  an  adjudication  beuBg  made;  unless 
the  claims  he  had  in  respect  of  the  other  bills  were  satisfied.  On 
the  31st  of  March  the  petition  came  on  to  be  heard".  Evidence 
wa«  given  of  •  the  jM^titidning  creditor's  debt  and  of  the  a^t  of 
bankruptcy,  and  an  adjudiclitian  was  asked*  for,  'and  th^  Begistrar 
wad  informed  that  there  were  Other  debts  doe  from  Whatlef  to 
Boss  besides  the  debt  mentioned'  ill  the  petition.  WhaUm/s  soli- 
citor offered  iA  pay  the  debt  mentioned  in  the  petition  and  costs. 
The  Biegistrai^  theteupoh  made'an  order  that,  on  payment  to  Boss 
within  one  month  of  the  £75  9s.  6<2.  with  interest,  together  with 
the  taxed  costs  of  the  proceedings  in  bankruptcy,  the  petition  be 
dismissed)  and  sX\  further  proceedings  thereon  be  stayed.  From 
this  ordei'  Boss  appealed. 

Mr.  Be  Qex,  Q.C.,  and  Mr.  Bdbertson  Griffiths^  for  the  Appel- 
lant : — 

Under  sect.  8  of  the  Bankruptcy  Act,  1369,  the  petitioning 
creditor  has  a  righti  eos  debko  justiiiss,  to  an  adjudication,  upon  proof 
of  a  debt  of  not  less  than  £50,  and  of  the  commission  of  an  aet  of 
bankruptcy  by  the  debtor  within  six  months :  Ex  parte  datstfrn  (1). 
He  is  not  bound  to  state  on  his  petition  every  debt  which  is  dae 
to  him  from  the  debtor.  It  is  sufficient  that  the  requisites  for 
an  adjudication  exist  twken  the  petition  is  {absented :  Ex  pati^ 
Douikat  (2).  In  Ex  parte  Burnett  (3)  it  was  held  that  a  joint 
creditor  who  had  sued  out  a  separate  fiat  v/bs  entitled  to  receive 
dividends  aa  his  joint  debt  out  of  the  separate  estate  jianjMMtf 
with  the  sepaa»te  creditors,  notwithstanding  the  feict  that  there 
was  also  due  to  him  from  the  bankrupt  a  separate  debt  sufficient 
to  support  ^  fiat.    In  Ex  parte  Thompson  (4)  «  oreditovi  who^  upon 


(1)  Law  Rep.  7  Ch.  632. 

(2)  4  a  &  A.  G7. 


(3)  2  M.  D.  &  D.  357. 

(4)  1  Ves.  157. 
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leceinug  his  debt^  saperseded  a  commiBSion  without  application  c.  J.  B. 

to  the  Coart,  was  ordered  to  refiind.    Upon  the  same  principle,  in  1S74 

Davis  v.  Holding  (l);BSi  agreement  between  a  petitioning  creditor  Sxparu 

who  had  sued  out  a  fiat  and  the  bankmpti  that  the  former  should  ^^''*' 

abandon  the  proseeotion  of  the  fiat  on  certain  terms,  was  held  WHiauT. 

to  be  illegal  and  Toid.    A  bankruptcy  petition  is  a  proceeding  ' 
for  the  benefit  of  all  the  creditors  of  the  person  against  whom 
the  petition  is  presented :  Ex  parte  Jay  (2). 

Mr.  Window,  Q.C.,  and  Mr.  K  Oud^^  for  WhaHey:-^  . 

Why  cannot  the  debtor  pay  and  the  creditor  receive  the  debt  at 
any  time  before  an  ordei  for  adjudicati(»i  is  made  on  the  petition  ? 
The  only  act  of  bankruptcy  alleged  is  non-compliance  with  a 
debtor's  sunimons»  an  act  df  bankruptcy  of  which  only  the  sum- 
moning creditor  caa  avail  himself :  Banhmpioy  Aoi,  1869,  s.  6, 
gub-&  6.  The  LegisLEttmre,  when  it  passed  that  Act^  at  the  same 
time  abolished  ari'est  for  debt,  and  it  extended  the  summary 
procedure^  by  way  of  debtor's  summons,  to  all  persons,  it  having 
been  originally  applicable  only  to  traders.  When  p^ment  of  the 
debt  mentioned  in  the  petition  was  tendered  the  creditor  had  no 
right  to  insist  on  an  adjudication.  Sect.  8  of  the  Act  gives]] the 
Court  a  discretion  to  dismiss  the  petition ;  and,  by  sect.  9,  if  the  « 
debtor  disputes  the  debt  the  Court  may  stay  proceedings  pending 
the  trial  of  an  action  at  law,  upon  security  being  given  "  for 
payment  to  the  petitioner  of  any  debt  which  may  be  established  " 
against  the  debtor.  What  would  be  the  use  of  this  provision,  if 
the  argument  on  the  ether  side  is  sound,  that  after  the  petition 
is  presented  the  debtor  cannot  pay  and  the  creditor  cannot  re- 
ceive the  debt  ?  The  Court  is  bound  to  stay  the  pooeedings  if 
the  debt  is  disputed.  Why  is  the  debtor  at  liberty  to  pay  the 
debt  in  that  case,  but  unable  to  pay  it  if  he  does  not  dispute 
it  ?  If  that  be  so,  he  would  only  have  to  swear  the  debt  was  not 
doct  fti>d*  then  when  an  action  wad  brotigfat  to  try  the  question  he 
could  consent  to  a  judgment  against  him  and  pay.  The  Bank- 
raptby  B4Ue9,  1870,  rr.  43,  44,  refer  only  to  the  debt  mentioned 
in  the  petition,  and  the  form  of  **  Bond  X)n  stay  of  proceeding  ^ 
(No.  19  in  the  Schedule  to  the  Bankrupiey  Bules,  1870)  only 

(I)  I  M.  &  W.  159.  (2)  Law  Rep.  9  Cli.  133. 
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0.  J.  B,  provides  security  for  payment  of  the  particular  debt  claimed  in 
1874       the  petition  or  debtor's  summons.    In  JEte  parte  Jay  (1)  a  receiver 

MparU  b^  l>^6i^  appointed,  and  that  was  the  ground  of  the  decision. 
Boa*.       Tj^^  judgment  of  Lord  BeTbome  is  quite  in  accordance  with  our 

Whallbt,  contention.  The  judgment  of  Lord  Justice  Mettish  in  Ex  parte 
Wier  (2)  implies  that  a  creditor  whose  petition  is  founded  on  a 
debtor's  summons  may  receive  payment  of  his  debt  after  the  peti- 
tion is  presented.  Li  the  present  case  the  first  tender  was  made 
before  the  petition  was  served,  and  the  debtor  had  a  right  to  insist 
on  the  creditor  receiving  the  money.  Li  Ete  park  Start  &  Co.  (3) 
your  Honour  said :  **  Former  Acts  of  Parliament  relating  to  bank- 
ruptcy are  mere  matters  of  history,  and  are  swept  entirely  away 
by  the  present  Act."  By  sect.  80,  sub-sect.  10,  of  the  present  Act, 
the  Court  may  at  any  time  stay  proceedings  in  bankruptcy  on  proof 
of  any  sufficient  reason  for  doing  so,  and  on  such  terms  as  it  may 
think  just.  Ex  parte  Burnett  (4)  has  no  application  to^the  present 
case. 

Sir  James  Bacon,  C.J. : — 

I  am  of  opinion  that  the  view  taken  in  the  Court  below  was  not 
the  correct  one.  The  case  is  an  extremely  simple  one.  A  petition 
for  adjudication  is  presented  by  a  creditor  who  had  previously 
issued  a  debtor  s  summons  for  a  debt  larger  in  amount  than  £50. 
That  is  how  the  proceedings  are  launched.  It  is  incumbent 
upon  the  creditor  to  shew  that  not  less  than  £50  is  due,  but  there 
is  no  law  which  prevents  him  from  shewing  that  a  much  larger 
debt  than  the  amount  mentioned  in  the  petition  is  in  fact  dne 
to  him.  So  the  matter  stands  j  the  evidence  of  the  service  of 
the  debtor's  summons  appears  to  be  complete  (I  have  heard  no 
suggestion  to  the  contrary),  and,  as  a  consequence,  the  act  of  bank- 
ruptcy was  complete  at  the  expiration  of  the  period  limited  by  the 
statute  for  a  debtor  to  pay,  secure,  or  compound  the  sum  specified 
in  the  debtor's  summons.  For  various  reasons,  the  hearing  of  the 
petition  was  adjourned  until  the  day  when  the  order  now  under 
appeal  was  made.  Upon  the  hearing  the  creditor  desired  that  an 
order  of  adjudication  should,  on  the  grounds  specified  in  the  8th 

•  '  * 

(1)  Law  Hep.  9  Oh.  133.  (3)  Law  Hep.  13  Eq.  309. 

(2)  Ibid,  6  Ch.  875,  880.  (4)  2  M.  D.  &  D.  857. 
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seotibii,  be  jioade*  .  That  seption  prei^ibes  tbat^ '!  At  .the  hearing     a  J.  b 
the  Court  shall  xequife  proqf  of  the  debt  pf  the  petitioniDg       i874 
creditor,  and  of  the  tra4ing^  if  necessaEy,  ^d  of  the  act  of  bask-     Exjparte 
mptcy,  or,  if  more  than  one  act  of  bainkruptey  13  alleged  in  the       ^*^- 
petition,  of  some  one  of.  the  alleged  acts  of  bankruptcy,  and,  if    whallet. 
satisfied  \Tith  such  proof,  shall  adjudge  the  debtor  to  be  bankrupt." 
Can  anything  be  more  clear  and  distinct  than  that  ?    It  is  the 
right  of  the  creditor,  upon  proving  those  requisites — his  debt  and 
the  default  in  payment,  which  constitutes  an  act  of  bankruptcy — 
to  oaU  for  an  adjudioation.    The  section  goes  on  to  provide :  '^  The 
Court  may  a^oum  the  petition,  either  conditionally  or  unoondi* 
Uonally,  for  the  procurement  of  further  evidenpe,  or  for  any  other 
just  cause,  or  may  dismiss  the  petition,  with  or  without  costs^  as 
the  Court  thinks  just."  That  means  that  if  the  Judge  is  not  satis- 
fied with  the  evidence,  he*  may  adjourn  th^  hearing,  or  he  may 
dismiss  the  petition,  sujch  an  order,  like  all  pther  orders,  being  the 
subject  of  appeal.  It  has  been  argued  very  forcibly  that,  as  the  law 
now  stands,  it  is  competent  for  a  creditor  to  receive  the  debt  in 
respect  of  which  he  attacks  the  debtor,  and  be  free  from  all  the 
penalties  and  liabilities  which  formerly  attached  to  his  doing  so. 
This  may  be  true,  but  there  is  nothing  in  the  Act  of  1869  or  in 
the  policy  of  the  law  which  renders  it  incumbent  upon  the  creditor, 
after  an  act  of  bankruptcy  committed  by  the  debtor,  to  receive 
payment  of  his  debt.    Even  if  it  is  tendered  to  him,  he  may  say : 
'*  I  will  not  accept  the  money  tendered  to  me,  but  I  will,  for  reasons 
which  seem  good  to  me,  prosecute  the  law  against  you ;  for,  in  the 
period  limited  by  the  statute,  you  might  have  paid  the  debt  or  have 
disputed  it,  and  then,  upon  your  giving  security,  the  proceedings 
might  have  been  stayed ;  but  you  have  allowed  the  time  for  doing 
that  to  go  by."    Here,  however,  the  evidence  on  the  subject  ol 
what  is  called  the  tender  is  very  unsatisfactory.    The  tender  was 
made  by  one  derk  to  another,  but  the  clerk  to  whom  the  tender 
was  made  was  not  competent  to  deal  with  the  subject ;  and  on  a 
subsequent  occasion  the  same  proposition  was  made.     But  the 
debtor's  agent  is  told  plainly  that  the  debt  mentioned  in  the 
petition  is  not  the  only  debt  which  the  creditor,  by  means  of  the 
proceedings  in  bankruptcy,  is  desirous  of  en&rcing ;  and  in  that 
state  the  matter  remains  until  it  comes  before  the  Registrar,  when 
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C.  J.  B.  the  order  appealed  from  is  made.  The  Begistrar,  being  satisfied 
1874       that  an  intention  existed  on  the  part  of  the  debtor  to  pay  the  debt, 

Exparte  K*^®  *^™  *^°^®  ^^  V^J  ^*'  ^^^  ^'^**  atlAoritv  had  he  for  doing  so ? 
^^^'       If  I  were  to  admit  the  validity  of  Mr.  Window'a  argument,  it 

Whalley.  would  be  in  the  power  of  a  debtor  to  stop  proceedings  and  avert 
the  bankruptcy,  after  committing  an  act  of  bankruptcy,  upon  ten- 
dering the  debt  But  what  was  the  state  of  the  proceedings 
before  the  Registrar  ?  There  was  an  act  of  bankruptcy  committed, 
and  no  valid  tender  had  been  made  to  the  creditor^  but  there  was 
only  a  promise  to  pay.  The  Begistrar  could  only  do  that  which 
the  8th  section  points  out.  He  could  require  proof  of  the  existence 
•  of  the  debt;  he  could  require  proof  of  the  act  of  bankruptcy. 
Both  these  things  were  proved  before  him.  Then,  after  com* 
mission  of  an  act  of  bankruptcy,  the  debtor  says,  ''I  tender  the 
amount  of  the  debt,  and  if  you  will  give  me  time  I  will  pay  it;" 
and  the' Begistrar,  instead  of  pionouncing  judgment,  gave  time  for 
payment,  and  adjourned  the  petition.  I  do  not  thiak  he  had  any 
authority  to  do  this.  The  oases  which  have  been  cited  mostly  relate 
to  a  bygone  state  of  things.  Eau  parte  Jay  ( 1 )  decides  nothing  on  the 
present  question.  The  distinction  was  there  taken  between  a  case 
where  a  receiver  had  been  appointed  and  a  case  where  that  had  not 
been  done,  and  where,  therefore,  the  creditor  would  be  at  perfect 
liberty  to  receive  payment  of  his  debt.  That  case,  therefore,  has  no 
application  to  the  one  before  me.  The  simple  question  before  me  is, 
whether  the  debt  and  the  act  of  bankruptcy  having  been  proved, 
and  tiie  creditor  desiring  to  have  an  adjudication  made,  it  is  com- 
petent for  the  Judge  to  say,  **  I  am  so  satisfied  that  the  debtor  is 
ready  to  pay,  that  I  give  him  a  fortnight's  time  to  do  so,"  that  time 
being  afterwards  enlarged  to  a  month.  In  my  opinion  there  was 
no  ground  whatever  for  such  an  order,  and  it  must  be  dischatged. 
The  case  must  go  back  to  the  County  Court,  and  the  proceediogs 
must  be  continued  as  if  no  such  order  had  been  niuule. 

Solicitors :  Messrs,  Bey/us  d'  Beyfus  ;  Mr.  C7.  B.  Eallward, 

(1)  Law  Rep.  9  Ch.  133. 
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E»  parte  FA.BKE.    Jnr«FOTT£B.  CJ.B. 

Ixmdhrd  and  Tenant^Iknt — Distress-^Tenants  in  Oomrtton-^Attomment^^          ^^ 
OhatUh  in  JaitU  Pontatwn^Bankrwptcy  ^et,  1869  (32  ^  33  Vict,  c,  71),       June  8. 
<•  34.  

Two  tenants  in  eomtnon  inof  tga^  an  estate  to  ibccvltb  b  debt  wbicli  Uiey 
jointly  and  severally  oovenanted  to  p^y^and  ea^h  of  them  sepamtely  attorned 
tenant  to  the  mortgagees  of  a  part  of  the  estate  of  which  they  were  jointly  in 
occupation^  at  a  rent  equal  to  half  the  annual  interest  on  the  mortgage  debt. 
The  mortgagors  were  partners  in  the  business  of  brickmakers,  which  they 
curried  on  upon  that  part  of  the  estate  «(hich  wsfliii'their  joint  occupation : — 

Eddf  that  the  mortgagees  co^ld  not  distrain  for  the  rent  upon  the  part- 
nership property  which  was  on  the  estate. 

IHIS  WBB  an  appeal  from  a  decision  of  the  Judge  of  the  Oratjdon 
Connty  Court. 

By  a  deed  of  mortgage,  dated  thd  29th  of  August,  1867,  Henry 
Potter  and  WtBiam  Fertige  conteyed  eeftain  hereditaments,  to 
which  they  were  entitled  in  undivided  moieties  as  tenants  in 
common,  to  C.  J.  Parke,  S.  SvichingSy  and '  ThomoB  8t.  Leger 
Aleoch,  in  fee,  by  way  of  mortgage  to  Secure  the  repayment  of 
£2000,  with  interest  at  5  p^r  cent,  which  sum  was  expressed  to  be 
lent  by  the  mortgagees  to  the  mortgagors  jointly.  The  deed  con- 
tained a  joint  and  several  covenant  by  the  mortgagors  for  the 
payment  of  the  £2000  with  interest,  and  also  the  following  attorn- 
ment:— "He  the  said  Henry  Patter  doth  hereby  attorn  and 
become  tenant  from  year  to  year  to  the  said  0.  J.  Parke, 
B.  HuiehinySf  and  T.  8t  Leger  Alcock,  their  heirs  and  assies,  for 
and  m  respect  of  one  equal  undivided  moiety  of  such  parts  of 
the  premises  hereinbefore  expressed  to  be  hereby  granted  as  are 
mentioned  in  the  schedule  hereto  to  be  in  the  occupation  of  the 
said  Henry  Potter  and  William  Ferrige,  at  the  yeariy  rent  of  £50, 
to  be  paid  by  equal  half  yearly  payments."  There  was  a  similar 
attornment  by  Ferrige  in  respect  of  the  other  undivided  moiety  of 
the  premises  in  the  occupation  of  Potter  and  Ferrige,  at  a  similar 
rent  of  £50. 

Potter  and  Ferrige  were  partners  in  the  business  of  brickmakers, 
and  that  part  of  the  mortgaged  premises  which  was  in  their  joint 
occopation  was  used  by  them  for  the  purposes  of  their  trade*    The 
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0.  J.  B.  interest  on  the  mortgage  being  in  arrear,  the  mortgagees,  on  the 
1874  10th  of  February,  1874,  issued  two  separate  distress  warrants 
J^xparie  against  Potter  and  Ferrige.  The  warrabt  against  Potter  authorized 
Pabm.  ^^^  required  the  bailiff  **  to  distrain  the  goods  and  chottek  of 
PoTTBR.  H.  Potter  on  the  premises  in  the  possession  of  the  said  jBT.  Pdier 
and  WiUiam  Ferrige^  situate  at  Sutton,  for  £300,  being  six  years' 
rent  due  to  us  by  the  said  K  Potter  for  his  one  equal  undivided 
moiety  of  the  said  premises  on  the  31st  December,  1873,  and  to 
proceed  thereon  for  the  recovery  of  the  said  rent  as  the  law 
directs/'  The  warrant  against  Ferrige  was  in  a  similar  form. 
Under  these  two  warrants  the  bailiff  seized  certain  bricks  and 
machinery  which  were  the  joint  property  of  Potter  and  Ferrige  as 
partners.  On  the  13th  of  February  Potter  and  Ferrige  were 
adjudged  bankrupts.  On  the  16th  of  February  the  goods  seized 
were  appraised.  On  the  17th  of  February,  on  the  application  of 
a  reoeiyer  appointed  in  the  bankruptcy  (who  afterwards  became 
trustee),  an  interim  injunction  was  granted  to  restrain  the  mort- 
gagees from  proceeding  upon  their  distress,  and  this  injunction 
was  afterwards  made  perpetual,  the  Judge  being  of  opinion  that 
the  mortgagees  were  only  entitled  to  a  qualified  right  of  distress 
for  each  rent  on  the  goods  of  that  tenant  in  common  out  of  whose 
moiety  such  rent  was  reserved.  The  proceeds  of  the  goods,  which 
had  been  sold  by  arrangement,  were  ordered  to  be  paid  to  the 
trustee.    The  mortgagees  appealed. 

Mr.  Window,  Q.C.,  and  Mr.  ObwMj  for  the  Appellants : — 

In  Viner^t  Abridgment,  '  Distress '  (1),  it  is  said :  ^'  If  there  are 
several  joint  tenants,  and  one  grants  a  rent-charge  out  of  the 
land,  the  grantee  may  distrain  the  cattle  of  the  grantor.  But  he 
cannot  distrain  the  cattle  of  the  other  joint  tenants.  But  he  may 
distrain  the  cattle  of  a  stranger  that  come  upon  the  land."  To 
the  last  proposition,  however,  is  added  *^  Qussre,^*  Bradbylon 
Distress  (2)  repeats  the  same  proposition.  If  one  of  two  joint 
tenants,  with  the  assent  of  the  other,  makes  a  lease  of  the  whole  land, 
it  is  a  good  demise  by  both :  Viner's  Abridgment,  *  Joint  Tenant8'(3). 
2.  fortiori,  the  two  tenants  in  conunon  in  the  present  case  are 
bound,  each  having  granted  all  his  own  interest  in  the  land. 
(1)  L  26,  26,  27.  (2)  2nd  £d«  pp.  41,  70.  (8)  U.  4. 
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The  presumption  is  t^^t  each  of  two  paxtners  is  entitled  to  a  moiety      c.  J.  B. 
of  the  partnersbip  property.    Jf  they  are  joint  tenants/  ndtbev  of       1874 
them  can  oay  that  the  property seizfd  under  the  distress  is  not  his     sxparU! 
property ;  and  we  are  entitled  to  say,  "  H^.  is.  seised  for  youx  debt,      ^^ki. 
and  the  other  half  for  your  partner's  debt"    If  they  are  ia  the     po^^. 
position  of  strangers  to  each  other,  th  w  of  course  we  can  seize 
their  goods  [on  [the  land.     Ih6  partners,  being  privy  to  the 
attornments,  chose  to  bring  the  partnership  pr(^erty  on  the  land, 
and  they  cannot  complain  if  it  19  seized  under  a  distress  for  rent. 
Each  of  the  parties  to  the  deed  is  estopped  from  denying  his 
liability  to  the  rent  reserred  on  the  attonunent  of  <he  otiier: 
Catoper  y*  Fletcher  (1) ;  Morton  v.  Woods  (2).    The  intmtion  here 
was  to   seoure   the   payment  of  a  joint  debtj  for  which  the 
parties  made  themselves  jointly  and  severally  liable.    In  equity 
they  are  tenants  of  the  goods  in  common,  just  as  they  are  of  the 
land.    Xempe  v.  Cory  (d)  dpes  not  apply,  since  both  tenants  in 
common  are  parties  to  the  deed.. 

Mr.  Benjamin,  Q.C.,  and  Mr.  JE.  C.  Willis,  for  the  trustee : — 

Suppose  one  of  the  tenants  in  common  had  paid  his  rent,  and 
the  other  had  not,  what  could  the  Appellants  have  seized  under 
a  distress  then?  A  distress  difiei!s  from  a  seizure  under  a  writof 
execation,  in  that  it  is  of  its  essence  that  you  can  take  the  thing 
seized  and  carry  it  away:  In  re  Fanahato  (4i).  It  is  clear  £rom' 
Kempe  v.  Cory,  that  where  there  is  a  lease  by  a  joint  tenant  of  his 
part,  the  cattle  of  the  other  joint  tenant,  or  those  of  a  stranger 
put  in  by.  his  license,  are  not  distrainable.  The  warrants  of  distress 
in  the  present  case  are  in  the  proper  &rm,  and  shew  the  exact 
extent  of  the  right,  namely,  to  seize  the  property  of  the  person 
against  whom  it  is  issued.  The  only  authority  in  favour  of  the 
Appellants  is  the  didvm  in  Viner  as  to  the  cattle  of  a  stranger, 
and  for  that  there  is  no  authority.  If  the  Appellants  are  to  sue* 
ceed,  it  will  be  because  they  can  seize,  not  the  goods,  but  the 
interest  of  each  partner  ui  them.  Two  such  interests  will  net 
make  up  a  chattel. 

(1)  6  B.  &  S.  464.  (3)  2  Vent.  227,  283. 

(2)  Law  Rep.  3  Q.  B.  658;  Ibid.  4  (4)  Law  Rep.  11  Eq.  615.    . 
Q.  B.  293. 
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C.  J.  B.         Mr.  WinsloWy  in  reply : — 
}^  If  one  of  the  tenants  in  common  had  paid  his  rent,  still,  as  he 


Ex  paru  was  privy  to  the  attornment  by  the  other,  he  could  not  complain 
j^  ^*      if  his  goods  were  seized  under  a  distress.    The  principle  of  what 

PoTTkB.  ig  said  by  Viner^  as  to  the  lease  of  one  joint  tenant  with  the 
assent  of  the  other  binding  both,  applies  to  this  case.  There  is 
no  difference  between  joint  tenants  and  tenants  in  common  with 
regard  to  the  possession  and  manner  of  taking  the  profits  of  the 
land :  PuUen  v.  Palmer  (1).  No  injustice  can  be  done ;  the  ob- 
jection is  a  purely  technical  one ;  the  object  of  the  attornments 
was  to  enable  the  joint  assets  to  be  applied  in  paying  the  joint 
debt.  Pinhorn  v.  Souster  (2)  shews  that  a  stranger's  goods  could 
be  seized  under  such  an  attornment 

Sib  James  Baoon,  C.J. : — 

A  more  ridiculously  technical  case  than  this  can  hardly  be  con* 
ceived  at  the  present  day, if  I  may  use  the  word  '^ ridiculous''  with 
regard  to  any  point  of  law  which  is  merely  technical ;  but  it  is  a 
most  purely  technical  point.  If  I  could  introduce  into  my  decision, 
or  if  I  could  enter  into  the  contemplation  of,  what  are  called 
equitable  principles,  or  principles  of  common  justice  and  common 
sense,  I  should  have  no  hesitation  whatever  in  saying  that  both 
these  distresses  were  perfectly  good  distresses  upon  the  chattels 
which  were  taken.  But  the  law  forbids  me ;  the  contract  and  the 
conduct  of  the  parties  prevent  me  from  saying  so. 

Each  attornment  constituted  the  relation  of  landlord  and  tenant 
between  one  of  the  mortgagors  and  the  mortgagees  as  to  one 
undivided  moiety  of  the  premises  comprised  in  the  mortgage  deed, 
and  the  right  of  distress  is  a  consequence  of  the  attornment  The 
right  of  distress  is  (to  take  the  case  of  Potter)  to  distrain  upon  all 
or  any  of  the  chattels  of  Potter  that  can  be  found  upon  the  land, 
and  to  take  them,  without  process,  without  authority,  other  than 
that  which  the  deed  and  the  law  gives  to  the  distrainor,  and  to 
carry  them  away.  I  do  not  say  that  the  power  of  carrying  them 
away  is  conclusive  of  this  case,  but  he  has  a  right  to  lay  hands  upon 
the  chattels.  Now  I  should  like  to  know  how  it  can  be  said  that, 
in  exercising  his  right  to  distrain  upon  the  goods  of  Potter,  he  could 

(I)  3  Salk.  206.  (2)  8  Ex.  763. 
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take  away  a  brick  in  which  at  law  Potter  and  Ferrige  are  jointly 
interested,  and  in  which,  in  equity,  Potter  may  have  no  interest 
whatever;  because,  if  it  be  joint  property,  first  of  all  it  is  sulgect 
to  the  payment  of  the  joint  debts,  and,  until  the  partnership  obli- 
gations have  been  satisfied,  nobody  can  say  what  is  the  interest  of 
either  partner  in  the  chattels ;  so  that,  practically,  not  only  you 
cannot  point  to  any  one  of  these  chattels  and  say  it  belongs  to  Potter , 
bat  you  cannot  even  satisfy  yourself  that  he  really  has  such 
an  interest  in  it  as  would  make  it  liable  to  the  debt  due  to  the 
landlord. 

The  authorities  which  have  been  referred  to  do  not,  in  my 
opinion,  in  the  slightest  degree  touch  this  case,  except  that  dictum 
upon  which  Mr.  Winslow  very  properly  relied,  that  cattle  of  a 
stranger  being  upon  land  which  is  held  in  joint  tenancy  may  be 
distrained  for  rent  due  from  one  of  the  joint  tenants.  I  cannot 
follow  that  dictum.  Before  I  could  adopt  it  as  an  exposition  of  the 
law  I  must  find  h  distinctly  stated,  and  have  the  authority  of 
some  decided  case  for  it.  I  can  see  reasons  against  it  For  the 
stranger,  the  owner  of  the  beast  which  the  landlord  wanted  to 
distrain,  would  say,  ''Ton  cannot  say  that  my  beast  is  upon 
Patterns  land ;  shew  me  which  is  Patterns  land.  It  is  no  more  one 
inch  or  one  yard  of  this  field  than  another,  and  the  onus  is  upon 
you  to  shew  that  this  beast,  of  which  you  want  to  possess  yourself 
in  order  to  pay  Potter* s  debt,  is  upon  Patter's  land,  for  it  is  only 
npon  that  condition  that  you  can  take  it."  That  would  be  utterly 
impossible.  The  contract  between  the  parties,  and  the  law  whichi 
follows  upon  the  contract,  give  the  landlord  a  right  to  take  every- 
thing upon  the  entire  estate  which  belongs  to  Potter^  He  may 
roam  over  the  whole  of  the  joint  estate,  and  if  he  can  find  a  horse^ 
a  sheep,  or  any  other  chattel  with  regard  to  which  the  title  of 
Totter  can  be  plainly  made  out,  he  has  a  right  to  take  it. 

It  is  a  totally  different  question  whether  he  has  a  right  to  take 
chattels  in  which  Potter^  if  he  has  any  interest,  cannot  have  more 
than  half  at  the  most.  It  would  be  directly  against  the  contract, 
and  it  would  be  directly  against  the  law,  to  say  that  this  creditor 
may  come  in  and  take  another  man's  property  to  pay  Potter' e  debt. 

I  do  not  in  the  least  forget  that  it  is  in  a  certain  sense  a  joint 

debt ;  there  are  the  two  rents,  both  of  the  mortgagors  owe  a  debt, 
Vou  xvm.  2D  2 
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0.  J.  B.     and  the  property  belongs  to  both  of  them  in  some  sense  or  another. 

1874       But  I  cannot  resort  to  that  consideration  for  the  purpose  of 

ExvaHe     ^^^^^g  the  present  question.    I  i^ust  treat  these  debts  as  if 

Pabxs.      they  were  totally  and  entirely  distinct  and  apart^  and  every  reason 

P^m.     which  I  have  been  considering  irtrhy  the  mortgagees  cannot  distrain 

—       as  regards  F&Uer's  debts  on  anytiiing  but  Potter^s  separate  estate 

or  chattels  applies  also  to  Ferrige.    You  can  do  no  more  in  the 

one  case  than  in  the  other.    The  landlord  had  a  righti  as  I  haye 

said,  to  lay  his  hands  upon  and  to  remove  everything  that  was 

Potter^ ti  that  is  to  say,  eyerything  that  Pctter  could  remove.    But 

Potter  could  with  no  justice  remove  these  bricks.    They  were 

partnership  property,  and  he  could  not  take  them  away ;  if  he  did 

so  he  would  be  doing  a  wrong  thing,  for  his  position  as  partner 

would  not  give  him  any  right  so  to  deal  with  them. 

The  distress  must  be  limited  to  chattels  which  belonged  to 
Potter  and  Ferrige  respectively,  and  in  seizing  these  bricks  I 
think  the  mortgagees  have  exceeded  the  right  of  a  landlord  to 
distrain  the  chattels  of  a  tenant  in  common  of  the  lands  in  ques- 
tion. He  may  take  everything  he  can  find  belonging  to  the 
person  against  whom  each  warrant  is  issued.  If  he  can  find  a 
brick  that  belongs  to  Potter  he  may  take  it;  but  if  he  tries  to  take 
a  brick  in  which  there  is  any  joint  ownership,  he  exceeds  his  legal 
right.  He  must  not  take  anything  that  belongs  to  Ferrigey  and 
he  cannot  take  the  joint  property  without  taking  something  that 
does  belong  to  Ferrige.  I  come  to  this  conclusion  reluctantly, 
because  it  is  directly  against  the  common  sense  and  justice  of  the 
case ;  but  as  I  feel  satisfied  it  is  according  to  law,  I  have  no  option 
but  so  to  decide.  I  am  of  opinion  that  the  order  of  the  learned 
Judge  of  the  Gounty  Court  must  be  affirmed. 

Mr.  Benjamin : — ^The  appeal  will  be  dismissed  with  costs  ? 

Sib  Jakes  Bacon,  C.  J. : — I  think  it  is  a  case  in  which  I  ought 
not  to  dismiss  the  appeal  with  costs,  for  the  question  was  worthy 
of  consideration,  worthy  of  the  learned  arguments  which  I  have 
heard  from  Mr.  Window  and  Mr.  Benjamin^  and  I  think  in  ail 
fairness  there  should  not  be  any  order  as  to  costs. 

Solicitors :  Messrs.  ChoAJi/ntreU  db  PoOook  ;  Mr.  W.  Foster. 
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Farliium  Xe^,  188a  (81  A  32  Ttfef.  fc;  40),  i.  8--./8iife  o«  •*  J?«jjweW  '  ^ /n/an«.  * 

In  a  suit  under  the  FartUion  Act,  1868|  for  the  confirmation  of  a  con- 
ditional contract  for  sale  of  certain  land  to  which  the  infant  Plaintiff  and  the 
infant  Defendant  were  entitled  as  co->heiFe88e$,  subject 'to  the  dower  of 'their 
•  motlior,  ^aa  oidior  waa  made  oomfirming  the  *  eonditioDal  >  ocntaBiitt  and  daxed^ 
ing  a  sale,  and  the  decree  was  prefaced  by  a  recital  that  a  sale  appeared  vaofe 
beneficial  than  a  division,  and  that  the  infant  Plaintiff  requested  a  sale. 

ChBISTOPHEB  &BOVE,  who  died  intestate  in  June,  1864, 
left  his  widow,  the  Defendant  Marian  Doroihy  Chrcve,  since 
married  to  Stephen  Gomyn,  and  the  Plaintiff,  KaOkerine  Dorothy 
Orave,  and  the  Defendant  Sidney  Anne  Ghrove,  his  only  chUdren, 
both  of  them  infants.  The  intestate  was  seised  of  considerable 
real  estate,  including  a  freehold  piece  of  ground  containing 
3b.  33p»9  with  a  house  and  cottage  erected  thereon,  called  Ordnance 
Lodge,  at  North  Eyde,  SouthaU,  in  the  county  of  Middleeex.  The 
house  and  cottage  had  been  let  at  a  rent  of  £54,  but  were  now 
untenaaited,  and  in  consequence  of  the  property  being  surrounded 
on  three  sides  by  a  Boman  Catholic  pauper  school  and  orphanage, 
containing  about  600  pauper  children,  and  of  there  being  a  brick- 
field in  the  immediate  neighbourhood,  and  a  large  number  of 
workmen  lodged  in  cottages  in  close  proximity  to  Ordnance  Lodge, 
it  had  become  very  di£5cult,  if  not  impossible,  to  re-let  the  house 
at  the  former  rent ;  and  the  owners  of  Ihe  Boman  Catholic  pauper 
schools  having  offered  to  purchase  the  property  for  a  sum  of 
£1100,  an  agreement,  dated  the  24th  of  March,  1874,  was  entered 
into  by  the  receiver  of  the  estate  to  sell  the  said  property  if  the 
sanction  of  the  Court  could  be  obtained. 

This  bill  was  therefore  filed  by  Kaiherine  D.  Orove,  one  of  the 
inGeuit  children  of  the  intestate,  by  her  next  friend,  against  the 
widow  and  the  other  infant  child,  Sidney  Anne  Qrove,  praying  that 
it  might  be  declared  that  the  said  property  was  divisible  between 
the  Plaintiff  and  the  infant  Defendant  in  equal  moieties,  subject 
to  the  dower  of  the  widow,  and  that  the  agreement  for  sale  might 
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T.-0.  H.    be  confirmed  and  carried  out  under  the  direction  of  the  Court ;  or 
1874       else  that  a  partition  might  be  made  of  the  property  amongst  the 
Gboyb      persons  entitled  thereto. 

At  the  hearing,  the  Yice-GhanceUor,  upon  hearing  affidavits  in 
support  of  the  statements  in  the  bill;made  a  decree,  declaring  the 
rights  of  the  parties,  confirming  the  conditional  contract,  and 
directing  a  sale  in  accordance  with  the  terms  thereofl 

In  drawing  up  the  dectee  the  Begistrar  raised  a  difficulty  tiiat 
there  had  been  no  '*  request "  made  pursuant  to  the  3rd  section  of 
the  Partition  Ad,  1868  (31  &  32  Vict  c.  40),  and  mentioned  that 
in  the  case  of  Davey  v.  WieUiAaeh  (1),  in  which  the  Flaintifib 
were  infants,  a  recital  was  inserted  in  the  decree  that  the  sale  was 
made  at  the  request  of  one  of  the  Defendants,  a  married  woman. 

Mr.  E.  8.  Ford,  in  bringing  the  question  to  the  notice  of  the 
Courts  referred  to  the  case  of  France  y.  France  (2),  where  the 
^  request "  was  made  by  the  three  infant  Plaintiffs,  and  Toung  r* 
Tounff(5). 

Sib  B.  Malins,  Y.C,  said  it  was  evidently  for  the  benefit  of  the 
parties  that  this  estate  should  be  sold,  and  he  thought  the  diffi- 
culty might  be  got  over  by  prefacing  the  decree  with  a  statement 
that  the  Oourt  was  of  opinion  it  was  for  the  benefit  of  the  infeuits, 
and  the  infant  Flaintiff,  ^  by  her  counsel  at  the  bar,  requesting 
a  sale. 

The  minutes  of  the  decree  were  as  follows  t — 

'*33iat.t]ie<pi0Qd  of  giovod^t  N91H  jE^yje,  in  tbe  bill  x^en^iinied,  U  diiriable 
between  tliai!kMdaffifuid,UipI)e£sQiiaot^fft€yu^  jo  eqj^l  moieties, 

subject  to  the  dower  therein  of  the  Defendant  Marian  JDaroihy  Comsfn^  or  of  the 
ihitodrntSka^imEduKM  Oon$ifn  ia  het  rights  az»d  it  aj^peadng  tp.  the  Oooit 
that,  by  reason  of  the  nativr^  of  tl^e  tvQpertyy  i^«%le  of  the  said  properly  and  a 
diBtribation  of  the  proceeds  thereof  will  be  more  beneficial  to  the  parties  ix^ 
terestedthAli  adivj^sion  thereof  between  or  amongst  them;  and  the  infant  Plam- 
tiff^  Kath^ne  Dorothy  Qrove,  requesting  that  the  said  hereditaments  may  oe 
Bold^  and  the  Court  being  of  opinion  that  the  conditional  agreement  dated  the 
24th  day  of  March,  1874,  in  the  bill  mentioned,  !b  a  proper  agre«ment  for  oany- 


(1)  Law  Bep.  15  Eq.  269.  (^  Law  Bep.  18  Eq.  17^. 

(3)  Law  Bep^  18  Eq.  17^  n. 
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zDg  snch  sale  into  effect,  Doth  order  that  the  eaid  conditional  agreement  of  the  Y.-O.  M. 

24th  of  March,  1874,  entered  into  between  the  Defendant  Stephen  E,  Comyn  of  « g^^ 

the  one  part,  and  the  Most  Rev.  Henry  Edward  Manning^  the  Very  Bev.  Daniel  wy^ 

iHtberi^  and  the  Bev.  James  Bamber,  of  the  other  part,  for  the  sale  of  the  said  Orovb 

piece  of  ground  situate  at  North  Hyde,  at  the  price  of  £1100,  be  carried  into  effect.  Oqiitk. 

And  it  is  ordered  that  the  money  to  arise  by  such  sale  be  paid  into  Court  to  the  — 
credit  of  this  cause,  and  any  party  is  to  be  at  liberty  to  apply  in  Chambers  as 
they  may  be  advised." 

Solicitors :  Messrs.  TForry,  Bohin$f  &  Surges. 


In  re  BRAIN.  v.-c.M. 

[1872    B.    276.]  ^^'^^ 


June  29  * 
Fetiticn  of  Bight — Forest  of  Dean — Non-payment  of  Bent — Conditions —  /y/y  j^  3, 

Foffeiture  of  Lease,  — 

The  gavellcr  of  the  Forest  of  Dean  granted  a  gale  or  colliery  to  J.  B.,  a 
^ee  miner,  he  paying  for  all  coal  brought  out  2d,  per  ton,  and  so  working 
the  colliery  as  to  gain  24,000  tons  a  year :  Provided  that  if  the  coal  gotten 
should  not  amount  to  that  quantity,  a  minimum  rent  of  £200  should  be  paid  : 
Provided  also,  and  the  grant  was  made  upon  the  further  condition,  that  the 
gale  should  be  worked  in  manner  therein  mentioned.  The  gale  not  being 
worked,  the  galee  paid  the  minimum  rent  for  several  years ;  but  upon  arrears 
of  rent  becoming  due,  the  gaveller  declared  the  gale  forfeited,  and  entered  into 
jpofisession  thereof.  Ten  months  after  the  declaration  of  forfeiture  the  galee 
tendered  the  arrears  of  rent,  which  were  refused : — 

J7e2d^upon  a  Petition  of  Bight  by  the  representatives  of  the  galee  to  be  re- 
instated in  the  gale,  that  the  grant  was  properly  made  upon  conditions,  one 
of  which  was  the  payment  of  rent»  that  upon  breach  of  that  condition  by 
non-payment,  there  had  been  a  legal  forfeiture  and  a  right  of  the  Crown  to 
re-enter;  and  that  the  arrears  not  having  been  tendered^  nor  any  proceed- 
ings taken  within  six  months,  there  was  no  power  in  the  Court  to  relieve 
against  the  forfeiture. 

Qtuere,  whether  the  Court  could  have  relieved  if  the  Petition  of  Bight  had 
been  presented  within  six  nK>nths  of  the  forfeiture. 

JLhIS  was  a  Petition  of  Bight^  presented  to  Hev  Majesty  by 
Ephraim  Brain  and  others,  claimiog  under  John  Brain^  a  free 
miner  of  the  Forest  of  Dean. 

The  petition  stated  that  John  Brain,  having  applied  to  the 
deputy  gaveller  of  the  forest  for  the  grant  of  a  gale  or  colliery 
known  as  the  Alexandra  Colliery y  in  the  hundred  of  8L  Briaveh, 


390  BQtnrlr  clkES.  ■p^^i' 

T-.C.  H.  in  the  county  of  Qloueester^  the  gale  was  grafted  to  Mm  on  the  8th 
1874  of  August,  1864,  and  the  certificate  of  the  grant,  after  descrihing 
jj^  the  boundaries  of  the  gale,  continued  in  these  terms : — **  Kendering 
Bba^.  3^jj j  paying  therefor  to  Her  Majesty,  her  heirs  and  successors,  for 
all  such  coal  as  shall  be  brought  out,  the  sum  of  2d.  per  ton  as 
tonnage,  such  tonnage  to  be  paid  on  the  24th  of  June  and  the  25tii 
of  December  in  every  year;  and,  further,  so  working  the  said 
colliery  as  that  there  shall  be  Wrought  and  gained  in  every  year, 
from  Midsummer,  1866,  a  quantity  of  not  less  than  24,000  tons: 
Provided  that  if  by  any  reason  whatsoever,  in  any  one  year,  no 
coal  shall  be  got  in  respect  of  the  said  colliery,  or  the  tonns^e  rent 
to  be  paid  for  coal  got  within  the  year  under  the  aforesaid  reser- 
vation shallnot  amount  to  £200,  then  either  the  fiill  sum  of 
£200,  or  such  other  sums  as,  together  with  the  amount  paid  or  to 
be  paid  for  tonnage  rent  in  respect  of  coal  got  within  the  year  (as 
the  case  may  be),  will  make  up  the  fuU  sum  of  £200,  shall  be  made 
up  and  paid  to  Her  Majesty,  her  heirs  and  successors,  on  the  24th 
day  of  June  in  every  year :  Provided  also,  and  this  grant  is  made 
upon  this  ihrther  condition,  that  the  veins  of  coal  hereby  granted 
or  galed  shall  be  so  worked  as  not  to  impede  or  injure  the  workings 
of  the  tracts  already  allotted  or  galed." 

In  August,  1864,  one  moiety  of  the  Alexandra  CclUery  was 
granted  by  J,  Brain  to  the  suppliant,  Bphraim  Brainy  his  heirs 
and  assigns  for  ever,  and  another  moiety  was  granted  by  J.  Brcdn 
to  the  suppliant,  Bicihard  Codk^  his  heirs  and  assigns  for  ever. 
Ephraim  Brain  and  22.  Gcoh  afterwards  made  a  grant  of  their 
respective  moieties  of  the  collieries  to  other  persons,  who  were  also 
suppliants  upon  this  Petition  of  Eight. 

/.  Brain  had  since  died. 

On  the  24th  of  June,  1867,  the  first  year's  rent  of  the  coUiery 
became  due,  and  the  sum  of  £200  was  then  paid  by  the  suppliants. 
The  next  two  years*  rent  becoming  due  on  the  24th  of  June,  1868, 
and  the  24th  of  June,  1869,  were  also  paid ;  but  as  the  coUiery 
had  not  then  been  worked,  a  correspondence  took  place  upon  the 
subject  between  the  deputy  gaveller  and  the  suppliants,  which 
resulted  in  the  deputy  gaveller  extending  the  period  for  working 
the  colliery  for  five  years  longer.  The  rent  after  this  period, 
however,  was  not  paid,  and  in  the  months  of  April,  May,  and 
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June,  1871,  fijpplioMiioxis  we]:e..iQf^eibj  the  deputy, gaveller  to  \A).^ 
the  supplj^ots  for  payment  of  the  rent.  ^Juob  liad  become  due  1974 
in.  respect  of  the  colliery,  and  further  correspondence  passed  be*  j^ 
tween  them.  Ultimately,  on  the  17th  of  July,  1871,  the  fol-  ^^' 
lowing  declaration  was  addressed  to  the  suppliants  :-*''  Whereas 
there  was  dpe  to  Her  Majesty  the  Queen,  at  Midsummer,  1870, 
for  rent  in  respect  of  the  Alex^ndrcL  gale,  the  sum  of  £200,  Y(hick 
still  remains  due  and  impaidL  Now,  I,  the  Honourable  James 
Kmin$ih  B^ward,  the  Gommisaioner  of  Her.  Majesty's  Woods, 
forests,  and  Land  Beyenue,  baying  the  management  and  direc-; 
tion  of  Hec  Mcye^y's  Fared  of  Dean,  and  gayelleir  of  the  fDrest, 
do  hoceby  giye.you,  and  eyery  of  you,  notice  ^hat  the  said  gale  has 
become,  and  I  do  hereby  declare  the  same  to  be,  |b];feitef|  to  Her 
Majesty."  This  declaration  was  sent  to  the  suppliants  on  the  21th 
of  July,  1871,  by  Mr.  Sorace  Wabion,  the  solicitor  to.  the  Honour- 
able Mr.  Howird,  accompanied  by  the  following  letter  :—f' Sir, — ^I 
seod  you  here:with.  a  notice. declaring^ the  forl^itu^  of  the  gale  of 
the  JJexamira  CoUiert/,  under  which. possession  has  been, taken  by 
the  deputy  gayellen"  Immediately  after  the  date  of  this  notice, 
possQBsion  of  the  Jleoumdra ,  CdUery  ^a3  taken  by  the  deputy 
gayeller,  who  still  retained  possession  thereof  under  the  alleged 
foc£eiture« 

In  the  meantime,  wd  on  the  22nd  of  July,  187;]l,«  an  applipation 
^?as  put  in  at  the  ofiKce  of  the  gayeller  at  Coltford,  by  Benjamin 
OwiBiamf  a  free  miner  of  the  forest,  to  haye  a  re-gale  gi;anted  to 
him  of  the  Alexandra  Colliery,  On  the  24th  of  Mc^y,  1872,  a 
notice  was  inserted  in  the  Forester^  a  newspaper  circulating  in  the 
neighbourhood,  that  the  Alexandra  gale  sq  applied  for  by  B. 
OwiBiam  was  intended  to  be  granted  to  him  on  the  14th  of  June. 

On  the  13th  of  June,, the  day  before  the  gale  would  haye  been 
granted  to  ChviUiam,  the  suppliants  tendered  to  the  gayeller  the^ 
sum  of  £500,  being  the  amount  of  the  rent  then  due  in  respect  of 
the  said  colliery  up  to  the  25th  of  December,  1871,  but  the 
gayeller  refused  to  accept  the  same,  and  insisted  that  the  sup- 
pliants had  forfeited  all  right  to  the  colliery. 

On  the  14th  of  June  the  suppliants  appeared  by  their  solicitor 
at  the  gayeller's  ofBce,  and  protested  against  the  proposed  grant  of 
the  gale  to  £.  Otvilliam,  on  the  ground  that  the  alleged  forfeiture 
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y.-C.  M.     was  void  in  law,  and  that  even  if  it  were  noti  the  tender  of  the 
1874        rent  in  arrear  was  sufficient  to  relieye  the  suppliants  against  such 
"j^       forfeiture,  and  thereupon  the  gaveller  postponed  all  further  pro- 
^^-      ceedings  till  the  26th  of  July  instant    The  suppliants  therefore 
submitted  that   the  declaration  of  forfeiture  was   illegal  and 
YCMd,  inasmuch  as  no  power  to  re-enter,  or  right  of  eviction  for 
ncHi-payment  of  rent,  was  giyen  by  or  existed  under  the  Acts  of 
Parliament,  but  other  and  sufficient  remedies  for  enforcing  pay- 
ment of  the  rents  and  royalties^  and  other  dues  payable  in  reeped 
thereof  were . provided  by  the  Acts;  but  that  even  if  they  had 
legaUjr  incurred  a  forfeiture  of  the  gale  by  reason  of  non-payment 
of  rent,  yet  in  equily  and  justice  they  ought  to  be  relieved  there- 
from; upon,  payment  of  all  arrears  of  rent  due,  with  all  interest 
theriaon>  .which. they  were  willing  to  make. 

The  petition  then  alleged  that  the  gaveller  still  intended  to 
enforce  the  grant  of  the  gale  to  ChnUiam,  and  it  prayed  n  decla- 
ration that  the  forfeiture  of  the  17th  of  July,  1871,  was  illegal 
and  of  2M)  efiTect;  or.  if  itahould  appear  to  the  Court  that  the 
forfeiture  waa  validi  thep,  upon  payment  of  all  arrears  of  rent 
dtte  in  respect  thereof,  with  interest  thereon,  the  suppliants  might 
be  relieved  ftom  the  effect  of  such  forfeiture^  and  mig^  be  re- 
stored to  the  possession  of  the  gale;  and  that  in  the  meantime 
the  gaveller  mtght  be  restrained  by  injunction  from  granting  the 
gale  to  QutiBiam  or  any  other  person  without  the  consent  of  tiie 
suppliants. 

Thie  Acts  of  Parliament  referred  to  in  the  petition  and  in  the 
aiguments  of  counsel  «s  bearing  upon  the  questions  now  raised 
for .d^ejsioD,  were  the  following :  the  statute  1  &  2  YicL  c.  43L  By 
sections  19, 11^  16^  2&^  and  44  of  that  Act,  the  office  of  gaveller  of 
the  Fd^ed  (tf  D$<m  and  hundred  «o£  StBiiaveU^  in  the  county  of 
QtomMeTf  was  vested  in  the  First  Commissioner  for  the  time 
being  of  Her  Majesty's  Woods  and  Eorests,  who  was  authorised 
to  perfonn  all  a^  neoessai^  iot  granting  gales  in  the  fiirest  to 
the  free  miners ;  an^  it  was  provided  that  such  free  miners  should 
have  the  exclusive  right  of  having  gales  granted  to  them,  and  it 
should  be  lawful  for  them  to  sell,  transfer,  assign,  or  di^KMe  of 
the  gales-  by  deed  or  will  to  each  other,  or  to  any  other  penon  or 
persons  whomsoever,  and  that  the  galeage,  rent,  royalty,  tonnage, 
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duty,  or  other  payments  to  be  ascertained  and  determined  by  Her     Y.-0.  M. 
Majesty's  Commissioners  for  or  in  respect  of  the  coal  or  iron  ore,       1874 
to  be  got  by  means  of  the  said  gales  or  works  then  existing,  and       jn  re 
which  shonld  be  set  forth  in  their  award,  should  be  deemed  and      ^f^' 
taken  in  lieu  of  the  rights  of  Her  Majesty  to  put  in  a  fifth  man 
to  work  the  gales  and  share  the  profit  thereof. 

The  29th  section  enacted  **  that  the  Oommissioners  hereby  1^ 
pointed  ahidl  in  and  by  their  Efaid  award*  specify  such  general  rules 
and  regulations  as  to  them  shall '  seem  eqnitilble  for  the  mode  in 
which  all  flie  said  gales,  pitSj  levels^  works,  and  quarries,  as  well 
opened  or  to  be  op^ed,  shall  be  worked,  and  shall  also  speoify 
what  buildings  may  remain  or  be  erected  on  a^y  of  the  ope£i  and 
unincloeed  lands  of  the  said  hundred,  for  the  purposes  of  working 
such  gale,  pit,  level,  or  work,  and  shall  also,  as  far  as  the  same 
can  be  ascertained,  specify  the  mode  and  extent  to  which  all 
future  gales^  pits,  levels,  or  works  riiall  be  granted  by  the  gaveller 
or  deputy-gaveller  far  the  time  being,  having  regard  to  the 
quantity  of  ooal,  iron,  or  other  mineral  comprised  in,  and  which 
may  be  got  by  means  of  such  gales,  pits,  levels,  or  works  respec^t- 
ive]y,  and  the  trams  and  regulations  under  which  the  same  shall 
be  held  and  worked;  and  that  after  gooh  award  all  and  every 
tile  galea,  pits,  levels,  and  works  in  the  said  hundred,  and  all  the 
quarries  in  the  said  forest  diall  be  opened  and  worked  according 
to'&e  true  intent  of  such  rules  and  regulations ;  and  that  in  case 
any  person  or  persons  entitled  to  or  in  the  possession  of  any  gale, 
pit,  level,  work,  or  quarry  within  the  said  htindred  now  granted, 
or  heieafter  to  be  granted,  awarded,  or  leased,  shall  wilfhlly  pro^' 
oeed  in  opening  or  working  any  such  gal<^  pit,  lev^l,  work>  or  quarry,  ' 
oontraay  to  the  said  rules  and  re^ukiionSr  and  the  directions  to  be 
contained  in  any  award  6f  the  said'^OooniBiasioners  hereby  ap^- 
pointed,  after  seven  days'  notice  in  writing,  from*  the  gaveller  or 
deputy^gaveller,  to  stop  and  discontinue  liuch  opdoing  and  working, 
left  at  or  upon  the  said  gale,  pit,  levels  work,  or  quarry,  or  at  tiie' 
ha  known  or  usual  place  of  abode  of  suoh  person  or  persons  as 
aibteaaid,  iken  the  said,  gales^  pits,  levels,  works,  or  quarries  shall 
be  liable  to  be  forfeited  as  and  for  a  breach  of  condition ;  and  the 
same  shall  always^  after  the  said  award,  be  considered  as  held  on 
conditioQ  of  per&rming  and  abiding  by  the  said  rules  and  iegu<^ 
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y.-G.  IL     latioBS  in  all  zteepecte :  ai^d  Qie  peison  or  jfGsmnB  m  posso^ioa  of 

1874       any  such  gales>  pits»  levok^  works».  or  quarrl^s^  may  be  evictfid 

jy^       tberefrom  by  Her  Hajestyy  her  heirs  or  saocessois,  as  9ught  be 

^^^'      done  oa  the  fG(E£^ture<tf  a  lease  for  bgceaehof  oondition,  aad  all 

such  gales,  pits,  leyela,  worbEi^  or  quarries  so  forli^tisd  shall  be 

subject  to  be  again  galed  or  leased." 

And  the  52nd  sect,  enacted  *'  that  all  and  every  the  powea  of 
takings  suing  for,  or  recoyering  of  the  said  share,  rents,  and  pay • 
ments  now  in  force  by  virtue  of  any  statute,  custom^  grant,  or 
otherwise,  shall  continue  to  be  in  foroe,  and  the  said  poweoa^  fio 
far  as  the  same  may  be  applicable,  shall  apply  to  any  gakage, 
rent,  royalty,  tonnage^  duty,  or  payments  hereafter  to  be  asoer- 
tained,  fixed,  and  detehnined,  either  by  the  said  award  as  afoie- 
said,  or  by  any  other  means  howsoever." 

The  statute  of  1861,  24  &  25  Vict  a  40,  provided  by  ihe  Ist 
section :  "  That  the  grant  of  a  gale  of  coal  or  iron,  or  of  a  stone 
quarry,  shall- be  deemed  to  have  conferred,  And  shall  confer  on 
the  galee,  Ihs  heiis  and  assigns,  a  Ucense  to  work  the  mme^veiii, 
OS  pit  therein  comprised,  and  such  grant  shall  be  deemed  to 
have  eonferred  on  the  gfantee,  his  heirs  and  assigns,  an  interest  of 
the  nature  of  real  estate,  such  license,  nevertheless^  being  ooa- 
^ional  on  the  payment  of  all  the  rents,  royalties,  and  other 
dues,  £rom  time  to  time  payable  to  Her  Majesty,  her  hdis  sad 
successors^  in  respect  thereof,  and  the  observance  and  performance 
of'  the  several  enactments,  provisions,  rules,  and  regulatioos  bt 
thel  time  being  in  force  for  the  proper  opening,  worliis^,  us6^  snd 
management  of  the  gale." 

The  3rd  section  enacted  that  nothing  in  this  Act  contained 
should  enlarge  or  diminish,  or  in  any  way  affect,  any  right  of 
re-entry  or  eviction,  or  liability  to  forfeiture,  but  every  gale^  pit, 
level,  work,  and  quarry  shocdd  be  subjeet  in  all  respects  to  tke 
same  liability  to  forfeiture  and  eviction,  and  no  other,  as  if  this 
Act  had  not  been  passed. 

And  I^  the  4th  section  the  obligation  to  pay  the  rent,  royalty,  and 
other  dues^  from  tune  to  time  becoming  payable  in  respect  of  e?eiy 
gale  of  cqel,  iron,  or  stone  granted,  or  to  be  granted,  and  to  observe 
and  perform  the  several  enactments^  provisions,  rules^  and  regnla" 
tiona  £>r  the  time  being  in  force  for  the  proper  opening,  workings  use, 
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and  manngenfent  of  the  same^  ir&s  madd  k  persi^al  obligation  on  the  '   7.-0.  M. 
person  for  the  time  being  in  the  actn&l  possession  or  receipt  of  the       1874 
proceeds  of  the  gale,  whether  as  owner  thereof  for  an  estate  of  free-       j,|  ^ 
hold,  or  aa  lessee,  or  as  nnder-lessee,  or  otherwise  howsoeTer,  and      ^*^' 
erery  sach  person  making  default  in  the  payment  of  any  snob  reht, 
royalty,  or  due,  or  in  the  observance  or  performanoe  of  any  such 
enactmenfty  provision,  role,  or  regalation  as  aforesaid,  might  be 
proceeded  against  by  or  on  behalf  of  Her  Majesty,  her  heira  and 
snccessors,  in  like  manner  as  if  he  had  entered  into  a  covenant 
with  Her  Majesty,  her  heirs  and  snooessors^  to  pay  such  rent, 
royalty,  or  other  dae,  and  to  observe  and.  perform  all  such  enact" 
ments,  provisions,  roles,  and  regolations :  Provided,  also,  that  the 
provisions  in  the  section  should  be  by  way  of  addition  to,  and  ikot  * 
substitution  for,  any  covenants,  conditions^  or  stipulaldonB  in  any 
grants  and  should  not  extend  to  diminish  or  alter  any  liabilities 
otherwise  existing. 

The  statute  of  84  &  85  Yid  c.^  85,  which  was  passed  for  the 
piirpose  of  settling  doubts  that  had  arisen  upon  the  constmctkA  of' 
some  of  the  mles  and  regulations  made  under  the  aucthority  of  the 
Act  24  &  25  Yiet  o.  40,  and  for  altezisg  and  amending  the 
previous  enactments,  provided  by  the  S6th  section  that  the  pro* 
visions  of  an  Act,  69  G^.  8,  e.  86,  for  the  better  collection  odmE 
recovery  of  the  gale  rents  in  the  JPbf  ari  of  Detin,  should  extend  and' 
apply  to  the  recovery  of  all  sums  dne  to  Her  Migesty,  her  heirs 
and  successors,  in  respect  of  galeage,  or  dead  ot  certain  rent, 
royalty,  or  tonnage  duty,  due  in  le^ect  of  any  gale  within  the  * 

limits  of  that  Act 

• 

Ur.  Cotian,  QXX|.  and  Mr.  Bevir^  in  support  of  the  Petition  of 

Bight:— 

The  grounds  upon  whieh  the  Grown  claims  a  right  to  forfeit ' 
the  gale  originally  granted  in  August,  1864,  to  /•  Brain  are,  fbnit^ 
non-payment  of  rent;  and,  secondly,  an  omission  on  the  part  of 
/.  Brain  or  his  transferees  to  woxic  the  mine.  The  latter  pointy 
however,  is  quite  untenable,  since  permission  in  writing  was  given 
by  the  Qrown  in  1869  extending  the  period  for  working  to  five 
years,  and  there  were  three  years  ci  that  period  to  run  when  the 
forfeiture  took  place.    It  is  now  understood  that  that  point  is 
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V.-O.  M.  waived  by  the  Crown,  and  the  only  question,  therefore,  remains, 
1874  whether  the  Crown  had  a  right  of  re-entry  and  forfeiture  upon  non- 
"j^  payment  of  rent.  Upon  this  question  will  also  depend  the  right 
^^^^'      of  OwiUiam  as  against  the  suppliants. 

The  statute  of  1  &  2  Vict  c.  43,  is  the  Act  giving  the  gaveller 
such  rights  as  he  may  exercise  against  the  free  miners  of  the 
Forest  of  Bean.  The  rights  of  free  miners  had  previously  existed 
for  centuries,  but  it  was  found  necessary  to  settle  certain  disputed 
questions,  and  it  was  thought  desirable  that  the  right  of  the  Crown 
to  put  in  a  fifth  man  in  certain  cases  should  be  done  away  with, 
and  the  new  rights  conferred  upon  the  Crown  were  given  in  lien 
of  the  right  to  put  in  the  fifth  man.  The  Crown,  therefore, 
cannot  now  claim  any  powers  which  were  not  conferred  by  that 
Act 

All  these  questions  were  set  at  rest  by  the  Act  of  1  &  2  Yict 
c.  43,  but  it  will  be  seen  that  there  is  no  power  of  re-entry  or  for- 
feiture upon  non-payment  of  rent,  although  there  is  power  of 
forfeiture  for  working  the  same  in  an  improper  manner.  It  is 
clear,  moreover,  that  no  such  power  could  ever  have  been  intended 
to  be  given,  since  the  Act  contains  full  means  by  which  the  Crown 
may  recover  the  rent  which  becomes  due.  The  52nd  section  of 
the  statute  is  explicit  upon  that  point,  which  enacts  that  all  poweis 
of  taking,  suing  for,  or  recovery  of  the  share,  rents,  and  payments 
then  in  force  by  virtue  of  any  statute,  custom,  grant,  or  other- 
wise  should  continue  to  be  in  force,  and  the^said  powers,  so  far  as 
the  same  might  be  applicable,  should  apply  to  any  galeage^  rent, 
royalty,  tonnage,  duty,  or  payments  thereafter  to  be  ascertained, 
fixed,  and  determined.  Up  to  that  time  no  power  of  re-entry  was 
ever  given  by  any  previous  Act.  The  29th  section  gives  power  of 
forfeiture  for  improper  working,  and  the  fact  that  no  such  power 
is  given  for  non-payment  of  rent  is  evidence  that  it  could  not 
have  been  intended  to  confer  any  such  new  power  on  the  Crown. 
But  suppose  the  Crown  had  power  to  forfeit  the  lease  for  non- 
payment of  rent,  still  this  Court  will  always  relieve  against  the 
execution  of  such  a  power  upon  the  arrears  of  rent  being  paid. 
In  this  ease  the  arrears  of  rent  with  interest  were  tendered  to 
the  Crown,  and  there  was  no  justification  in  putting  in  force 
any  powers  which  might  have  existed.    It  was  furtber  incumbent 
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upon  the  Crown,  under  the  Act  of  4  Geo.  2,  a  28,  to  bring  an     y^o  M. 
action  of  ejectpient^  and  the  suppliants  would  then  haye  had  six        1874 
months  within  which  they  might  have  come  to  this  Court  to  stop       j^ 
the  action.    The  suppliants  have  already  paid  three  years'  dead      Bbaqi. 
rent  in  respect  of  this  g^e^  and  they  cpnsider  that  they  have  heen 
very  harshly  dealt  witjh  by  the  Crown  in  being  deprived  of  the 
benefits  wbiph  they  would  have  in  wprking  (he  colliery* .  The  right 
of  Chnlliam,  who  was  an  applicant  for  the  gale  alleged  by  the 
down  to  have  become  vacant^  mi:^  stand  or  fall  by  the  right  of 
the  sappliant9< , .  If  .(he  gale  waiS  Aot  legally  forfi^it^d^ihen  ChofUiap^ 
can  have  no  right. 

The  Attameyi'Oeneral  (Sir  B,  Baggall(iy\  Mr.  Qlmse^  Q.C.>  i^d 
Mr.  W.  W.  Kardake,  for  the  Crown : — 

The  questions  are  whether,  on  ^the  21th  of  July,  1871,  the 
gaveller  was  ^ititled  to  resume  possession  of  ihe  gale  granted  to 
/.  Brain,  and  if  so  entitled,  whether,  there  is  ai^y  present  right  :Oil 
the  part  of  the  snj^liants  to  be  replaced  in  their  occupatian  of 
luch  gale.  To  reiftove  any  impression  of  harsh  treatmenton  th^ 
part  of  the  Growoi  it  is  necessary  to  refer  to  the  &cts»  ehewii^ 
that  notwithstanding  the  non-working  of  this  mine  for  the  space 
of  five  yeaas^  the  Crown  still  extended  the  period  of  worki^  fiw 
five  yeaxs.  But  after  that  thei^e  was  no  commenceniient  of  the 
works,  and  wh^i  three  half  years*  rent  had  become  due  it  waa  in-* 
cumbent  oa  the  Crown  to  take  steps  for  recovering  it.  Bdngi^g 
an  action  against  men  of.  tbi^  class  would,  have  been  useless,  anf}  ' 
there  was  nothing  to  djstain  upon  whi^  could  have  satisfied .  th^ 
rent.  Theie&re^  aft^r  repeated  applications,  for  payment,  tb0 
gavellai  fonnd  it  neoessaty  to  declare  the.  gale.  forfieAted. ,  Kve^ 
after. this  p^od  no: steps,  were  tskeiu  by  the  Crown  tpwardft 
legaleing  the  mine  for  ten  ni(»^tbsi  dudng  which  tim^  the.  siapr 
pUanisnuide  no.atteoipt  to. get  replaqed,  and  made.no  offer  of 
payment  It  was  only  at  the  last  nvwent — ^the  very  day  before 
notice  had  been  given,  that  the  gale  would  be  granted  to  QtoSlum 
—that  the  si^pplianta^came  forward  with  ai  tender  of  the  arrears 
of  rent  The  gaveller  then  e<msidered  that  he  was  not  justified 
in  accepting  the  tender,  in  justice  to  the  Qther  applioantcf,  and> 
moreover,  the  Crown  was  desirous  of  having  the  question  eettled 
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• 

y.-G.H.    whether. or  not  it  bad  auy  power  o£  ibrSaitiSDef'Uiick : re-entry fixr 
I87f       non-payment  of  rent  ,        i         . 

^^^  In  the  case  of  James  y»  The  Queen  (1)»  it  was  decided  by  thk 

^^^-  Court  that  a  free  miner  bad  established  bis  right  to  a  gale  the 
moment  be  made  his  application;  oonseqtiently  if  the  foorfeitiiTe 
in  this  case  was  legal,  GfufiBiam,  v/ho  made  the  first  application, 
might  maintain  a  suit  fo^  specific  perfturmanoey  and  thus  it  be- 
comes imperative  on  the  Grown  to  have  the  qnestion  decided. 

The  substantial  question  is^  whether  there  was*  a  ^ght  in  law  cm 
the  part  of  the  Crown  to  resume  possession  for  noBa*payment  of 
rent. 

.  The  grants  of  gales  in  the  forest  are  nothing  more  than  licensei 
to  work  a  mine  upon  certain  conditions,  which  in  this  case  w^e, 
that  the  galee  should  work  and  raise*  at  least  24,000,  tons  of  coal 
per  annum,  and  pay  2d.  per  ton  upon  all  coal  so  raised,  and  upon 
£Etilure  to  raise  that  quantity,  then  upon  condition  of  paying  a 
minimum  or  dead  rent  of  £200.  The  right  of  the  gaveller  to  fix 
a  minimum  rent  in  case  of  fiedlure  to  raise  the  specified  quantity  of 
coal  was  settled  by  the  decision  of  ihe  Queen's  Bench  on  the  Ist 
of  Hay,  1851,  in  the  case  of  Lard  Seytnowr  v.  Uorrell  (2).  The 
license,  therefore,  is  upon  condition  of  paying  a  oertain  rent,  and 
so  long  as  the  condition  is  performed  the  Crown  would  have  no 
right  of  re-entry;  but  upon  breach  of  the  condition  the  Crown 
has  a  right  to  forfeit  the  license,  and  resume  its  prerogative  rights 
over  the  property.  It  is*  well  stated  in  ChiUtf'e  Prerogatives  of  the 
Crown  (3) :  ''The  general  rule  is,  that  the  king  may  waive  his 
prerogative  remedies  and  adopt  such  as  are  assigned  to  his  subjects. 
He  may  maintain  the  usual  common  law  actions,  as  trespass,  quar$ 
elausum  freffUj  or  for  taking  his  goods.  The  only  exception  seems 
to  be  in  the  case  of  actions,  which  suppose  an  eviction  or  disseisin, 
as  an  assize,  or,  it  seems,  an  action  of  ejectment.  The  king  cannot 
maintain  such  actions,  they  being  inconsistent  with  his  royal  d^ty, 
and  contradictory  to  the  fiction  of  law,  that  the  king  cannot  be  dis- 
possessed of  property  once  vested  in  him."  And  by  The  Queeiit 
Bemembraneer  Ad  (22  &  23  Vict.  c.  21,  s.  25)  it  is  enacted  that  when 
a  right  of  re-entry  upon  lands  or  other  hereditaments  shall  have 

(1)  Law  Bep.  17  Eq.  502.  (2)  Not  reported. 

(8)  Page  246. 
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aoctaM  to  H^  Majesty  'or  her  stfceassdrs,  gneh  right'  may  be  exer-     y..c.  h. 
cised  or  enforced  without  any  requisition  being  'taken  or  office       X87l 
being  found,  at  any  actual  re-entry  being  made  on  the  premises.         ^^^ 

The  gaveKer,  tiierefore,  was  justified  in  making  a  ^e-entry  upon      ^^ajjx- 
tbe  gale  without  bringing  an  action  of  ejectment.       ' 

Then  we  say  that  this  license  was  gnanted  upon  conditions,  one 
of  whidi  was  payment  of  rent,  and  this  is  dear  i&om  the  29th  slsc- 
tion  of  the  Act  1  &  2  Yict.  c.  43,  which  provide  that  all  minei^ 
should  be  worked  aocording  to  the  true  intent  of  the  rules  and  re- 
gnlati(»i&  laid  down  by  the  Oommissioners,  one  of  which  rules  was, 
that  a  certain  rent  should  be  paid,  and  if  a  galee  shall  act  contrary 
to  the  regulations,  then  the  gale  is  liable  to  be  forfeited  as  and  for 
a  breadi  of  condition,  and  the  same  shall  be  considered  as  held  on 
condition  of  perfo  rming  and  abiding  by  the  rules  and  regulations 
in  all  respects,  and  the  person  in  possession  may  be  evicted,  as 
might  be  done  on  the  forfeiture  of  a  lease  for  breach  of  condi- 
tion. That  this  is  an  estate  held  upon  condition,  is  shewn  by  a 
passage  in  (h.  LUt.  (1),  where  it  is  said,  ''Also  divers  words 
there  be  wMoh  by  virtue  of  themselves  make  estates  upon  condi- 
tion, one  is  the  word  sub  conditiane,  as  if  ^.  infeoff  B.  of  certain 
land,  to  have  and  to  hold  to  the  said  B.  and  his  heirs,  upon  con- 
dition that  the  said  B,  and  his  heirs  do  pay  or  cause  to  be  paid 
to  the  aforesaid  il.  and  his  heirs  yearly  such  a  rent^  &c.  In  this 
case,  without  any  more  saying,  the  feoffee  hath  an  estate  upon  con- 
dition ;"  and  (2),  ^  Also  there  be  other  words  in  a  deed  which 
cause  the  tenements  to  be  conditionaL  As  if  upon  such  feoff- 
ment a  rent  be  reserved  to  the  feoffor,  &c.,  and  afterward  this 
word  is  put  into  the  deed ;  that  if  it  happen  the  aforesaid  rent  to 
he  behind  in  part  or  in  all,  that  then  it  shall  be  lawful  for  the 
feofTor  and  his  heirs  to  enter,  &c.,  this  is  a  deed  upon  condition." 

So  in  ShepparcPs  Touchstone  (8)  it  is  laid  down  thus :  ''  If  a 
lease  be  made  on  condition  that  the  lessee  shall  pay  yearly  to  the 
lessor  during  the  term  £10,  in  this  case  if  he  fail  of  payment  once, 
the  condition  is  broken,  and  the  estate  forfeit ;  so  if  one  make  a 
feofiment  in  fee  of  land  on  condition  to  pay  £10  yearly  toJ.S.f 
if  he  fail  once  the  condition  is  broken." 

(1)  Sect  328. 19th  Ed.  (2)  Sect  330. 19th  Ed. 

(8)  Vol.  i.  p.  147. 


Bbain. 
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.  y.-G.  M.  There  is  a  distinction  between  contracts  between  parties  and 
1874  conditions  under  an  Act  of  Parliament.  It  was  argued  in  Keqiing 
In  re  ^*  Sparrow  (1)  that  this  Court  would  lean  against  forfeiting  a  lease 
if  the  landlord  could  be  compensated ;  but  the  Lord  Chancellor 
(Lord  Manners)  held  that,  although  that  principle  was  applicable 
to  cases  of  contract  between  the  parties^  it  was  not  so  to  the  pro- 
visions of  an  Act  of  Parliament  or  conditions  in  law.  Li  support 
of  that  decision  His  Lordship  cited  Peachy  t.  Duke  of  Somerset  (2). 
If,  therefore,  no  relief  can  be  granted  against  the  provisions  of 
this  statute,  and  if  forfeiture  arises  under  the  29th  section,  there  is 
statutory  compulsion  on  the  gaveller  to  re-grant  the  gale. 

^  Mr.  BenshaWf  jun.,  for  B.  GhviUiam. 

Mr.  Cotton^  in  reply : — 

It  is  impossible  to  construe  the  29th  section  of  the  Act  (1  &  2 
Vict,  c  43)  as  giving  any  right  of  re-entry  or  forfeiture  on  noo- 
payment  of  rent.  It  was  only  a  right  upon  not  working  up  to  the 
quantity  of  tons  specified  in  the  grant,  and  that  right  was  waiyed 
by  the  Crown  when  a  permission  was  granted  in  1869  to  work 
within  the  following  five  years.  The  only  condition  was  that  the 
mine  should  be  so  worked,  or  else  that  a  dead  rent  should  be  paid, 
and  for  the  recovery  of  that  rent  ample  means  are  provided.  It 
is  said  that  this  is  not  a  lease,  but  only  a  license  so  long  as  certain 
things  are  done,  if  so  it  would  be  revocable ;  but  that  is  not  the 
case,  and  as  regards  the  right  of  re-entry  it  stands  in  the  same 
way  as  any  other  lease.  If  it  were  a  license,  it  would  be  revocable 
at  the  will  of  the  lessor.  A  power  of  re-entry  for  non-payment  of 
rent  would  be  inconsistent  with  the  other  provisions  of  the  Acts. 
By  the  4th  section  of  the  24  &  25  Yict.  c,  40,  the  obligation  to 
pay  the  rent  is  made  a  personal  obligation  on  the  lessee  in  posses- 
sion, and  every  person  making  default  in  payment  is  liable  to  be 
proceeded  against  as  if  he  had  entered  into  a  covenant  to  pay,  and 
there  is  power  to  the  gaveller  to  refuse  a  transfer  of  the  gale  if  the 
rent  is  in  arrear  and  unpaid.  If  the  obligation  to  pay  rent  is  on 
the  same  footing  as  under  a  covenant,  then  an  action  may  be 
brought  upon  the  covenant,  and  the  gaveller  would  have  a  distress 
upon  the  goods  of  the  galee. 

(1)  1  Ball.  &  B.  367.  (2)  1  Str.  447. 
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Then  it  is  said  that  this  is  a  lease  upon  conditionSi  and  Cohe  upon     v.<}.  M. 
Littleton  is  referred  to ;  but  in  another  section  we  find  this  (1) :        i874 
''But  where  a  feoffment  is  made  of  certain  lands,  reserving  a       ^^ 
-certain  rent,  &c.,  upon  such  condition  that  if  the  rent  be  behind,      Brain. 
it  shall  be  lawful  for  the'  feoffor  and  his  heirs  to  enter  and  to 
hold  the  land  until  he  be  satisfied  or  paid  the  rent  behind,  &c.y 
in  this  case  if  the  rent  be  behind,  and  the  feoffor  or  his  heirs  do 
enter,  the  feoffee  is  not  altogether  excluded  from  this ;  but  the 
feoffor  shall  have  and  hold  the  land  and  thereof  take  the  profits 
until  he  be  satisfied  of  the  rent  behind ;  and  when  he  is  satisfied 
then  may  the  feoffee  re-enter  into  the  same  land  and  hold  it  as  he 
held  it  before.    For  in  this  case  the  feoffor  shall  hare  the  land, 
bat  in  manner  as  for  a  distress  until  he  be  satisfied  of  the  rent, 
&e,y  though  he  take  the  profits  in  the  meantime  to  his  own  use." 

We  say,  also,  that  the  gayeller  being  now  satisfied  by  the  arrears 
of  rent  tendered  to  him,  the  galee  has  a  right  to  re-enter  and  hold 
as  he  held  before. 

Under  any  circumstances  this  Court  can  relieye  the  suppliants 
against  the  forfeiture,  now  that  the  rent  is  forthcoming.  This 
doctrine  was  settled  by  the  Act  of  4  Geo.  2,  c.  28,  and  was  upheld 
in  the  case  of  HtU  v.  Barclay  (2) ;  and  it  would  not  be  just  that 
the  suppliants  should  be  prevented  from  re-entry  after  already 
having  paid  no  less  than  £600  by  way  of  dead  rent 

Sir  R  Malins,  V.C.  :— 

This  I^tition  raises  a  point  of  considerable  interest  with  re- 
gard to  the  rights  of  free  miners  in  the  Forest  of  Dean,  which 
certamly  are  very  important  rights,  as  regards  the  position  both 
of  the  Crown  in  respect  of  its  property  in  that  district,  and  of  the 
free  miners  of  the  forest.  These  peculiar  rights  are  accurately 
described  in  the  report  of  a  decision  which  I  gave  on  the  11th  of 
February  last  in  the  case  of  James  v.  The  Queen  (3). 

The  transactions  out  of  which  the  question  arises  are  not  in 
dispute.  It  appears  that,  on  the  8th  of  August,  1864,  a  gale  or 
right  to  work  a  colliery  called  the  Alexandra  Colliery  was  granted 
to  /.  Brain,  a  free  miner,  by  the  gaveller  of  the  forest,  who  is  the 

(I)  Sect.  327. 19th  Ed.  (2)  18  Yes.  66. 

(3)  Law  Rep.  17  Eq.  602. 
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y.-O.  M.  proper  officer  of  the  Crown  for  the  purpose.  That  was  granted  to 
ig74  him  in  the  following  terms : — [The  grant  is  set  out  in  the  state- 
^^       ment  of  the  Petition.] 

^^^°^'  It  appears  that  /.  Brain  had  not  himself  the  capital  to  work 

the  gale,  which  it  was  stated  would  require  as  much  as  £30,000^ 
as  it  'extends  over  an  area  of  about  900  acres,  and  probably 
is  of  great  value.  Then  /.  Brain,  having  no  capital,  conferred 
a  grant  of  one  moiety  thereof  upon  the  suppliant^  Ephraim 
Brainf  and  another  moiety  upon  other  persons,  who  are  now 
represented  by  the  other  suppliants;  and  after  these  grants 
/.  Brain  died.  Up  to  the  end  of  the  first  five  years,  that  is  1869, 
the  minimum  rent  of  £200  per  annum  was  paid  to  the  Crown ;  but 
the  colliery  was  never  worked,  and  the  Crown  thereupon  extended 
the  period  within  which  the  gale  should  be  worked  for  five  years 
longer — ^that  is,  up  to  the  present  year.  After  1869  the  rent  fell 
in  arrear,  and  in  the  early  part  of  1871  a  correspondence  took 
place  between  the  gaveller  and  the  suppliants,  when  applications 
were  made  for  payment  of  the  arrears  of  rent.  This  oorrespon- 
dence  ended  by  the  gaveller  making  a  declaration,  on  the  17th  of 
July,  1871,  that  in  consequence  of  non-payment  of  the  rent  for 
the  previous  year  the  gale  had  become  forfeited,  and  posBessbn 
thereof  had  been  taken  on  behalf  of  the  Crown.  Immediately 
after  the  suppliants  had  been  served  with  notice  of  this  forfeiture, 
possession  was  in  &ct  taken  by  the  deputy  gaveller;  and,  on  the 
22nd  of  July  an  application  for  a  grant  of  this  gale  was  made  to 
the  gaveller  by  Benjamin  Omlliamf  also  a  free  miner.  JThe  efiect 
of  this  application  for  a  gale,  as  I  decided  in  James  v.  The  Queei^ 
13  to  give  the  free  miner  first  applying  a  priority.  I  am  assuming 
now  that  this  was  a  perfectly  vacant  possession,  and  that  all  the 
rights  of  Brain  were  gone  the  day  after  the  Crown  resumed  pos- 
session. It  would  seem,  therefore,  that  ChviUiam,  in  making  this 
application  would  stand  the  first,  and  that  others  making  subse- 
quent applications  would  stand  behiud  him ;  and  if  Brain  was  out 
of  the  way,  and  QwiUiam  was  out  of  the  way,  the  next  person 
standing  behind  him  would  be  entitled,  and  so  on. 

Now  the  Crown  seems,  after  the  21st  of  July,  to  have  done 
nothing  for  some  months,  and  I  think  it  is  perfectly  clear  that  the 
suppliants  did  nothing,  for  there  is  no  evidence  of  any  letter  of 
complaint  having  been  written,  or  any  offer  made  by  the  suppliants 
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to  pay  the  rent  due.    Accordingly  the  Grown,  having  been  in  pos-     Y.-C.  SL 
session  since  July,  and  there  being  other  applications  made  for  the        1874 
gale,  was  warranted  in  assuming  that  there  was  an  end  of  Brain       j^ 
and  those  associated  with  him,  for  they  allowed  from  July,  1871,      Bbaw. 
to  May,  1872,  to  elapse  without  taking  any  step  the  whole  time. 
I  am  satisfied  that  if  the  suppliants  had  tendered  the  rent  during 
the  mteiim,  the  Crown  would  have  been  willing  to  accept  it  and  to 
restore  the  suppliants  to  their  previous  position. 

Under  these  circumstances  the  next  step  taken  by  the  gaveller 
was  to  issue  a  notice  on  the  24th  of  May,  1872,  in  the  newspaper 
called  The  Farerier,  according  to  the  usual  course  adopted  in  such 
cases,  that  an  application  for  a  grant  of  the  Vietaria  Gale  had  been 
made  by  Benjamin  ChnRiamj  and  that  it  was  intended  to  grant  the 
gale  to  him  on  the  14th  of  June,  1872,  at  the  gaveller's  office. 
This  notice  seems  to  have  startled  the  suppliants  into  activity,  and 
then,  finding  their  rights  would  be  finally  gone  unless  something 
was  done,  they  found  means  to  procure  the  rent,  and  offered  the 
whole  rent  in  arrear,  together  with  interest^  to  the  gaveller.  That 
offer  was  refused,  and  the  gaveller — very  properly,  I  think— 
desiring  to  ascertain  what  rights  the  parties  had,  and  whether  the 
Ciown^had  a  right  to  resume  possession  or  not  on  non-payment  of 
rent,  suspended  the  grant  to  ChftUiam ;  in  consequence  of  which 
this  Petition  of  Bight  was  presented  on  the  14th  of  July,  1872, 
and  the  question  having  gone  before  the  Law  Officers  of  the  Crown, 
the  usual  fiat  that  right  should  be  done  was  made,  and  on  the  4th 
of  September  the  matter  was  set  down  for  hearing,  and  now  comes 
on  for  decision. 

Now,  there  are  two  questions  here  to  be  decided:  First,  has 
the  Crown  a  right  to  resume  possession  for  non-payment  of  rent* 
If  the  Crown  has  not  that  right,  then  the  second  question  does  not 
arise ;  but  if  the  Crown  has  a  right  of  re-entry  for  non-payment 
of  rent,  then  is  this  a  case  in  which  the  Crown  ought  to  give 
relief  against  the  forfeiture,  the  rent  having  been  tendered  in  June, 
1872. 

The  first  and  most  material  question  is,"  whether  the  Crown  has 
a  right  to  re-enter  for  non-payment  of  rent  That  question  involves 
considerations  of  great  importance ;  considerations  of  the  principles 
upon  which  grants  are  made,  and  we  must  look  in  some  degree  to 

2  E  2  2 
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y.-a  H.  what  the  real  principles  of  law  are  upon  the  subject.  In  days  of 
1874  Bunplicity^  before  law  became  so  .complicated  a  science  as  it  is 
j^  now^  the  common  form  of  making  a  feoffment  or  grant  was  upon 
^j]^*  conditions.  A  man  made  a  feoffment  upon  condition  that  a  cer- 
tain sum  of  money  should  be  paid  upon  a  certain  day,  which  was 
a  condition  at  common  law,  and  if  that  condition  was  not  ful- 
filled he  had  a  right  of  re-entry.  So  if  he  had  made  a  lease  upon 
condition  of  payment  of  rent,  it  is  perfectly  clear  that  upon  non- 
pajrment  of  the  rent  he  had  a  right  of  re-entry.  But  that  was 
found  a  very  inconvenient  course,  and  therefore  the  necessities  of 
modem  society  remodelled  this  rule,  and  the  form  went  entirely 
out  of  use,  and  we  know  now  that  the  usual  form  of  granting  a  lease 
is  that  A.y  the  lessor,  grants  to  B.,  the  lessee,  upon  rendering  and 
paying  a  certain  amount  of  rent ;  and  there  are  also  certain  coTe- 
nants  for  paying  the  rent  and  doing  repairs,  and  whatever  the 
parties  may  agree  upon.  Then  a  lease  always  (there  is  scarcely 
ever  an  instance  to  the  contrary)  concludes  with  a  proviso  for  re- 
entry for  non-payment  of  rent  after  a  certain  time,  as  for  a  breach 
of  covenant  contained  in  the  lease,  so  that  every  lessor  does  secure 
to  himself  a  right  of  re-entry  in  case  his  rent  is  not  paid. 

Then  the  Court  of  Chancery,  which  takes  a  benignant  view  of 
the  rights  of  parties,  and  does  justice  as  far  as  it  can  between  them, 
had  got  into  the  habit  of  granting  indefinitely  a  right  of  relief 
against  these  forfeitures  The  Court -said  this  being  a  forfeiture 
for  non-payment  of  rent,  if  relief  is  granted,  when  the  rent  is  paid 
.  justice  will  be  done  between  the  parties,  therefore  relief  was  given 
in  those  cases  of  forfeiture  for  non-payment  of  rent,  and  that  prac- 
tice having  been  carried  to  an  undue  extent,  the  well-known 
statute  of  the  4  Geo.  2,  c.  28,  regulating  the  law  of  landlord  and 
tenant  was  passed,  not  only  giving  the  landlord  a  right  of  reco- 
rering  upon  ejectment,  but  giving  to  the  tenant  the  same  valuable 
right  of  stopping  the  proceediugs  by  tendering  his  rent  within  a 
stated  time ;  if  the  tenant  tenders  the  rent,  the  action  of  ejectment 
is  stayed.  Further,  it  gives  the  tenant  a  right  of  filing  a  bill  in 
Chancery  within  six  months  after  the  non-payment  of  rent 

Now,  if  this  is  a  case  of  conditional  lease,  it  is  perfectly  clear 
that  the  Crown  had  a  right  of  re-entry ;  if  it  is  not  a  condition,  is  it 
not  right  that  every  owner  of  property  granting  a  lease  in  considera- 
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tion  of  the  payment  of  rent  should  have  the  right  of  re-entry  if  the     V.-O.  M. 
lessees  cannot  or  will  not  pay  the  rent  ?    Natural  justice  requires        1874 
this.  Here  the  property  belongs  to  the  Crown,  subject  to  the  rights       ivi7# 
of  the  free  miners;  now  the  free  miners  have  very  absolute  rights.       Bb^. 
I  have  decided  that  question  already,  my  decision  is  acquiesced  in, 
and  I  believe  there  is  no  doubt  about  the  correctness  of  it.  I  have 
decided  that  the  right  of  the  free  miners  is  an  absolute  right ;  any 
omission  of  the  gaveller  to  enter  an  application,  or  any  omission 
of  that  kind,  would  not  deprive  the  free  miner  of  his  rights ;  but 
the  Forest  of  Dean  is  the  property  of  the  Crown,  and  the  Crown, 
making  this  grant,  does  so  upon  certain  conditions  as  to  rent. 

I  believe  the  principle  is  clear  that  every  lessor  ought  to  have, 
and  I  believe  there  is  no  instance  in  which  he  has  not,  the  right 
of  recovering  possession  of  land  if  his  rent  be  not  paid ;  because 
if  it  is  a  grant  upon  conditions  at  common  law,  undoubtedly  he 
can  resume  possession  upon  a  failure  to  perform  the  conditions ;  if 
it  is  not  a  grant  upon  conditions  he  undoubtedly  reserves  the  right 
to  himself.  The  Crown  here  reserves  no  such  right  in  terms,  but 
it  is  perfectly  clear  to  my  mind  that  these  grants  are  had  upon 
conditions,  that  is  to  say,  conditions  affixed  inherently  to  the 
grant,  that  if  the  tenant  does  not  pay  the  rent  the  Crown  has  a 
right  to  resume  possession.  I  am  satisfied,  upon  the  terms  of  the 
grant,  that  it  is  a  conditional  grant  What  is  it  in  its  terms? 
'*  Granted  a  gale  to  John  Brain,  of  the  Alexandra  CoUiery,  render- 
ing and  paying  therefor  to  Her  Majesty,  her  heirs  and  successors, 
for  all  such  coal  as  shaU  be  brought  out  so  much  money,  and 
farther  so  working  the  said  colliery  " — ^that  is  to  say,  working  the 
ooal  and  paying  the  rent — ^*  he  must  do  so  upon  this  further  con- 
dition." There  cannot  be  a  further  condition  unless  there  has 
been  one  already ;  to  make  that  a  further  condition  there  must 
have  been  one  before.  What  is  the  further  condition  ?  It  is  as 
plam  to  my  mind  as  if  it  had  been  in  these  words :  Giunting  to 
him  upon  condition  that  he' shall  render  2d.  for  every  ton  of  coal, 
and  pay  the  rent  every  half-year;  and  upon  the  further  condi- 
tion that  he  shall  do  certain  things.  What  do  we  want  beyond 
that?  Here  is  a  grant  from  the  Crown  upon  condition.  The 
tenant  is  bound  to  perform  that  condition ;  it  is  not  an  unreason- 
able one,  it  is  one  he  ought  to  perform,  and  it  is  one  which  upon 
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V.-0.  M.     every  principlei  if  he  fails  to  perform  it,  ought  to  entail  the  loss  of 
1S74       possession.    What  can  be  more  monstrous  than  the  argument  that 
j^  ^0       the  grantor  is  to  submit  to  the  non-payment  of  rent  year  after 
Bb^.      jogj.  ^^  jjQ  right  to  re-enter — to  say,  in  fact,  that  it  is  not  a  con- 
dition, and  therefore  there  is  no  right  of  re-entry  in  the  Crown :  the 
Crown  having  reserved  no  right  of  re-entry,  and  the  Act  of  Parlia- 
ment having  given  none,  therefore  the  Crown  must  hold  this  pro- 
perty year  after  year  without  any  possibility  of  recovering  the  rent 

It  has  been  said  that  it  might  be  recovered  by  an  action,  but  let 
us  look  at  that.  These  free  miners  are  men  working  at  moderate 
weekly  wages ;  to  sue  them  at  law  would  be  useless,  to  distrain 
upon  the  property  would  be  impossible,  there  is  nothing  to  dis- 
train, it  is  an  unopened  mine,  they  have  not  got  beycmd  the 
surface. 

Now,  under  these  circumstances,  ought  not  the  Crown  to  hare 
this  right  ?  I  am  clearly  of  opinion  that  they  ought  to  have  it, 
and  I  am  equally  clearly  of  opinion  that  they  have  it ;  because  I 
am  satisfied  upon  the  very  terms  of  the  grant  that  it  is  a  grant 
upon  condition,  and  therefore  is  like  a  grant  at  common  law,  to 
which  I  have  already  referred,  in  which  case,  if  the  condition  is 
not  performed,  the  grantor  enters  into  possession.  Therefore, 
even  independently  of  the  statutory  regulations,  this  is  the  con* 
elusion  to  which  I  should  come  upon  the  grant  itself;  and,  looking 
at  the  statute,  I  have  no  doubt  that  that  is  the'intention  of  the 
Legislature.  It  has  been  strongly  argued  that  this  29th  section 
(1  &  2  Vict  c.  43)  imposed  no  conditions  with  regard  to  the  pay- 
ment of  rent,  but  that  it  did  impose  conditions  with  regard  to  the 
mode  of  working.  Now,  what  are  the  probabilities  of  snch  a  con- 
fitruction  ?  A  man  is  bound  to  work  in  a  particular  manner,  and 
it  is  conceded  that  if  he  does  not  work  in  a  particular  manner  the 
Crown  has  a  right  to  re-enter.  What  can  be  more  absurd  than  to 
suppose  that  with  regard  to  such  an  essential  condition  as  the 
payment  of  rent,'[the  Crown  has  no  right  of  re-ently  ?  Or  to  say 
that  although  a  man  may  commit  a  slight  breach  of  his  contract 
under  which  the  Crown  might  re-enter,  yet  that  non-payment  of 
his  rent  should  confer  no  right  of  re-entry  ?  I  cannot  construe 
the  Act  in  any  other  way  than  as  intending  to  give  the  Crown  a 
right  to  enter  if  there  is  a  breach  of  any  part  of  the  contract 
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The  29ih  section  enacts  that  the  Commisaioneis  shall  specify     V.-0.  M. 
such  general  rales  and  regulations  as  to  them  shall  seem  equitable       1874 
for  the  mode  in  which  the  gales  shall  be  worked^  and  shall  specify       j^  „ 
the  terms  and  regulations  under  which  the  same  shall  be  held  and      Bbaih. 
worked ;  and  in  case  any  person  so  entitled  to,  or  in  the  possession 
oty  a  gale  now  granted,  or  hereafter  to  be  granted,  shall  do  certain 
things  contrary  to  the  rules  and  regulations,  or  shall  not  dis- 
contmue  after  notice  served  upon  them,  then  the  said  gale  shall  be 
liable  to  be  forfeited  as  and  for  a  breach  of  condition,  and  the  same 
shall  always  be  considered  as  held  on  condition  of  performing  and 
abiding  by  the  said  rules  and  regulations  in  all  respect& 

Now,  is  not  the  rule  and  regulation  to  pay  the  rent  a  rule  and 
r^[ulation  the  most  important  and  the  most  essential  of  all? 
Bat  it  is  said  he  may  totally  disregard  the  rule  as  to  payment  of 
rent,  which  is  to  be  by  half-yearly  payments,  at  Midsummer  and 
at  Christmas,  that  that  is  not  a  rule  and  regulation,  and  that  he 
may  totally  disregard  it ;  that  while  he  was  liable  to  be  evicted 
for  any  slight  breach  of  the  covenant,  for  the  most  important  of 
all  he  is  not  liable  to  be  evicted.  What  does  the  clause  say? 
''  On  condition  of  performing  and  abiding  by  the  said  rules  and 
Isolations  in  all  respects ;  and  the  person  or  peiaons  in  possession 
of  any  such  gales,  pits,  levels,  works,  or  quarries,  may  be  evicted 
therefrom  by  Her  Majesty,  her  heirs  or  successors,  as  might  be 
done  on  the  forfeiture  of  a  lease  for  breach  of  condition ;  and  all 
SQch  gales,  pits,  levels,  works,  or  quarries  so  forfeited  shall  be 
sabject  to  be  again  galed  or  leased,"  and  so  forth.  That  is,  in 
my  opimon,  a  distinct  enactment,  that  if  there  is  a  breach  of  any 
of  the  rules  upon  which,  the  grant  is  made,  and  the  payment  of 
the  rent  is  one  of  those  rules,  there  is  certainly  a  right  of  re-entry ; 
hat  I  think  that  all  possibility  of  doubt  upon  that  subject  is 
removed  by  the  13th  rule,  which  was  made  in  the  year  1841,  many 
yeaiB  before  the  grant  to  John  Brain  was  made ;  and  this  is  by  a 
subsequent  Act  of  Parliament  declared  to  be  law.  It  prescribes 
"  That  as  to  all  gales  hereafter  to  be  granted  " — that  refers  to 
John  Brain's  gale — *'  the  same  shall  only  be  granted  upon  condi- 
tion that  the  galee  work  and  get  in  each  and  every  year  a  certain 
quantity  of  coals,  so  that  the  rent»  tonnage,  duty,  or  royalty  pay- 
able and  to  be  paid  to  Her  Majesty,  her  heirs  and  successors,  shall 
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y.-a  M.     not  be  less  in  any  year "  than  a  certain  sum.    The  document  of 

1874        the  8th  of  Angusti  1864,  is  in  exact  conformity  with  those  rule% 

^^^       '^  shall  not  be  less  in  any  year  in  respect  of  coals  got  than  a 

®J^-      certain  sum  to  be  expressed  in  and  by  the  grant  of  every  future 

gale ;  and  such  minimum  quantity  of  coals  shall  be  ascertained 

and  determined  by  the  gayeller  or  deputy-gaTcller  "  (which  it  was 

by  the  document  I  have  just  referred  to),  **  or  by  arbitration,  as 

is  provided  or  referred  to  in  the  56th  section  of  the  printed  copy 

of  the  said  Act,  and  further  upon  condition  that  the  galee  do,  in 

the  event  of  there  not  being  sufficient  coal  to  make  up  the  certain 

sum  by  way  of  rent  to  be  so  expressed,  pay  and  make  up  each 

certain  sum  annually."    So  that  the  gaveller  is  actually  required 

to  grant  it  upon  condition,  and  he  has,  in  my  opinion,  faithfully 

performed  that  duty  by  the  grant  of  the  8th  of  August,  1864, 

which  is  upon  condition  that  these  rents  be  paid. 

Then  comes  the  statute  of  1861,  which  is  said  to  affect  the 
question.  That  statute,  again,  enacts  that  the  grant  of  a  gale 
shall  be  deemed  to  have  conferred  and  shall  confer  on  the  galee 
a  license  to  work  the  mine,  such  license,  nevertheless,  being  con- 
ditional on  the  payment  of  all  the  rents,  royalties,  and  other  does 
payable  in  respect  thereof,  and  the  observance  and  performance  of 
the  several  enactmentSi  provisions,  rules,  and  regulations  for  the 
time  being  in  force  for  .the  proper  opening,  working,  use,  and 
management  of  the  gale.  Now,  if  it  had  stopped  at  that — if  there 
had  been  nothing  further,  it  is  perfectly  clear  that  that  would 
have  made  it  a  conditional  grant;  but  Mr.  Cotton  says  that  makes 
it  of  no  operation,  because  the  3rd  section  says :  ^'  Provided  always, 
that  nothing  in  this  Act  contained  shall  enlarge  or  diminish  or  in 
any  way  affect  any  right  of  re-entry  or  eviction,  or  liability  to  for- 
feiture ;  but  every  gale,  pit,  level,  work,  or  quarry  shall  be  subject 
in  all  respects  to  the  same  liability  to  forfeiture  and  eviction, 
and  no  other,  as  if  this  Act  had  not  been  passed."  My  opinion  is 
that  that  does  not  alter  the  operation  of  the  former  part  of  the 
section. 

For  the  reasons  I  have  stated,  I  am  clearly  of  opinion  that,  by 
the  form  of  the  grant  under  the  13th  rule,  it  was  clearly  necessary 
that  it  should  be  conditional,  and  it  was  made  conditional :  and 
therefore  it  is  not  necessary  to  resort  to  this  section,  because  that 


VOL.  XYIIL]  EQUITY  OASES.  409 

only  proTides  as  for  the  future  what  had  been  done  before,  that     V.-0.  M, 
grants  must  be  conditional  upon  the  terms  being  fulfilled.  1S74 

Therefore,  upon  these  grounds,  I  am  of  opinion  that  the  Crown,  }^ 
on  the  17th  of  July,  1871,  upon  the  non-payment  of  the  rent  due  Brain. 
up  to  that  time,  was  entitled  to  re-enter  as  for  a  breach  of  the 
condition  npon  which  the  grant  was  made ;  and  consequently  that 
what  they  did  was  right.  Now,  Mr.  Cotton  argued  that  upon 
many  of  these  rights  there  must  be  an  action  of  ejectment  brought. 
Although  I  am  clearly  of  opinion  that  the  proper  course  for  a 
landlord  who  has  a  right  of  action  for  re-entry  to  pursue  is  to 
bring  an  action  for  ejectment,  which  is  prescribed  by  4  Geo.  2, 
c.  28,  yet  it  would  be  quite  sufficient  if  the  tenant^  being  in  default, 
and  having  notice  that  he  is  in  de&ult,  and  that  the  landlord  has 
the  power  of  re-entry,  chooses  to  acquiesce  in  the  re-entry,  not 
desiring  to  put  his  landlord  to  any  unnecessary  trouble.  The 
landlord  says,  I  intend  to  re-enter  upon  a  particular  day,  and  the 
tenant  not  haying  the  means  of  paying  his  arrears  of  rent,  makes 
no  opposition,  he  is  therefore,  in  my  opinion,  in  the  same  position 
as  if  the  landlord  had  recovered  under  au  action  of  ejectment — ^it 
would  have  been  vain  to  have  put  him  to  that  trouble.  And  this 
is  a  case  in  which  the  tenants,  knowing  that  the  landlord  intended 
to  re-enter  upon  a  particular  day,  acquiesced  in  it  for  a  period  of 
at  least  ten  mouths  afterwards ;  therefore  I  must  take  it  that  the 
Crown  did  this  act  with  the  acquiescence  of  the  tenants,  and 
resumed  possession  upon  the  24th  of  July,  1871. 

What  was  the  state  of  things  at  that  time  ?  The  conditions  of 
the  grant  were  broken,  and  the  Crown  is  in  possession  as  though 
the  grant  to  John  Brain  had  never  been  made.  Now,  it  is  not 
necessary  for  me  to  say  whether,  during  six  months,  there  would 
have  been  a  right  as  against  the  Crown  to  redeem  upon  payment 
of  rent — that  is  to  say,  as  an  ordinary  tenant  can,  by  payment  of 
rent  and  interest  within  six  months,  claim  relief  in  this  Court.  It 
is  clear,  by  what  Lord  Eldon  said  in  the  case  of  Hill  v.  Barclay  (1), 
that  an  indefinite  period  is  no  longer  applicable.  The  tenant,  to 
recover  possession,  must  file  his  bill  or  take  his  proceedings  within 
six  months.  It  is  not  necessary  for  me  to  say,  therefore,  what 
would  have  been  the  position  of  these  suppliants  if,  within  six 

(1)  18  Ves.  56. 
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Y.-C.  M.  months,  they  had  made  an  application  to  the  Conrt.  It  is  enough 
1S74  to  say  that  the  right  of  re-entry  haying  been  exercised  in  Joly, 
"^^  1871,  this  Petition  was  not  filed  until  June,  1872 :  therefore,  that 
^»^°^'  lapse  of  time  is  a  fatal  bar  to  any  such  claim,  imless  the  Crown 
chose  to  acquiesce  in  it,  and  I  haye  no  right  to  say  they  are  bound 
to  do  so.  I  am  far  from  saying  that^  and  I  am  &r  from  holding 
out  any  encouragement  to  those  free  miners  to  rely  upon  any  such 
possibility.  They  must  make  up  their  minds,  when  they  take  a 
gale,  whether  they  can  work  it  and  pay  the  rent  for  it  I  do  not 
desire  to  hold  out  any  hope  that  this  Court  will  relieye  them 
against  those  forfeitures  if  they  do  not  pay  their  rent.  I  am  yery 
much  inclined  to  decide  the  question  upon  the  ground  referred  to 
in  Keaimg  y.  Spamm  (1),  that  these  would  be  statutable  rights^ 
and  that,  if  properly  exercised^  this  Court,  as  against  the  Crown, 
would  not  giye  any  relief  whateyer.  At  all  eyents,  it  is  quite 
sufficient  for  me  to  say  that  the  time  for  relief  has  passed.  I 
think  it  yery  important  that  the  Court  should  adhere  to  the  prin- 
ciples  of  the  statute,  and  although  the  words  may  not  apply,  there 
are  many  cases  in  which  the  Court  has  acted  upon  an  analogy  to  a 
statute ;  for  example,  it  has  always  considered  twenty  years  as  an 
insuperable  bar  to  a  daim,  although  there  was  no  statute  to  that 
effect;  and,  acting  upon  analogy  to  the  statute  in  this  case,  my 
opinion  is  that  there  is  no  right  of  relief  agaiost  the  Crown, 

Upon  the  whole  case,  therefore,  I  am  of  opinion  that  the  Petition 
of  Bight  must  be  dismissed. 

Mr.  W.  Karddke : — ^In  this  case  we  must  ask  for  the  costs.  In 
the  case  of  James  y.  The  Queen  (2)  the  Court  gaye  costs  against 
the  Crown. 

The  Vioe-Chancellor  :  —In  that  case  I  certainly  gave  costs 
against  the  Crown,  and  I  do  not  see  that  I  can  do  otherwise  than 
giye  the  costs  to  the  Crown,  when  I  decide  the  other  way.  The 
Petition  will  therefore  be  dismissed  with  costs. 

Solicitors  for  the  Suppliants :  Messrs.  Euibank  &  Parlingtmk 

Solicitor  for  the  Crown :  Mr.  H.  Watson. 

Solicitors  for  B.  ChviUiam :  Meissrs.  Jones  d  Starling. 

(1)  1  Ball.  &  B.  367.  (2)  Law  Rep.  17  Eq.  502. 
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PEARSON  V.  HELLIWELL.  v.  c.  M. 

[1870    P.    162.]  1874 


Annuity — Corpus  or  Income — Deficiency  of  Income  contemplated — Abatement         ^tdy  7. 

directed.  """ 

Where  an  annuity  is,  by  will^  expressly  charged  on  the  corpus  of  an  ef(tate, 
subsequent  words  tending  to  shew  that  the  testator  contemplated  that  it 
should  abate  in  the  event  of  the  income  of  the  property  being  insufficient  :-<- 

HMy  not  to  deprive  the  annuitant  of  the  right  to  have  the  corpus  applied 
towards  making  good  any  deficiency  of  income  to  meet  the  annuity. 

John  GIBSON,  by  Ub  will,  dated  the  31st  of  October,  1859, 
after  makisg  some  other  dispositions,  gave  an  annuity  of  £35  to 
his  mother  Elizdbelh  CUbion  for  her  life,  and  another  anntiity  of 
£85  to  his  wife  for  her  life,  and  continued  as  follows  :-^ 

**  And  I  charge  the  same  annuities  respectirely  upon  all  and 
singular  my  leasehold  messaages,  dwelling-houses,  or  tenements 
situate  in  Sheffidi  aforesaid  hereinafter  by  me  giveti  and  be- 
queathed/' 

The  testator  then  gave  his  real  and  leasehold  property  to 
trustees,  and  after  directing  that  they  should  hold  it»  in  the  first 
place,  upon  trust  out  of  the  rents,  issues,  and  profits,  to  pay  and 
keep  down  the  interest  of  any  mortgage  which  might  be  subsisting 
thereon,  continued  as  follows : — 

*^  And  in  the  next  place  do  and  shall  pay  unto  my  said  wife  and 
mother  their  several  annuities  of  £35  and  £35  as  and  when  the 
same  shall  respectively  become  due  and  payable :  Provided  never- 
theless, and  I  declare  and  direct,  that  if  the  surplus  rents  and  profits 
arising  from  the  said  leasehold  premises  remaining  after  making 
the  several  payments  by  me  hereinbefore  directed  to  be  made 
shall  prove  insufficient  to  pay  both  the  said  annuities  in  full,  then 
and  so  often  as  the  same  shall  happen  the  annuity  hereinbefore  by 
me  bequeathed  to  my  said  wife  shall  abate  in  favour  of  my  said 
mother,  it  being  my  express  desire  thatUhe  said  annuity  to  my 
said  mother  shall  be  paid  in  full  to  her  during  the  remainder  of 
her  life." 

The  testator  died  on  the  27th  of  May,  1860,  and  his  mother 
died  on  the  5th  of  August,  1869. 

The  income  of  his  estate  had  always  been  insufficient  to  pay 


V, 
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V.-G.  M.     both  annuities  in  full,  and  at  the  date  of  the  filing  of  the  bill  there 
1874       was  an  arrear  of  more  than  £350  on  account  of  the  widow's 
Peabson     annuity. 

The  testator's  widow  had  married  a  second  time,  and  agam 
become  a  widow^  and  was  the  Plaintiff  in  the  suit. 

The  suit  now  came  on  for  further  consideration^  the  property  on 
which  the  annuities  were  charged  being  represented  by  a  fund  in 
Court 

Mr.  Dunning  (Mr.  Olaaae,  Q.C.,  with  him),  for  the  Plaintiff: — 

There  is  a  distinct  charge  of  the  annuity  upon  the  earpus  of  the 
estate,  and  that  fact  is  sufficient  to  entitle  the  Plaintiff  to  have  the 
corpus  applied  to  make  good  the  present  arrears  and  the  future 
payments  so  far  as  the  income  is  insufficient. 

Mr.  Incdy  for  the  Defendant,  who  was  the  surviving  trustee  and 
executor  of  the  will : — 

The  words  charging  the  annuities  on  the  corpus  must  be  read 
in  connection  with  the  subsequent  part  of  the  will,  which  shews  a 
clear  intention  to  make  the  annuities  abate  in  case  of  the  insuffi- 
ciency of  the  income  to  meet  them.  In  Taylor  v.  Taylor  (1)  the 
words  were  very  similar  to  those  here,  but  it  was  a  stronger  case 
than  the  present,  because  the  charge  there  followed  the  words 
limiting  the  payment  to  the  income,  yet  Vice-Chancellor  EaU 
held  that  the  income  alone  was  applicable  to  pay  the  annuities. 
In  Foster  v.  Smith  (2)  there  was,  as  here,  an  actual  charge  on  the 
corpus^  cut  down  by  subsequent  words.  It  is  sufficient  to  shew  an 
intention  that  the  fund  out  of  which  the  annuity  is  payable  should 
be  preserved :  White  <&  Tudor's  Leading  Cases  in  Equity  (3). 

[The  Vice-Chancellor  : — Phillips  v.  QvUeridge  (4)  is  rather 
like  this  case.  There  the  annuities  were  held  to  be  charged  on 
the  corpus^ 

The  decision  in  that  case  turned  partly  on  the  words  *^  after 
performance  of  all  the  before-mentioned  trusts." 

It  is  not  necessary  to  contend  that  the  annuity  to  the  mother 
was  not  charged.  There  is  an  express  direction  that  the  widow's 
annuity  shall  abate  in  case  of  insufficiency  of  income. 

(1)  Law  Rep.  17  Eq.  324.  (3)  2iid  Ed.  vol.  ii.  p.  286. 

(2)  1  Ph.  629.  (4)  3  D.  J.  &  S.  332. 
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Mr.  B.  Swan,  for  the  trustees.  y.^.  i^ 

1874 

Sm  R.  Malins,  V.C.  :—  p^,, 

I  am  clearly  of  opinion  that  whenever  annuities  are  giyen  by  a  Heluwell. 
wBl,  and  there  are  added  words  such  as  those  which  occur  in  this 
will,  ^  I  charge  the  same  annuities  respectiyely  upon  all  and  singular 
my  leasehold  messuages,  dwelling-houses,  or  tenements^  situate  in 
Sheffield  aforesaid,  by  me  given  and  bequeathed/'  the  annuitant  is 
entitled  to  resort  to  the  eorfus  as  well  as  to  the  income  of  the 
property  so  charged ;  and  that,  in  order  to  exonerate  the  corpus, 
there  must  be  a  distinct  statement  that  the  annuity  is  to  be  paid 
out  of  the  income  and  out  of  the  income  alone.  The  testator  has 
not  done  that  in  the  present  case.  He  does  not  seem  to  have 
supposed  that  there  would  have  been  any  deficiency  of  income  to 
meet  this  annuity,  and  he  disposes  of  the  surplus  rents  and  profits 
left  after  paying  it.  He  has,  however,  expressly  charged  the 
annuities  on  the  corpus  of  his  estate,  and  I  cannot,  merely  because 
he  provides  that  if  the  surplus  rents  shall  be  insufficient. to  pay 
both  annuities  in  full,  that  given  to  his  wife  is  to  abate  in  favour 
of  his  mother,  infer  an  intention  to  make  the  annuities  payable 
only  out  of  income.  There  must  be  some  distinct  expression  of  an 
intention  to  limit  the  source  of  payment,  and  I  can  find  none  such 
here.  If  there  was  ever  a  case  which  exemplified  this  rule  it  is 
PhiUvps  V.  OuUertdffe  (1),  where  the  words  fell  short  of  any  such 
expression,  and  the  corpus  was  made  applicable  to  the  payment  of 
the  annuities. 

Hr.  Ince  cited  Taylor  v.  Taylor  (2),  but  the  decision  of  the 
Vice-Chancellor  in  that  case  was  that  the  annuities  were  not 
charged  on  the  corpus  at  all  It,  therefore,  cannot  be  in  any  way 
an  authority  for  a  case  where  they  are  expressly  charged. 

The  Plaintiff  will,  therefore,  be  entitled  to  receive  her  arrears  out 
of  the  fund  in  Court,  and  to  have  the  income  and  so  much  of  the 
corpus  as  is  from  time  to  time  required  to  make  up  the  full  amount 
of  the  annuity. 

Solicitors:  Messrs.  Pattison,  Wiffff,' dt  Co.;  Messrs.  DoyZd  dt 
Edwards. 

(1)  3  D.  J.  *  S.  332.  (2)  Law  Rep.  17  Eq.  324. 
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V.-C.  M.  LE  MARCHANT  v.  LE  MARCHANT. 

1874  [1874:    L.    80.] 

•^^L^'  WQl^Constrvuiiimr-Preoatory  Tru8t-~f* In  fuU  oonfidmce^^Tnui  f<>r 

Children. 

Gift  by  will  to  the  testator's  wife  of  all  property  whatsoever  that  he  might 
die  possessed  of  **  for  her  sole  use  and  benefit,  in  the  fall  confidence  that  she 
will  so  bestow  it  on  her  decease  to  my  children  in  a  jnst  and  equitable 
spirit^  and  in  such  manner  and  way  as  she  feels  would  meet  with  my  full 
approval "  :— 

Hdd^  on  demorrer,  that  the  widow  took  a  life  interest,  with  a  power  of 
disposition  amongst  the  children,  the  aotoal  extent  of  which  must  be  deter- 
mined at  the  hearing  of  the  cause. 

Demurrer. 

This  was  a  suit  by  one  of  the  children  of  Sir  Jolm  Oaspard  Le 
Marchant,  seeking  to  have  the  trusts  of  his  will  carried  into  execa- 
tion  nnder  the  direction  of  the  Oourt  The  Plaintiff  was  still  an 
infietnt. 

Sir  J.  O.  Le  Marchant,  who  died  on  the  6th  of  February,  1874, 
made  his  will,  dated  the  5th  of  August^  1871,  which,  bo  far  as  is 
necessary  to  be  stated,  was  as  follows : — 

*'  I  do  hereby  revoke  and  annul  all  former  wills,  and  do  now, 
in  sound  health  and  in  the  full  possession  of  my  fSBu^ulties,  do 
now  {sie),  on  full  and  mature  consideration,  bequeath  to  my  wife 
Marffaret  Anne  Le  Marchant  all  property  whatsoever  that  I  may 
die  possessed  of  for  her  sole  use  and  benefit,  in  the  full  confidence 
that  she  will  so  bestow  it  on  her  decease  to  my  children  in  a  just, 
true,  and  equitable  spirit,  and  in  such  manner  and  way  as  she  feels 
would  meet  with  my  full  approval."    . 

The  testator  had  four  children  besides  the  Plaintiff,  three 
daughters,  who  were  married,  and  a  son  who  was  of  age. 

A  demurrer  to  the  bill  was  filed  by  Lady  Le  Martini,  in  order 
to  raise  the  question  whether  she  took  under  the  will  absolutely 
or  subject  to  any  trust  for  her  children. 

Mr.  J.  Pearsony  Q.C.,'  and  Mr.  Eekemeh,  in  support  of  the 
demurrer : — 

The  question  raised  by  this  demurrer  is  very  similar  to  that  in 
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Lamhe  y.  Eames  (1),  and  the  remark  of  the  Lord  Justice  Jamea  in     y.<;.  ]£. 
that  case,  that  "  the  oflScions  kindness  of  the  Court  of  CShanoery       1S74 
in  interposing  trusts  where  in  many  cases  the  father  of  the  family  j^  mI^^hiht 
never  meant  to  create  trusts,  must  have  been  a  very  cruel  kindness  ,  ,.  ^* 

LiEAlABCSAirr. 

indeed,"  is  entirely  applicable  to  the  present  case.  The  words  — 
used  by  the  testator  shew  that  he  intended  the  administration  of 
the  estate  to  be  left  to  his  wife's  discretion,  and  to  be  kept  out  of 
the  control  of  the  Court  The  circumstances  of  the  family  are  not 
altogether  to  be  disregarded,  and  it  is  evident  that  the  testator, 
after  mature  consideration,  had  determined  to  leave  his  estate  at 
the  entire  disposal  of  his  wife.  There  is  the  same  distinction 
between  this  case  and  Orookett  y.  Oroekdt  (2)  which  was  pointed 
out  by  the  Lord  Justice  James  as  existing  in  Lamhe  y.  Eames,  But 
perhaps  the  case  most  similar  to  the  present  is  WM  v.  Wocls  (3), 
where  almost  the  same  words  were  used,  and  it  was  held  that  the 
wife  took  absolutely.  Owrniok  v.  Tucker  (4)  is,  no  doubt»  a  dedsion 
the  other  way,  but  that  case  seems  to  be  closely  analogous  to 
Ware  y.  MaJlard  (5),  just  as  this  is  to  WeHb  v.  Wools.  The  use 
of  the  word  ''  bestow  **  is  an  indication  that  the  testator  intended 
that  Lady  Le  Marehant  was  to  have  power  to  distribute  the  estate 
as  her  own. 

Mr.  CJotton,  Q.C.,  and  Mr.  Vaiighan  Hawkins,  in  support  of  the 
bill,  were  not  called  upon. 

Sm  IL  Malins,  V.C.  : — 

This  demurrer  raises  very  important  questions  on  the  very  short 
will  of  Sir  John  QasparA  Le  Marehant,  containing  the  following 
gift :  '^  I  do  hereby  revoke  and  annul  aU  former  wiUs,  and  do  now, 
in  sound  health  and  in  the  full  possession  of  my  faculties,  do  now, 
on  full  and  mature  consideration,  bequeath  to  my  wife  Margaret 
An/ne  Le  Marehant  all  property  whatsoever  that  I  may  die  possessed 
of  for  her  sole  use  and  benefit."  If  the  wiU  had  stopped  there, 
nothing  could  be  more  distinct  or  admirable  than  the  expression  of 
the  testator.    But  the  difiSoulty  is  created  by  the  words  which  he 

(1)  Law  Rep.  6  Ch.  697 ;  Ibid.  10  Eq.  (3)  2  Sim.  (N.S.)  267.      \ 
267.  (4)  Law  Rep.  17  Bq.  320. 

(2)  2  Ph.  558 ;  1  Hare,  451,  (5)  16  Jar.  492. 
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y.-C  M.     adds :  ''In  the  full  confidence  that  she  will  so  bestow  it  on  her 
1874        decease  to  my  children  in  a  just,  true,  and  equitable  spirit^  and 
Lb  Mabobaht  ^  ^^h  manner  and  way  as  she  feels  would  meet  with  my  full 
LbMabohawt  «^Pproval "   If  he  intended  to  leave  the  property  absolutely  to  her, 
why  did  he  add  those  words  ?    I  come  to  the  conclusion  that  his 
intention  was  that  the  property  was  to  be  for  her  own  absolute  use 
and  benefit  as  long  as  she  livedo  and  that  she  was  also  to  hare  the 
power  of  bestowing  it  on  her  decease  to  his  children.    Mr.  Pearson 
laid  some  stress  on  the  word  ''  bestow/'  but  I  think  there  can  be 
scarcely  a  distinction  between  bestowing  and  appointing.     On 
the  question  of  what  degree  of  disposing  power  he  intended  to 
confer,  as,  for  instance,  whether  there  was  an  exclusiye  power  of 
appointment  amongst  the  children,  it  is  impossible  for  me  to  come 
to  any  conclusion  in  the  present  stage  of  the  cause.     If  the  de- 
murrer is  allowed,  it  will  be  on  the  ground  that  Lady  Le  Marehani 
is  the  absolute  mistress  of  the  property,  to  dispose  of  in  any  way 
she  thinks  fit.    On  the  other  hand,  if  the  Plaintiff  has  an  interest, 
that  is,  may  be  an  object  of  the  power,  he  will  be  entitled  to  an 
account,  and  the  demurrer  must  be  overruled. 

All  the  cases  that  have  been  cited  go  to  apply  the  reasonable 
rules  of  the  C!ourt  for  the  purpose  of  ascertaining  what  is  the 
intention  of  the  testator.  But  after  all  it  is  but  a  question  of 
intention.  Now  my  decision  in  Lambe  v.  Eames  (1),  affirmed  by 
the  Lords  Justices,  was  chiefly  relied  on ;  but  I  think  that  re- 
ference to  the  words  there  shews  it  to  be  a  very  different  case  fix)m 
the  present  Because  the  words  there  were,  *'  to  be  at  her  disposal 
in  any  way  she  may  think  best  for  the  benefit  of  herself  and 
family."  If  it  had  been  "  for  the  benefit  of  the  family  "  only,  or 
''  after  her  decease,"  I  should  be  of  opinion  that  there  was  a  trust, 
and  she  could  only  have  it  for  life,  and  then  it  must  go  to  the 
family  in  any  way  she  might  think  best. 

The  strongest  case  cited,  which  certainly  struck  me  very  much, 
is  Sir  Richard  Kinderdeys  decision  in  Welib  v.  WooU  (2).  It 
certainly  goes  to  an  extent  which  rather  surprises  one,  especially 
when  the  actual  words  are  considered.  They  are  practically  the 
same  as  in  this  case.  Because  it  is  quite  immaterial  whether  the 
words  ''in  trust  and  confidence,"  or  ^'in  confidence"  alone  are 
(1)  Law  Rep.  6  Ch.  597;  IbicL  10  Eq.  267.  (2)  2  Sim.  (N.S.)  267. 
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used.  Bat  the  addition  here  of  the  words  "  on  her  decease  "  indicate     v.-C.  M. 
that  she  herself^  longer  than  her  life  estate,  is  not  an  object  of  the        is74 
gift.    She  cannot  bestow  the  capital  npon  herself  and  children,  ^j,  m^oA.^-r 
Bat  in  Wdlb  v.  Wools  the  widow  was  authorized  to  do  more  than  ,  „  ^' 

Lb  AIabcha  vt 

that,  because  the  Vice-Chancellor,  after  reading  the  first  part  of       

the  will,  says  (1) :  "  If  the  will  stopped  there,  there  could  be  no 
question.  The  will  expressly  declares  that  the  parties  to  benefit 
are  the  wife,  her  executors,  administrators,  and  assigns.  There  is 
a  gift  to  her  of  the  whole  legal  interest  and  of  the  whole  beneficial 
interest ;  if  she  was  alive  at  the  time  when  the  fund  was  realized 
it  would  go  to  her."  Then  he  says :  "  The  words  immediately  fol- 
lowing in  the  will  are  these :  *  Upon  the  fullest  trust  and  confi- 
dence reposed  in  her  that  she  shall  dispose  of  the  same  to  and 
for  the  joint  benefit  of  herself  and  my  children.' " 

Now,  therefore,  I  think  the  circumstance  that  she  was  at 
liberty  to  dispose  of  the  property  after  her  death  for  the  benefit  of 
herself  and  children  distinguishes  that  case  from  the  present, 
because  here  Lady  Le  Marehcmt  is  not  at  liberty  to  dispose  of 
it  after  her  death  for  the  benefit  of  herself,  but  exclusiyely  for  the 
benefit  of  the  children. 

I  very  much  agree  with  what  Vice-Chancellor  Hall  has  said  in 
the  case  of  Cumiek  v.  Tueker  (2),  in  which  the  words  of  the  will 
were :  "  I  leave  all  my  property,  landed,  personal,  and  of  every 
description  whatsoever  and  wheresoever,  for  her  sole  use  and 
benefit,  in  the  full  confidence  that  she  will  so  dispose  of  it  amongst 
all  our  children,  both  during  her  lifetime  and  at  her  decease,  doing 
equal  justice  to  each  and  all  of  them."  It  may  be  said  that  there 
is  an  imperative  duty  to  do  justice  to  all,  and  equally,  and  all  of 
them  must  have  some  share.  But  it  is  not  stronger  than  this  case. 
The  Yice-Chancellor  there  says  (3)  :  **  If  this  case  had  come  be- 
fore me  after  the  decision  of  Vice-Chancellor  Kinderdey  in  Weiib  v. 
Wools^  and  before  the  decisions  in  the  other  cases  referred  to,  I 
should  have  been  disposed  to  hold  that  Mrs.  Tueker  took  this 
property  absolutely.  In  PcJmer  v.  Simmonds  (4),  which  was  also 
before  the  Vice-Chancellor  Kinderdey ^  the  gift  was  one  of  residue 
to  the  legatee,  his  heirs,  executors,  administrators,  and  assigns, 

(1)  2  Sim.  (N.S.)  268.  (3)  Law  Rep.  17  Eq.  322. 

(2)  Law  Rep.  17  Eq.  320.  (4)  2  Drew.  221. 
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Y.-G.  M.     for  ever,  for  Lis  own  use  and  benefiti  the  testator  having  foil 

1874        confidence  that  if  he  should  die  without  issue  he  would,  after  pro- 

Le  Mabchant  aiding  for  his  widow  for  her  life,  leave  the  bulk  of  such  residue 

L  Mabohant  *^  *^®  persons  named  equally ;  and  the  Vice-Ohancellor  expressed 

—        an  opinion  that,  but  for  the  uncertainty  of  the  subject-matter  of 

the  gift,  he  should  have  considered  himself  bound  by  the  authorities 

to  hold  that  the  legatee  took  only  a  life  interest^  with  remainder  to 

the  children.    That  case  is,  no  doubt,  closely  like  the  present,  after 

eliminating  the  uncertainty  of  the  subject-matter  of  the  gift,  which 

was  one  of  the  difficulties  felt  in  that  case ;  and  I  therefore  think 

that  the  observations  of  the  Vice-chancellor  Kinderdey  are  strongly 

in  favour  of  my  holding  that  there  is  a  trust  in  this  case.**    He 

then  cited  other  cases,  and  commented  on  Lambe  v.  Eames,  which 

he  distinguished  on  the  ground  that  I  have  stated,  and  added: 

'^  I  hold,  therefore,  that  this  is  a  gift  to  Mrs.  Tucker  for  life,  with  a 

power  of  disposition  amongst  her  children  in  her  lifetime,  or  by 

deed  or  will,  as  she  may  think  fit" 

But  really,  independently  of  cases,  what  induces  me  to  come  to 
this  conclusion  is,  that  I  am  quite  satisfied  that  it  was  the  in- 
tention of  the  testator.  .  I  put  the  question  during  Mr.  FearwiCt 
argument,  whether  it  would  be  consistent  with  the  will  that  the 
widow  (for  I  cannot  advert  to  the  circumstance  of  what  her  age 
may  be)  should  take  the  whole  of  the  testator's  property,  and  on 
a  second  marriage  settle  it  upon  her  second  husband  and  aay 
children  she  might  be  capable  of  having.  Having  regard  to  the 
words  of  the  will,  to  say  that  Lady  Le  Marehant  could  give  this 
property  absolutely  away  from  the  testator's  family,  would,  in  my 
opinion,  be  deciding  contrary  to  his  manifest  intention.  Being, 
therefore,  satisfied  that  his  intention  was  that  she  was  to  have  it 
for  life  only,  with  power  of  bestowing  or  appointing  it  amongst  the 
children,  all  that  is  necessary  for  me  to  say  now  is  that  the  children 
have  an  interest,  and  what  that  may  be  must  be  decided  at  the 
hearing  of  the  cause. 
The  demurrer  must  therefore  be  overruled. 

Solicitors:    Messrs.  Freshfield    dt   Williams;    Messrs.    Ouvry, 
Fairer^  <&  Ouvry, 
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In  re  HEDGES'  TRUST  ESTATE.  v.-c.  M. 

1874 


WiS^Annuity — Deficiency  out  of  Corpus — Income  from  all  Sources — Express 

EaxHusionfrcm  Computation,  ^^V  ^^« 

A.  gave  by  will  an  annuity  of  £1000  to  bis  widow,  and  directed  that  in 
case  of  bis  estate  being  insufficient  to  make  up  her  income  from  all  sources 
to  tbat  amount,  a  sufficient  part  of  tbe  corpus  to  make  up  tbe  deficiency 
should  from  time  to  time  be  sold. 

B.  subsequently  by  will  gave  ber  an  annuity  of  £200,  and  directed  tbat 
it  sbould  not  be  taken  into  account  in  regard  to  any  other  Income,  it  being 
bis  express  will  and  desire  that  it  should  be  a  clear  beneficial  addition  to  her 
income : — 

Eiddy  that  the  widow  was  not  bound  to  include  the  £200  annuity  in  her 
computation  of  income,  and  was  entitled  to  have  a  sufficient  amount  of  the 
corpus  sold  to  make  up  her  income,  independently  of  that  annuity,  to 
£1000. 

1  HIS  was  a  Petition  for  the  advice  of  the  Court 

WHUam  KiUinffwarih  Sedges,  by  his  will  dated  the  23rd  of 
Jane,  1851,  gave  to  his  wife  Harrid  Hedges  £2000,  and  certain 
specific  legacies,  and  other  benefits,  including  the  option  of  re- 
siding rent  free  in  a  particular  house,  or  receiving  an  annuity  of 
£100  a  year  as  an  equivalent ;  and  the  testator,  after  all  the  per- 
sonal legacies  were  fully  dischai^ed,  bequeathed  the  remainder  of 
his  property  wheresoever  employed,  also  the  policies  of  insurance 
on  his  life,  with  accumulations,  to  his  executors  and  trustees  in 
trust,  and  from  the  annual  income  or  interest  willed  and  be- 
queathed, in  addition  to  the  £100  per  year  to  be  paid  for  the  rent 
of  the  then  present  or  future  residence  of  his  said  wife  (as  long  as 
she  remained  his  widow),  a  further  annuity  of  £1000  per  year,  to 
be  paid  quarterly  from  the  time  of  his  decease.  The  will  then 
contained  the  following  provision :  *^  But  should  from  any  circum- 
stances there  not  be  sufficient  interest  to  pay  it,  then  as  long  as 
she  remains  my  widow,  and  annually  certifies  in  writing  what 
income  she  derives  from  any  property  she  may  inherit,  I  hereby 
folly  authorize  my  executors  for  the  time  being  annually  to  dis- 
pose and  sell  such  a  part  of  the  principal  of  my  residuary  estate 
as  to  make  up,  including  the  interest  on  the  property  she  may 
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v.c.  M.      inherity  the  aforesaid  annuity  (£1000),  the  same  to  be  for  her  own 
ig74        absolute  benefit  and  free  disposal." 

^^  The  testator  died  on  the  21st  of  October,  1852.    The  income  of 

^^!F^**'  his  residuary  estate  was  insufficient  to  produce  the  annuity  of 
Estate.  £1000,  and  portions  of  the  capital  were  from  time  to  time  sold  to 
make  up  the  deficiency.  Subsequently,  Mrs.  Sedges  acquired 
property  from  other  sources,  for  the  income  of  which  she  duly 
accounted,  but  there  was  still  an  annual  deficiency,  which  was 
made  up  in  the  same  way. 

William  Hedges^  the  father  of  the  testator  William  KHUngwnik 
Hedges,  by  his  will,  which  was  dated  the  29th  of  June,  1866,  gave 
Mrs.  Harriett  Hedges  an  annuity  of  £200  for  life,  and  a  legacy  of 
£1000 ;  and  by  a  codicil  to  his  will,  dated  the  22nd  of  November, 
1869,  after  reciting  the  gift  to  Mrs.  Hedges  of  the  annuity  and 
legacy,  he  provided  as  follows : 

^'  Now  I  declare  the  same  shall  be  in  addition  to  any  income  or 
benefit  which  she  may  derive  from  any  other  source,  and  shall  not 
be  taken  into  account  in  regard  to  any  other  income,  it  being  my 
express  will  and  desire  that  such  annuity  shall  be  a  clear  bene- 
ficial addition  to  her,  in  consequence  of  my  love  and  affection  for 
her,  and  of  my  entire  approval  of  her  parental  kindness  towards 
her  children  Harriett  K.  Hedges  and  Killingworth  William  Hedges, 
they  being  my  grandchildren." 

William  Hedges  died  on  the  9th  of  February,  1872,  and  the 
legacy  and  annuity  had  been  paid  to  Mrs.  Hedges, 

The  present  petition  was  presented  by  the  executors  of  William 
KiUingwarth  Hedges,  and  asked  the  advice  and  direction  of  the 
Court  "  as  to  whether  they  might  concur  with  Mrs.  Harriett  Hedges 
in  selling  a  subsequent  portion  of  the  corpus  of  the  testator's 
estate  to  make  up  the  .amount  of  the  annuities  given  by  the  will  of 
William  KiUingwarth  Hedges  to  Mrs.  Harriett  Hedges,  without 
taking  into  account  the  interest  which  she  took  under  the  will  of 
William  Hedges,  the  father,  and  whether  she  was  bound  to  include 
such  interest  in  the  annual  certificates  to  be  made  out  by  her 
to  the  Petitioners." 

Mr.  W.  ^.  B(inn8on,  for  the  Petitioners  :— 

The  question  is  not  whether  Mrs.  Bedff^  has  a  right  to  receive  ft 
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larger  income  than  £1000,  but  whether  the  power  to  sell  the     v.-C.  M. 
corpus  arises  except  when  all  sources  of  income  are  taken  into       1874 
acconnt  ^ 

Hedobs 

Mr.  Kardake,  Q.C.,  and  Mr.  Knox,  for  Mrs.  Hedges : —  Eotato 

The  second  testator  has  shewn  a  clear  intention  as  far  as  he  can 
that  the  benefits  he  has  conferred  are  not  to  diminish  those  which 
Mrs.  Hedffes  derived  from  his  son.  He  has  given  an  express 
direction  that  the  gifts  made  by  his  will  are  to  be  an  addition  to 
what  Mrs.  Hedges  receives  from  other  sources,  and  it  would  be 
absurd  to  put  such  a  construction  upon  the  words  of  the  first 
testator's  will  as  would  take  away  on  one  side  what  was  given 
on  the  other. 

Mr.  Bdbinson,  in  reply. 

Sib  B.  Malins,  V.C.  : — 

It  may  be  open  to  question  whether  this  point  is  properly  the 
subject  of  a  petition  for  the  advice  and  direction  of  the  Court.  It 
is  one  by  no  means  free  from  difficulty :  [His  Honour  then  read 
the  testamentary  dispositions  above  set  forth,  and  continued : — "] 

It  is  perfectly  clear  that  the  first  testator  intended  Mrs.  Hedges 
to  certify  whatever  income  she  derived  from  every  source  what- 
ever. Then  the  father,  knowing  that  his  son  had  made  this  pro- 
vision, clearly  shews  that  he  intended  her  to  have  the  benefits 
given  by  his  will  in  addition  to  those  which  she  derived  from  the 
son.  It  is  clear,  therefore,  that  to  bring  this  annuity  of  £200  a 
year  into  account  in  computing  the  amount  payable  to  her  out  of 
the  son's  estate  would  disappoint  the  intention  of  the  father.  On 
the  whole,  I  think  it  is  right  that  she  should  have  the  £200  a  year 
in  addition  to  her  other  income,  and  I  hold  that  she  may  certify 
the  amount  of  her  income  without  including  it. 

Solicitors :  Messrs.  Combe  &  Wainwrighi. 
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v.^,  M.  TICKNER  V.  OLD. 

l^  [1872    T.    134.] 

Jviy  22. 
_1 '       Tenant  for  Lift  and  Remainderman —  Conversion  —  Wa/Uing  Securities — Long 

Annuities — Enjoyment  in  Specie — Following  Assets — Recouping  by  Tenant 

for  Life  paid  in  excess, 

A  testator  gave  his  residue  to  trustees  on  trust  to  oonyert  and  inyest  on 
Goyemment  or  real  securities,  and  to  pay  the  income  to  his  wife  for  life,  and 
after  her  death  to  distribute  the  corpus,  and  he  also  empowered  them  to 
continue  inyested  any  of  his  Gk>yemment  stocks  or  real  securities,  and 
directed  that  his  wife  should  he  entitled  to  the  interest,  diyidends,  and 
annual  proceeds  of  his  residuary  estate  as  from  the  day  of  his  decease : — 

Held,  that  the  trustees  were,  under  the  will,  empowered  to  retain  such 
Goyemment  securities  only  as  were  of  a  permanent  character ;  that  certai^^ 
long  annuities,  which  formed  part  of  the  testator's  estate,  ought  to  have 
been  sold  and  the  proceeds  inyested  on  permanent  securities ;  and  that  the 
widow's  estate  was  after  her  death  liable  to  recoup  to  the  testator's  estate 
the  amount  which  would  haye  been  produced  by  the  sale  of  the  long 
annuities,  she  haying  receiyed  in  her  lifetime  the  whole  proceeds  till  they 
expired. 

XHIS  was  the  hearing,  on  further  confiideration,  of  a  suit  for  the 
administration  of  the  estate  of  Mrs.  Jane  SewiUon^  who,  by  her 
will,  which  was  dated  the  2nd  of  March,  1872,  after  reciting  that 
by  the  will  of  her  late  husband,  John  Bridgman  Henntson,  she  had 
power  to  appoint  by  will  a  sum  of  £1000  consols,  appointed  the 
same,  and  gave  her  residuary  estate  to  the  Defendants  Trenham 
Old  and  Alfred  Henry  Turner,  upon  trust  to  sell  and  convert  and 
pay  a  legacy  of  £500  to  the  Plaintiff,  and  to  divide  the  residue 
amongst  certain  nephews  and  nieces  therein  referred  ta 

The  Chief  Clerk,  by  his  certificate,  amongst  other  things,  stated 
as  follows : — 

"  John  jpridffman  Hewitsan,  the  husband  of  the  testatrix,  by  his 
will,  dated  the  17th  of  February,  1842  (amongst  other  things), 
gave  unto  and  to  the  use  of  his  said  wife,  Jane  Heunieon,  and 
Henry  MiUs  and  Trenham  Old,  the  younger,  all  the  residue  of  his 
property  whatsoever,  both  real  and  personal,  upon  trust  forth- 
with to  sell  and  convert  the  same  into  money,  and  after  payment 
thereout  of  his  funeral  and  testamentary  expenses  and  debts,  and 
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the  costs  of  sale  and  conversion  aforesaid,  to  invest  the  residue  of     v.  0.  M. 
the  moneys  arising  from  the  sale  in  the  names  of  the  said  trustees       1874 
or  trustee  at  interest  upon  Government  or  real  securitifes  in  JBn^-     xi^be 
land  and  Wales,  and  to  pay  the  interest,  dividends,  and  annual        ^^* 

proceeds  of  such  trust  moneys,  stocks,  funds,  and  securities  unto       

and  permit  the  same  to  be  received  by  his  said  wife  during  her 
life ;  and  from  and  after  her  decease  the  testator  directed  that  his 
said  trustees  should  stand  possessed  of  and  interested  in  the  said 
trust  moneys,  stocks,  funds,  and  securities,  and  the  interest,  divi- 
dends, and  annual  proceeds  thereof  upon  such  trusts  as  are  in  his 
said  will  mentioned ;  and  the  said  testator  in  and  by  his  said  will 
directed  (amongst  other  things)  that  all  moneys  due  and  owing  to 
him  at  the  time  of  his  decease  should  be  invested  in  the  same 
manner  and  on  the  same  trusts  as  the  moneys  arising  from  the 
sale  and  conversion  of  his  residuary  estate  thereinbefore  directed, 
and  that  his  trustees  might  continue  invested  any  of  his  Govern- 
ment stocks  and  real  securities,  or  vary  and  transpose  the  same, 
and  also  the  stocks,  funds,  and  securities  in  which  they  might 
invest  his  other  estate.  And  he  also  directed  that  his  said  wife 
should  be  entitled  to  the  interest,  dividends,  and  annual  proceeds 
of  his  said  residuary  estate  from  the  day  of  his  decease." 

He  also  appointed  the  testatrix  and  Henry  Mills,  and  the 
Defendant  Trenham  Old,  his  executors.  He  died  on  the  18th  of 
June,  1852,  and  his  will  was  proved  by  the  two  executors  alone, 
power  being  reserved  to  the  testatrix  to  prove  also^  which  she 
never  did. 

It  also  appeared  from  the  Chief  Clerk's  certificate  that  at  the 
death  of  the  testator  his  personal  estate  comprised,  amongst  other 
things,  certain  sums  of  Consolidated  Beduced  and  3]^  per  Cent. 
Annuities,  and  £100  per  Annum  Consolidated  Long  Annuities  for 
eighty  years,  from  the  5th  of  January,  1780,  which  at  his  death 
stood  in  his  own  name. 

On  the  25th  of  April,  1854,  these  long  annuities  were  transferred 
into  the  joint  names  of  the  testatrix  and  the  acting  executors,  and 
she  continued  to  receive  the  half-yearly  payments  on  the  annui- 
ties, sometimes  personally  and  sometimes  through  the  Defendant 
Old,  till  they  expired  in  January,  1860. 

The  Chief  Clerk  found,  by  his  certificate,  that  the  value  of  the 
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V.-C.  M.     long  annuities  if  they  had  been  sold  in  due  course  by  the  executors 
1874       would  have  been  £706  5$.,  and  he  reserved  for  the  Court  the 

TioKNEB  question,  wliether,  having  regard  to  the  virhole  contents  of  the 
testator's  will,  Mrs.  Hewitson  was  entitled  to  receive,  as  she  did, 
the  half-yearly  payments  upon  them  from  time  to  time,  in  specie, 
from  the  time  of  the  testator's  death  till  their  termination,  or 
whether  they  ought  not  to  have  been  converted  on  the  death  of 
the  testator  and  the  proceeds  invested  as  part  of  his  residuary 
personal  estate,  and  whether  Mrs.  Betvttsan's  estate  was  liable  to 
make  good  to  the  testator's  estate  the  value  of  the  long  annuities, 
as  if  they  had  been  converted  on  the  testator's  death. 

The  parties  interested  in  the  testator's  estate  were  not  before 
the  Court,  but  the  Defendant  Old,  as  the  surviving  executor  and 
trustee  of  the  testator,  sought  to  have  refunded  to  him  a  sufficient 
part  of  the  testatrix's  estate  to  answer  his  liability  to  the  present 
beneficiaries  under  the  will. 

Mr.  Bristam,  Q.C.,  and  Mr.  W.  B.  Mis,  for  the  Plaintiff:— 

The  long  annuities  were  certainly  investments  on  Grovemment 
security,  and  the  testator  has  empowered  the  trustees  of  the  will  to 
retain  such  investments.  Under  these  circumstances  they  were 
justified  in  allowing  the  widow  to  receive  the  annuities  without 
having  them  converted :  Bravm  v.  OeHcUly  (1). 

They  were  then  stopped  by  the  Court 

Mr.  Morgan,  Q.C.,  and  Mr.  Walker,  who  appeared  for  persons 
in  the  same  interest  who  had  come  in  under  the  decree,  were  not 
called  upon. 

Mr.  Bush  appeared  for  parties  in  the  same  interest,  and  referred 
to  Binves  v.  Binves  (2). 

Mr.  W.  Pearson,  Q.C.,  and  Mr.  Simmands,  for  the  Defendants  :— 

It  is  a  settled  rule  that  where  part  of  a  testator's  property  is  of 
a  wasting  character  the  Court  requires  it  to  be  converted,  unless 
there  is  a  distinct  intimation  that  he  intended  it  to  be  enjoyed  in 

(1)  Law  Rep.  2  Ch.  751.  (2)  3  Hare,  609. 
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specie :  Hotoe  v.  Earl  of  Dartmouth  (1).    It  is  equally  well  settled      V.-C.  M. 
that  where  there  is  a  power  to  retain  existing  securities  but  no        1S74 
express  power  of  enjoyment  in  specie,  a  right  to  receive  the  income     tiokkeb 
extends  to  so  much  only  as  would  have  been  derived  from  a 
permanent  investments    The  person  claiming  to  enjoy  in  specie 
must  shew  his  right  affirmatively.  Dimes  v.  Scott  (2),  and  in  express 
words :  Be  JAeweUyrCs  Trusts  (3) ;  Anderson  v.  Bead  (4). 

[The  Vice-Chancellob  referred  to  Lord  v.  Godfrey  (5).] 

There  was  no  trust  for  conversion  in  that  case.  Moreover  it 
was  a  case  as  to  leasehold  property  merely,  and  Blann  v.  Bell  (6) 
shews  that  there  may  be  a  distinction  between  taking  the  rents  of 
leaseholds  and  receiving  the  income  of  funds  allowed  to  remain  in- 
vested in  an  unauthorized  manner.  The  clause  as  to  enjoyment  of 
income  only  fixes  the  time  from  which  the  receipt  of  income  was 
to  commence.  The  third  point  determined  in  Brown  v.  OdlaUy  (7), 
supports  this  view.  The  testator  must  be  presumed  to  mean  the 
same  thing  when  he  directs  investments  to  be  made  in  Govern- 
ment stock,  and  where  he  alludes  to  existing  investments  of  the 
same  kind. 

Mr.  Bristowe,  in  reply : — 

The  testator  must  have  had  in  his  mind  the  fact  of  being  pos- 
sessed of  long  annuitiea  His  primary  intention  was  to  benefit  his 
widow,  by  letting  her  have  the  income  of  existing  securities.  To 
exclude  the  rule  in  Hou^e  v.  Earl  of  Dartmouth  it  is  only  neces- 
sary to  shew  an  intention  to  allow  funds  to  continue  in  their  actual 
investments.  The  last  clause  of  the  will  shews  that  the  testator 
contemplated  that  his  widow  would  enjoy  the  income  of  all  his 
property  as  it  was  invested  at  his  death. 

8iB  E.  Malins,  V.O.  :— 

The  manner  in  which  this  case  comes  before  me  is  very  curious 
because  the  point  is  argued  by  a  trustee  who  comes  forward  to  say 
he  has  committed  a  breach  of  trust. 

(1)  7  Yes.  137.  (4)  22  W.  R.  527. 

(2)  4  Ku88.  195.  (5)  4  Madd.  455. 

(3)  29  Beav.  171.  (6)  2  D.  M,  &  G.  775. 

(7)  Law  Rep.  2  Oh.  761. 
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y.-0.  M.         [His  Honour  then  referred  to  the  terms  of  the  will,  and  the 
1874       other  facts  of  the  case,  and  continued  : — ] 

TicxNKB         I^  ^^®  ^^^  ^^  stopped  without  empowering  the  trustees  to 
^^         retain  existing  investments,  the  case  would  have  been  too  clear  for 

argument.    The  rules  of  the  Court  admit  of  no  doubt,  and  are 

those  of  common  sense.  When  a  man  gives  a  life  interest  to  one 
person,  followed  by  a  gift  of  the  corpus  to  others,  it  is  presumed 
that  he  intends  to  benefit  both,  and  if  his  estate  comprises  perish- 
able property,  it  is  the  duty  of  those  to  whom  the  administration 
of  the  estate  is  committed  to  convert  the  estate  and  invest  it  on 
permanent  securities.  That  was  the  rule  laid  down  in  Biwe  t. 
Earl  of  DartmotUh  (1),  and  it  is  the  only  rule  consistent  with 
common  sense  and  justice,  and  must  be  applied,  unless  the  testator 
has  shewn  that  he  does  not  intend  that  a  conversion  shall  be  made 
as  against  the  tenant  for  life. 

What  is  required  to  constitute  such  an  expression  of  intention 
is  exemplified  by  the  case  of  Vauffhan  v.  Buck  (2),  where  a  tes- 
tator began  his  will  by  bequeathing  the  whole  of  his  property  to 
his  wife  for  life,  and  directed  it  to  be  afterwards  equally  divided 
between  his  children.  It  happened  that  further  on  in  the  same 
will  he  alluded  specifically  to  a  leasehold  house,  as  if  it  wonld 
remain  part  of  his  estate,  to  be  enjoyed  by  his  widow,  and  that  was 
treated  as  an  indication  that  he  intended  it  to  be  held  in  specie, 
and  it  was  allowed  to  remain  unconverted  and  the  rents  to  be 
received  by  his  wife  during  her  life. 

Now,  therefore,  the  rule  being  so  clear,  it  is  said  that  this  tes- 
tator must  have  known  that  the  loug  annuities  were  Government 
securities,  and  when  he  empowered  his  trustees  to  continue  his  in- 
vestments on  Government  securities  there  must  be  attributed  to 
him  the  knowledge  that  his  wife  would  be  entitled  to  receive  the 
annual  payments  on  the  long  annuities  as  part  of  her  income 
whilst  they  lasted.  But  the  testator  has,  in  the  first  instance, 
expressly  directed  the  sale  and  conversion  of  his  estate,  and  conse- 
quently the  stress  of  the  argument,  on  the  part  of  those  vho 
support  this  contention,  turns  upon  the  subsequent  words.  Now 
what  did  he  mean  by  empowering  his  trustees  to  continue  his 
investments  on  Government  securities?  One  view  is  that  he 
(1)  7  Vea.  137.  (2)  1  Ph.  75. 
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intended  them  to  retain  his  long  annuities.    On  the  other  side  it     v.-o.  M. 
is  said  that  he  only  referred  to  stocks  of  a  permanent  character.  1874 

In  order  to  decide  this  question  the  whole  scope  of  the  will  must  xictoeb 
be  looked  at.  Suppose  the  testator  had  possessed  nothing  but 
long  annuities,  the  view  that  he  intended  his  widow  to  receive  the 
whole  in  specie  could  not  be  sustained.  And  if  this  construction 
could  not  be  supported  as  to  the  whole  of  the  estate,  it  is  impos- 
sible that  it  could  be  maintained  as  to  part.  If  the  whole  of  the 
estate  h^d  been  so  invested  the  widow  might  have  been  left  in  a 
Yery  unfortunate  position.  She  might  have  gone  on  receiving  the 
long  annuities,  and  spending  them  till  they  expired,  and  then  have 
been  left  destitute. 

I  am  clearly  of  opinion  that  the  intention  of  the  testator  was, 
that  these  long  annuities  should  be  converted,  and  the  proceeds 
put  into  securities  of  a  permanent  nature.  By  the  expression 
"  Government  securities,"  he  must  have  intended  such  as  were  con- 
sistent with  the  objects  of  the  wilL  He  intended  the  widow  to 
have  the  whole  for  her  life,  and  that  after  her  death  it  should  go 
in  its  entirety  to  the  persons  to  whom  he  bequeathed  it.  I  agree 
with  Mr.  Simmondi  remark,  that  where  an  expression  is  used  twice 
in  a  will  it  must  be  presumed  that  the  second  time  of  using  it  he 
intended  it  to  have  the  same  meaning  which  it  clearly  bore  the 
first  time  he  used  it.  I  acted  myself  upon  this  view  in  Weliber  v. 
Cotbett  (1).  Therefore,  when  the  testator  speaks  of  continuing  in- 
vestments in  Grovemment  stocks,  I  consider  that  he  means  those  of 
a  permanent  nature  on  which  he  had  in  the  former  part  of  the  will 
directed  that  his  estate  should  be  invested.  I  think,  therefore,  that 
he  intended  them  to  convert  his  long  annuities.  Mr.  Bristowe  says 
this  view  is  inconsistent  with  the  direction  that  the  income  is  to  be 
received  by  the  widow  from  the  date  of  his  death.  I  think,  however, 
that  he  only  means  that  she  is  to  come  into  the  enjoyment  of  the 
property  as  from  the  time  of  his  death.  In  my  opinion,  therefore, 
it  was  the  duty  of  the  trustees  to  convert  the  long  annuities,  and 
as  the  widow  benefited  by  their  failing  to  do  so,  her  estate  must 
recoup  what  would  have  been  produced  by  the  sale  and  conversion. 

Solicitors:   Mr.  Henry  Hill;  Messrs.  Brooks  <&  Co.;   Messrs. 
Byrnes,  SandHandSy  db  Humphry. 

(1)  Law  Rep.  16  Eq.  515. 
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v.^  B.  In  re  FREEHOLD  AND  GENERAL  INVESTMENT 

1874  COMPANY. 

J^M^'  GREEN'S  CASE. 

Company — Contributory — Director — Qualification — Withdrawal  from  Office— 

Lapse  qf  Time, 

In  March,  1865,  O,  was  asked  by  the  Board  to  become  a  director  of  a 
limited  company.  He  attended  two  board  meetings  in  March  and  April  and 
signed  the  attendance  book.  He  also  saw  and  permitted  to  be  issued  in 
April,  for  the  purpose  of  raising  further  capital,  a  prospectus,  in  which  his 
name  appeared  as  a  director  of  the  company.  On  the  4:th  of  May  G,  wrote 
to  say  that  as  his  name  had  been  of  no  assistance  to  the  company  be  would 
withdraw.  On  being  afterwards  asked  by  the  secretary  to  qualify  as  director, 
he  wrote  on  the  2nd  of  June  to  say  that  if  the  secretary  considered  he  ((?.) 
remained  as  director  of  the  company,  he  ((?.)  begged  leave  again  to  with- 
draw ;  and  that  he  had  no  intention  of  departing  from  his  letter  of  earlier 
date.  G,  never  received  any  director's  fees ;  he  did  not  expressly  agree  to 
take,  nor  did  he  apply  for  any  shares,  and  none  were  ever  allotted  to  him ; 
nor  was  any  further  step  taken  until  the  winding-up  of  the  company  in  1870. 
Ko  application  was  made  against  G.  in  the  winding-up  until  the  year  1874. 

The  Court  having  found  upon  the  facts  that  G,  never  had  a  fixed  intention 
of  becoming  a  director,  though  for  some  weeks  he  was  so  called : — 

EM  (independently  of  the  lapse  of  time)^  that  G,  was  not  liabb  to  be 
placed  on  the  list  of  contributories  for  the  qualification  number  of  shares; 
and  summons  of  official  liquidator,  seeking  to  have  him  settled  on  the  list, 
dismissed,  but  without  costs. 

Adjourned  summons  on  behalf  of  the  official  liquidator 
of  the  Freehold  and  Greneral  Investment  Company^  Limited,  to  hare 
the  name  of  William  Ghreen  settled  on  the  list  of  contributories 
in  respect  of  twenty  director's  qualification  shares  in  the  company. 

The  company  was  incorporated  by  registration  under  the  Comr 
panie$  Act,  1862,  on  the  7th  of  June,  1864.  By  the  articles  of 
association  nine  first  directors  were  appointed.  By  the  70th 
aiticle  the  qualification  of  a  director  was  declared  to  be  the  holding 
of  at  least  twenty  shares  in  his  own  right  in  the  capital  of  the 
company ;  and  by  the  7l8t  article  the  directors  so  appointed  had 
power  to  appoint  any  other  persons  as  directors,  so  that  the  number 
did  not  exceed  twelve. 

On  the  2nd  of  March,  1865,  at  a  meeting  of  directors,  it  was 
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resolved,  with  a  view  to  a  further  issue  of  shares,  that  Oreen  (who     V.-O.  B, 
was  one  of  the  promoters  of  the  company)  and  two  others  should       1874 
be  invited  to  become  directors ;  and  at  another  meeting,  on  the     Gbken's 
3rd,  it  was  resolved  that  Qreen  and  the  two  others  be  elected       2^* 
directors,  subject  to  their  assent.     At  the  same  meeting,  and  at 
another  meeting  on  the  7th  of  March,  the  draft  of  a  prospectus 
relating  to  this  further  issue  of  shares  was  considered  by  the 
board,  and  was  referred  to  Chreen  and  others  for  amendment 

From  the  attendance  and  agenda  books  of  the  company  it 
appeared  that  on  the  17th  of  March  Green  attended  a  board 
meeting  and  signed  the  attendance  book.  No  mention  of  the  fact 
appeared  on  the  minute  book. 

From  all  three  books  it  appeared  that  on  the  7th  of  April  Chreen 
attended  a  board  meeting  and  signed  the  attendance  book. 

The  prospectus  above  referred  to  had  the  name  of  WUUam 
Green  printed  in  the  list  of  directors.  It  was  circulated  between 
the  13th  and  24th  of  April,  but  whether  to  any  beyond  a  very 
limited  extent,  was  not  clear  on  the  evidence ;  and  during  that 
time  thirteen  applications  were  made  for  149  shares  in  the  com- 
pany. 

On  the  3rd  of  May,  1865,  the  secretary,  Mr.  JS.  N.  Collier^  wrote 
to  Green^  informing  him  that  a  board  meeting  was  to  be  held  on 
the  5th,  and  requesting  his  attendance. 

On  the  4th  of  May  Qreen  wrote  to  the  secretary  as  follows : — 

''  Messrs.  Oreen^  Estate  Agents  and  Auctioneers, 

«  28  Old  Bond  Street,  W., 
•*  4th  May,  1865. 
**  Dear  Sir, — ^As  from  what  I  can  learn  of  the  result  of  your 
appeal  to  the  public,  my  name  has  been  of  no  assistance  to  the 
company,  I  feel  it  will  be  of  but  little  use  my  sitting  at  the  board, 
therefore,  with  every  wish  for  the  satisfactory  progress  of  the 
undertaking,  I  beg  leave  to  withdraw,  and  in  so  doing  I  must  ex- 
press my  regret  that  my  name  has  been  of  such  little  service." 

The  secretary  entered  this  letter  in  the  agenda  book  as  a  matter 
to  be  brought  before  a  board  meeting,  and  opposite  to  the  entry 
appeared  in  the  book,  in  the  handwriting  of  the  chairman,  the 
word  **  read."    This  word  had  been  erased,  and  over  and  in  substi- 
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V.-0.  B,     tution  for  it  appeared,  in  the  secretary's  writing,  the  word  **  with- 

;i874       drawn."    The  secretary,  in  an  affidavit  made  in  February,  1874, 

G^mi'fl     said  ^^^^  ^^  ^^^  distance  of  time  he  could  not  distinctly  recollect 

^^™*       the  circumstances,  but  he  was  certain  he  was  informed  either  by 

Oreen,  or  by  his  son,  or  partner,  that  Cheen  *^  withdrew  the  letter." 

From  the  agenda  and  minute  books  it  appeared  that  Oreen 

attended  another  board  meeting  on  the  12th  of  May,  1865. 

On  the  30th  of  May,  the  secretary,  acting  under  instructions  from 
the  board,  wrote  to  Oreen  as  follows : — "  As  the  annual  general 
meeting  of  the  shareholders  in  this  company  will  be  held  on 
Tuesday,  the  6th  of  June,  I  am  directed  to  say  it  is  highly  desirable 
you  should  qualify  as  a  director  before  that  date." 

On  the  2nd  of  June,  1865,  Oreen  answered  as  follows : — 

"  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  30th 
ult,  from  which  I  infer  that  you  consider  I  remain  as  a  director 
of  the  company.  If  so,  I  beg  leave  again  to  withdraw  my  name, 
as,  beyond  allowing  it  to  remain  at  the  request  of  Mr.  Stanley  until 
after  the  allotment  of  shares  had  been  made  (it  being  considered 
possible  that  some  of  the  applications  might  have  been  receiyed 
through  the  publication  of  my  name  in  the  advertisements),  I  bad 
no  intention  of  departing  from  my  letter  of  earlier  date  in  which  1 
withdrew  from  the  board." 

On  the  9th  of  June  the  secretary  wrote  again : — "  Our  sohcitor, 
Mr.  Evans^  having  reported  to  the  board  that  you  had  on  his  ex- 
planation promised  to  qualify  as  a  director  of  this  company,  I  am 
instructed  to  ask  if  you  will  kindly  carry  out  the  arrangement." 

On  the  10th  of  June,  Cheen  wrote  to  the  secretary,  referring  to 
other  business,  but  making  no  mention  of  the  question  as  to 
qualification  for  directorship. 

On  the  27th  of  May,  1870,  the  company  was  ordered  to  be 
wound  up. 

Mr.  Oreen,  by  his  affidavit,  said  that^  when  invited,  he  declined 
to  become  a  director  or  to  accept  any  shares  in  the  company  nntil 
he  had  ascertained  by  inquiry  its  position ;  and  that  he  attended 
the  board  meetings  at  which  he  attended,  as  a  visitor  only.  He  saw 
the  prospectus,  but  never  advertised  it  or  circulated  any  copies 
of  it    In  May,  1865,  he  told  the  secretary  he  would  not  be  a 
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director ;  he  never  applied  for  or  agreed  to  take  any  shares,  and  y.-c.  B. 

none  were  ever  allotted  to  him.  He  never  acted  as  a  director  or  took  jgy^ 
any  director's  fees. 


Mr.  W.  Pearson^  Q.C.,  and  Mr.  North,  for  the  oflScial  liqui- 
dator:— 

The  cases  npon  which  we  rely  are,  KineaicCs  Case  (1) ;  Fawler^a 
Case  (2) ;  Earwar^s  Case  (3) ;  In  re  Disderi  dk  Co.  (4) ;  and 
Brown's  Case  (5),  in  which  Lord  Sdbome,  G.  (6),  enunciates  the 
latest  exposition  of  the  law  upon  this  subject. 

Our  contention  upon  the  facts  is,  that  Qreen  accepted  the  office 
of  director ;  and  we  then  say  that  if  he  accepted,  he  is  liable  for 
the  qualification  number  of  shares,  whether  any  shares  were 
allotted  to  him  or  not 

In  the  Marquis  of  Ahereorn's  Case  (7),  which  will  be  cited  against 
us,  the  taking  of  shares  was  not  a  necessary  part  of  the  qualifica- 
tion of  a  director ;  and  it  was  a  case  under  the  Act  of  1844,  where 
the  rights  of  creditors  were  different  from  what  they  are  under  the 
Act  of  1862.  In  Currie's  Case  (8)  the  Marquis  of  Ahercom's  Case 
was  distinguished. 

Leeke*s  Case  (9),  which  was  very  similar  to  the  present,  was 
affirmed  on  appeal  (10). 

Mr.  BomeTt  for  Mr.  Oreen : — 

No  case  has  gone  so  far  as  to  fix  a  man  with  responsibility  under 
circumstances  like  these.  There  was  no  agreement  to  take  shares, 
no  application  for  shares,  no  allotment,  no  taking  of  director's 
fees.  Strictly,  nothing  occurred,  either  before  or  since  the  winding- 
up,  after  the  2nd  of  June,  1865,  when  Mr.  Oreen,  for  the  second 
time,  refused  to  have  anything  to  do  with  the  directorship. 

Assuming  that  Mr.  Oreen  did,  for  a  few  weeks,  act  as  director, 
it  is  now  the  law  that  the  merely  acting  as  a  director  will  not  of 
itself  be  sufficient  to  make  a  man  liable  for  a  number  of  shares 
equal  to  the  qualification  number. 

(1)  Law  Rep.  11  Eq.  192.  (6)  Law  Rep.  9  Ch.  107. 

(2)  Ibid.  14  Eq.  316.  (7)  4  D.  F.  &  J.  78. 

(3)  Ibid.  13  Eq.  30.  (8)  3  D.  J.  &  S.  367. 

(4)  Ibid.  11  Eq.  242.  (9)  Law  Rep.  11  Eq.  100. 
(6)  Ibid.  9  Ch.  102.  (10)  Ibid.  6  Ch.  469. 
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V.-O.  B.         The  Marquis  of  AbercorrCs  Case  (1)  has  always  been  followed,  ex- 
1874       cept  where  there  hare  been  additional  eircnmstances  to  distinguish 
G^3i's     ^^^  particular  instance;  and  no  reason  has  been  given  by  the  other 
^^^       side  why  the  differing  circumstances  here  should  lead  to  a  differ- 
ent conclusion  :  TathUCs  Case  (2) ;  Chapman's  Case  (3) ;  Soneys 
Case  (4) ;  and  Broum's  Case  (5),  which  is  clearly  in  Mr.  Green's 
favour.    The  other  cases  are  all  distinguishable. 

Upon  the  faots  it  is  clear  that  Mr.  Qreen  attended  only  to  see 
if  he  should  like  to  be  a  director,  and  seeing,  refused ;  thus  bring- 
ing the  case  within  the  principle  of  Austin's  Case  (6),  which  was 
decided  precisely  on  this  ground  ;  Be  Imperial  Land  Credit  Com- 
pany (7)  also  applies. 

Independently  of  the  above,  the  official  liquidator  is  out  of  Court 
from  laches :  BroiherhoocCs  Case  (8). 

Mr.  Pearson,  in  reply. 

[Sidney's  Case  (9)  was  referred  to.] 

Sir  James  Bacon,  V.C.  : — 

I  think  it  would  be  the  most  unreasonable  and  most  unlawful 
thing  in  the  world  that  I  should  accede  to  the  request  of  the 
official  liquidator  in  this  case — unreasonable  in  the  highest  degree, 
because  it  is  not. until  nine  years  after  this  communication  by 
letter  that  there  is  any  suggestion  that  Mr.  Qreen  was  a  director. 
The  winding-up  has  been  going  on  for  five  years ;  the  official 
liquidator  has  had  an  opportunity  of  looking  into  all  these  matters, 
reading  all  these  books,  knowing  all  these  transactions,  and  has 
had  the  valuable  assistance  of  the  secretary  whose  affidavit  now 
is  the  principal  support  of  the  application  before  me.  When  I 
say  it  would  be  unreasonable,  I  do  not  mean  there  is  any  statute 
of  limitations  or  any  positive  rule  applicable  to  the  case ;  but  it 
would  be  highly  unreasonable  to  rip  up  a  matter  of  this  kind  at 
the  end  of  ten  years. 

But,  putting  that  aside,  my  opinion  is,  that  there  is  no  ground  in 

(1)  4  D.  F.  &  J.  78.  (5)  Law  Rep.  9  Ch.  102. 

(2)  Law  Rep.  1  Ch.  85.  (6)  Ibid.  2  Eq.  435. 

(3)  Ibid.  2  Eq.  667.  (7)  16  W.  R.  1191. 

(4)  4  D.  J.  &  S.  426.  (8)  4  D.  P.  &  J.  566. 

(9)  Law  Rep.  13  Eq.  228. 
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law  for  what  has  been  argaed.    Cases  have  been  referred  to,  and     y.-o.  B. 

there  have  been  various  expressions  of  different  Judges  in  those       1S74 

cases;  but  the  worst  of  it  is,  that  in  the  judgments  which  Judges     q^v'b 

pronounce,  this  is  inevitable,  that,  having  their  minds  full,  not  only       ^^ 

of  the  cases  before  them,  but  of  the  principles  involved  in  the  cases 

which  have  been  referred  to,  it  very  often  happens  that  a  Judge, 

in  stating  as  much  as  is  necessary  to  decide  the  case  before  him, 

does  not  express  all  that  may  be  said  upon  the  subject    That 

leaves  the  judgment   open  sometimes  to  miscoustruction,   and 

enables  ingenious  advocatesi  by  taking  out  certain  passages,  to 

draw  conclusions  which  the  Judge  never  meant  to  be  drawn  from 

the  words  he  used«    But  among  all  these  instances,  has  any  case 

been  mentioned  in  which  a  man  has  been  fixed  as  a  director,  or 

shareholder,  or  anything  else,  where  there  has  not  been  a  contract 

between  the  parties  on  which  to  base  it?    In  Kincaid^s  Case  (1), 

and  every  other  case,  there  has  been  either  a  contract  to  sustain 

some  character,  or  a  subscribing  of  an  instrument,  or  the  entering 

in  some  way  into  an  agreement  on  which  a  liability  can  be 

fastened. 

In  this  case  there  is  not  the  beginning  of  any  such  thing.  Of 
all  the  cases  that  have  been  decided,  Austins  Case  (2)  seems  to 
me  to  be  the  most  like  this.  I  do  not  forget  what  has  been 
argued  about  the  Marquis  of  Abereom's  Case  (3),  because  that  is 
valuable  on  principle,  and  lays  down  plainly  that  you  shall  not 
fix  a  man  as  director  of  a  company  who  has  never  meant  to  assume 
that  character.  If  he  has  called  himself  by  the  name — if  for  the 
purposes  then  contemplated  by  him  and  the  persons  with  whom 
he  was  then  in  connection,  he  has  called  himself  director,  that  is 
uot,  within  the  Marquis  of  AbercorrCs  Case,  a  serious  fixed  inten- 
tion to  become  a  director. 

In  this  case,  it  is  not  suggested  that  any  creditor  has  been  mis- 
led, or  any  co-director  misled,  or  anybody  imposed  upon  by  the 
fact  that  for  a  certain  number  of  days  or  weeks  this  gentleman 
was  called  a  director.  All  that  is  made  out  on  the  evidence  is 
that  which  Mr.  0r«6»  himself  furnishes.  He  says,  ^  There  being  a 
eompany  in  contemplatioD,  I,  being  selected  to  become  a  director, 

(1)  Law  Rep.  11  Eq.  192.  (2)  Law  Rep.  2  £q.  435. 

(3)  4  D.  P.  &  J.  78. 
Vol.  XVra.  2  G  2 
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y.^.  B.     being  under  no  obligation  to  become  one,  said  I  would  look  into 
1874       the  matter,  and,  if  I  liked  it — if  I  was  satisfied  with  the  prospects 

Gbddt's  ^^  ^^^  concern — ^I  would  at  some  future  time  become  a  director." 
^^  He  says  they  were  glad  to  avail  themselyes  of  his  assistance  and 
his  name.  The  prospectus  was  prepared ;  he  appears  as  a  director 
in  it ;  he  attends  the  meetings  always  on  this  conditional  agree- 
ment, that>  if  in  the  result  he  is  not  satisfied  with  the  prospects  of 
the  company,  he  will  not  have  anything  to  do  with  it ;  and  then, 
by  the  plainest  intimation  that  can  be  conceived,  he  says  to  the 
company :  **  All  the  assistance  you  have  been  able  to  derive  £roin 
the  use  of  my  name  seems  to  have  been  of  no  avail;  if  it  has 
been  usefol  to  you  I  am  very  glad  of  it,  but  for  the  future  we 
break  off  here "  (I  am  not  using  his  words),  '^  I  should  have 
become  a  director  if  it  had  pleased  me,  but  I  am  not  satisfied,  and 
will  not  be  a  director."  Then,  not  being  understood  by  the  secre- 
tary, who  comes  to  the  front  again,  he  is  compelled  to  say :  '^  You 
shall  not  misunderstand  me,  I  will  have  nothing  in  the  world  to  do 
with  it,  I  withdraw  altogether."  That  letter  is  read  at  a  meeting. 
Then  comes  an  unsatisfactory  part  of  the  case,  because  when  the 
chairman  writes  *'  read  "  against  that  letter,  where  it  is  entered  in 
the  minute  book,  his  secretary  writes  '^  withdrawn"  over  the  word 
^  read,"  and  nine  or  ten  years  after  this  the  secretary  mixes  up 
what  he  thought  then  with  what  he  knows  now.  I  cannot  give 
attention  to  that.  The  correspondence  is  clear,  distinct,  and 
specific.  Mr.  Peamon  reproaches  Mr.  Orem  that,  when  a  letter 
was  written  asking  him  to  qualify  himself  as  a  director,  he,  having 
to  answer  that  letter,  answers  the  other  part  and  remains  silent 
&s  to  the  qualification.  I  think  that  was  about  as  prudent  and 
proper  a  course  as  could  be  suggested.  He  had  been  asked  before, 
and  he  sent  to  say  ^  I  withdraw."  He  is  asked  a  second  time,  and 
says  ''  I  will  withdraw."  Then  comes  the  secretary,  and  says, 
*'  Qualify  yourself  as  a  director,"  and  he  says  nothing.  I  think  he 
acted  very  rightly. 

Now,  as  to  the  acts  as  director  which  are  so  much  insisted  upon, 
there  being  no  trace  of  a  reason  why  he  should  be  a  director 
except  that  which  one  can  draw  from  his  own  affidavit,  that  he 
agreed  to  come  in  for  a  time — compare  that  with  what  was  done 
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in  AuuIMb  Case  (1).  Audin  went  to  the  board,  sat  with  the  board,  y.^.  b. 
signed  the  cheques,  acted  in  a  substantial  way  as  a  director,  and  is74 
shares  were  allotted  to  him — none  of  which  things  took  place  in  o^^f^ 
this  case — and  when  they  were  allotted,  they  were  sent  back  again  £^ 
by  him,  he  saying,  '^  As  to  holding  any  shares,  I  will  have  nothing 
to  say  to  it."  That  was  held  to  be  perfectly  right  on  his  part, 
and  the  attempt  to  fix  him  with  the  shares  utterly  failed.  That 
case,  with  the  Margvis  of  AbercorrCs  Case  (2),  and  the  observations 
made  in  BrounCs  Case  (3),  seem  to  me  to  be  the  only  authorities 
that  are  worth  considering  on  this  occasion,  because  in  all  the 
others  there  was  either  subscription  to  an  agreement,  or  some  plain, 
independent,  separate  contract^  something  which  constituted  the 
relation  of  shareholder  between  the  company  and  the  person  who 
was  afterwards  fixed  as  director.  In  this  case  there  is  not  a 
partide  of  anything  of  the  sort.  The  persons  who  had  the  con- 
duct of  the  company  knew  he  was  not  a  director ;  for  the  five 
years  during  which  they  carried  on  business  they  acted  on  that 
assumption ;  and,  for  the  five  years  or  nearly  the  five  years  which 
have  elapsed  since  they  have  lost  all  control  over  it,  it  has  been 
in  the  hands  of  an  official  liquidator,  who  has  never  thought  of 
makmg  the  claim  till  now. 

The  summons  must  be  dismissed ;  but  Mr.  Chreen  must  pay  his 
own  costs  of  this  application.  Since  he  has  chosen  to  play  with 
the  fire  in  this  way,  if  he  has  burnt  his  fingers,  so  much  the  worse 
for  him.  The  official  liquidator  may  take  his  costs  out  of  the 
estate. 

Solicitor  for  the  Official  Liquidator :  Mr.  W.  Moon. 
Solicitois  for  Mr.  Chreen :  Messrs.  Hunter,  Owatkin,  &  Co. 

(1)  Law  Rep.  2  Eq,  435.  (2)  4  D.  P.  &  J.  78. 

(3)  Law  Rep.  9  Ch.  107. 
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v.-c.  K  In  re  VIANT'S  SETTLEMENT  TRUSTS. 


1874 
May  23. 


Marriage  Settlement — Covenant  to  tetUe  future  Property, 

A  widow  entitled  to  a  life  interest  in  a  fund«  and  also  to  a  moiety  of  the 
capital,  subject  to  her  own  life  interest,  married  again.  By  the  settlement 
on  the  second  marriage  her  life  interest  was  settled,  and  she  and  her  in- 
tended husband  covenanted  to  settle  property  to  which  she  or  he  in  her 
right  should,  daring  the  coverture,  become  entitled : — 

Eeldy  that  the  words  of  futurity  were  satisfied  in  respect  of  the  hnsload^i 
interest,  and  that  the  moiety  of  the  fund  was  subject  to  the  covenant. 

Petition. 

By  a  settlement  dated  the  27th  of  July,  1857,  and  made  prior 
to  the  marriage  of  Arthwr  John  EawTcins  and  Sarah  Albinia 
Eldridffe,  several  items  of  property  (including  the  proceeds  of  a 
policy  of  assurance  which  had  been  effected  by  Ar&ur  J.  BdwUns 
on  his  own  life)  were  assigned  to  Bobert  DavtB,  Charles  Havikiw, 
and  JohnFooks,  upon  trost  that  they  should  pay  the  annual 
income  '^  during  the  joint  lives  of  the  said  Arthur  J.  Hau^ns 
and  Sarah  A.  Eldridge  to  the  said  Sarah  A.  EUMdge  for  her 
separate  use,  independently  of  the  said  Arihwr  J.  Hawkins  and 
of  his  debts,  control,  and  engagements,"  her  receipts  alone  to  be 
discharges,  and  she  not  to  have  power  to  deprive  herself  of  tbe 
benefit  thereof  by  way  of  anticipation ;  after  her  death,  in  case 
Arthv/r  J.  Eawkins  should  then  be  living,  upon  certain  trusts  for 
his  benefit ;  and  after  the  death  of  Sarah  A.  Eldridge^  and  the 
determination  of  the  trust  thereinbefore  declared  for  the  benefit  of 
Arthv/r  J.  Haivhins,  the  trustees  were  to  stand  possessed  of  the 
capital  for  the  benefit  of  the  children  of  the  marriage  as  therein 
mentioned,  and  if  ther^  should  be  no  child  of  the  marriage  who 
should  attain  a  vested  interest,  then  after  the  death  of  Sarah  i. 
Eldridffe,  and  such  default  or  failure  of  children,  which  should  last 
happen,  the  trustees  should  stand  possessed  of  the  said  capital  ''in 
trust  for  the  said  Arthur  J.  Hawkins,  his  executors,  administrators, 
and  assigns." 

Arthur  J.  Hawkins  died  on  the  26th  of  November,  1869,  intes- 
tate, never  having  had  issue  of  the  marriage,  and  leaving  his  father. 
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WiBiam  Hawkim,  and  his  widow,  Sarah  Albinia  Hawkins,  him     Y.-O.  B. 
surviring.  1874 

On  the  2l8t  of  January,  1860,  administration  of  the  personal       "j^^ 
estate  and  effects  of  Arthur  J.  Hawkins  was  granted  to  his  widow.  g^J^^^^ 

Payment  of  the  policy  moneys  was  obtained  by  B.  Davis,  G.      TRuars. 
Hawkins,  and  J.  Fooks,  and  the  balance  of  the  proceeds  was 
invested  by  them  in  the  purchase  of  £2084  11a.  9d.  consols. 

In  Augnst,  1866,  the  widow  married  again,  and  by  a  settlement, 
executed  shortly  before  the  marriage,  dated  the  9th  day  of  August, 
1866,  and  made  between  John  Viant,  the  intended  husband,  of 
the  first  party  Sarah  Albinia  Hawkins  of  the  second  part,  and  John 
Tizard  and  Arthur  Leonard  Cooper  of  the  third  part,  after  reciting 
that  Mrs.  Hawkins  was  entitled  to,  amongst  other  property^  ^'  a 
life  interest 'in  the  annual  income  of  the  sum  of  £2084  lis.  9d. 
£3  per  Cent  Consols  standing  in  the  names  of  Boberi  Davis,  Charles 
Hawkins,  and  John  Fooks  /'  and  the  intended  marriage ;  and  that 
upon  the  treaty  for  the  said  marriage  it  was  agreed  that  Mrs. 
Hawkins  should  convey  and  assign  two  mortgage  debts  and  the 
securities,  ''and  the  annual  income  to  be  derived  from  the  said 
sum  of  £2084  Us.  9(2.  £3  per  Cent.  Consols,  unto"  J.  Tizard  and 
A  L,  Cooper,  and  also  transfer  other  property  into  their  names, 
and  that  they  should  stand  possessed  of  and  interested  in  the 
mortgage  debts  and  interest,  ''and  the  annual  income  to  be 
derived  from  the  said  sum  of  £2084  lis.  dd.  £3  per  Cent. 
Consols,"  and  the  other  sums,  "and  all  other  sum  and  sums  of 
money  which  the  said  Sarah  A.  Hawkins  shall  become  entitled  to  • 
during  her  said  intended  coverture,  as  hereinafter  mentioned,"  it 
was  witnessed  that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  said  intended  marriage,  it  was  thereby 
agreed  and  declared  that  J.  Tizard  and  A.  L.  Cooper  should 
stand  possessed  of  the  mortgage  debts  and  securities,  and 
the  capital  sums  of  stock  (not  mentioning  among  such  capital 
sums  the  above  sum  of  consols),  "and  the  annual  income  to 
be  derived  from  the  said  sum  of  £2084  lis.  Qd.  £3  per  Cent. 
Consols,  and  all  other  sum  and  sums  of  money  to  which  the  said 
S.  A.  Hawkins  might  become  entitled,  as  hereinafter  declared,"  in 
trust,  after  the  marriage,  at  their  discretion  to  sell  the  specified 
capital  sums  of  stock,  and  invest  the  proceeds,  and  vary  the 
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Y.-O.  B.     secaritieSy  and  stand  possessed  of  the  said  trust  funds,  and  the 

1874        annual  income  thereof,  *'  as  well  as  of  the  said  sum  of  £2084 11&  9cL 

If^  ^       so  standing  in  the  names  of  the  said  B.  Davis,  C.  Hawkins,  and 

Srar^raNT  ^'  ^^^^9*  upon  trust  to  pay  such  income  during  the  joint  lives  of 

Trusts.      J.  Viant  and  Sarah  A.  Hawkins,  to  Sarah  A.  Hawkins  for  her 
separate  use,  without  power  of  anticipation ;  and  after  her  death, 
if  J.  Viant  should  be  living,  to  pay  the  income  of  the  said  trost 
funds  then  remaining  to,  or  permit  the  same  to  be  received  by, 
J.  Viant  during  his  life,  or  until  he  should  do  some  act,  or  some 
event  should  occur  whereby  or  in  consequence  whereof  the  said 
annual  income,  or  some  part  thereof,  if  payable  to  himself,  might 
become  vested  in  some  other  person  or  persons,  or  some  other 
person  or  persons  might  become  entitled  to  receive  the  same ;  then 
the  said  trust  moneys  to  remain  in  the  hands  of  the  said  trustees 
upon  the  trusts  of  that  indenture ;  and  after  the  death  of  Sarah 
A.  Hawkins,  and  the  determiuation  of  the  trust  thereinbefore 
declared  for  the  benefit  of  John  Viant,  the  trustees  were  to  stand 
possessed  of  ^  all  and  singular  the  said  trust  moneys  and  premises, 
and  the  annual  income  thereof,"  in  trust  for  the  children  of  the 
marriage  as  therein  mentioned^  with  powers  of  advancement,  main- 
tenance, and  education ;  and  an  ultimate  trust,  in  defjEtult  of  children, 
if  Sarah  A.  Hawkins  should  survive  J.  Viant,  in  trust  for  her 
absolutely,  or  in  such  manner  as  she  should  by  will  or  codicil  direct 
or  appoint ;  but  if  she  should  die  in  the  lifetime  of  tT".  Viant,  then 
(subject  to  the  before-mentioned  trust  in  favour  of  /•  Viani)  in 
trust  for  '^  the  person  or  persons  who,  under  the  statute  for  the 
distribution  of  the  estates  of  intestates,  would  at  the  time  of  the 
decease  of  the  said  Sarah  A.  Hawkins  be  entitled  to  her  personal 
estate." 
The  deed  also  contained  the  following  clause : — 

^  And  the  said  J.  Viant  and  S.  A.  Hawkins,  for  themselves,  their 
heirs,  executors,  administrators,  and  assigns,  do  hereby  covenant 
with  the  said  /.  Tizard  and  A.  L.  Cooper,  their  successors,  ezecu* 
tors,  administrators,  and  assigns,  that  if  the  said  S.  A.  Hawkins  or 
the  said  /.  Viant  in  her  right  shall,  at  any  time  or  times  daring 
the  coverture  between  them  the  said  S.  A.  Hawkins  and  /•  Viani, 
become  entitled  to  any  sum  or  sums  of  money  and  personal  estate 
whatsoever,  under  the  provisions  of  a  certain  deed  of  settlement 
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bearing  date  on  or  about  the  27th  day  of  July,  1857|  and  made     y.-G.  B. 
between  "  (describing  the  parties)  '*  they  the  said  S.  A.  Hawkins  and       1874 
J.  Vianiy  shall  and  will,  immediately  upon  her,  his,  or  their  becoming       jj^^ 
possessed  of  or  entitled  to  the  same  personal  estate,  as  £Etr  as  she,  g  Viant's 
he,  or  they  lawfully  or  equitably  can  or  may,  at  the  costs  of  such      Tbustb. 
newly-acquired  personal  estate,  by  all  proper  acts,  deeds,  assign- 
ments,  and  assurances  in  the  law,  assign,  settle,  and  assure  the 
same  personal  estate  upon  and  for  the  several  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  the  powers,  provisoes, 
declarations,  and  agreements  hereinbefore  contained  of  and  con- 
<:eming  the  personal  estate  and  property  of  her  the  said  8.  A. 
Hawkins  hereby  assigned  and  settled,  in  maimer  aforesaid,  any 
law  to  the  contrary  notwithstanding/' 

On  the  4th  of  April,  1873,  J*.  Tizard  died,  and  by  a  deed  dated 
the  16th  of  May,  1873,  Oeorge  Seuit  the  younger  was  appointed 
to  be  a  trustee  of  the  settlement  of  1866,  jointly  with  Arthur  L. 
Cooper. 

The  income  of  the  sum  of  £2084  lis.  dd.  consols  was  regularly 
paid  by  the  trustees  of  the  first  settlement  to  Mrs.  Viant  until  her 
death,  which  took  place  on  the  25th  of  May,  1873.  Mrs.  Viant 
left  her  surviving  three  infant  children,  issue  of  her  second 
marriage. 

On  the  7th  of  August,  1873,  administration  of  the  unadminis- 
tered  personal  estate  of  Arthur  J.  Hawkins  was  granted  to  EKza- 
le(h  Sophia  Hawkins^  the  widow  and  legal  personal  representative 
of  WiUiam  Hawkins,  the  father  of  Arthur  John  Hawkins. 

On  the  24th  of  September,  1873,  B.  Davis  and  /.  Fooks,  the 
surviving  trustees  of  the  settlement  of  1857,  sold  the  £2084  lis.  9d. 
consols,  and  the  proceeds  of  such  sale,  with  an  apportionment  of 
dividend,  realised  a  sum  of  £1930  10^.  lid.  cash. 

By  a  deed  dated  the  17th  of  December,  1873,  John  Viant 
assigned  to  Richard  Nieholas  Howard  ''all  that  his  right  and 
interest  of  and  in  and  to  the  sum  of  £1042  5s.  lOd,,  or  other  the 
sum  or  sums  of  money  to  which  he  was  entitled  in  right  of  his 
wife  of  and  in  the  said  moneys  derivable  under  the  said  policy  of 
assurance  on  the  life  of  the  said  Arthur  John  Hawkins,  deceased." 

On  the  8th  of  January,  1874,  JB.  Davis  and  J.  Fooks  paid  the  sum 
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V.-C.  B.     of  £1913  16s.  cash,  being  the  balance  of  the  £1930  10a.  lid,  les» 

1874        their  costs,  to  Elizabeth  Sophia  Hawkins  ;  and  of  such  sum  there 

^^       remained  in  the  bands  of  Elizabeth  8.  Hawkins,  after  deducting 

Smimnrr  ^^^  ^^^  ^^  obtaining  letters  of  administration,  the  sum  of 

TBueriB.      £1839  Us.  8d.;  of  which  one  moiety,  less  costs,  amounting  to  a 

sum  of  £895  11a.,  was,  on  or  shortly  after  the  23rd  of  January, 

1874,  paid  by  Elizabeth  8.  Hawkins  into  Court,  and  was  now 

represented  by  a  sum  of  £970  158.  9d.  consols.  * 

On  the  4th  of  March,  1874,  administration  to  the  estate  of 
Sarah  A.  Viant  was  granted  to  John  Viani. 

The  Petition  was  presented  by  JR,  N.  Hotoard  and  John  ViafU^ 
praying  for  a  sale  of  the  consols,  and  payment  of  the  residue  to 
the  Petitioner  Howard. 

The  Bespondents  to  the  Petition  were  Elizabeth  8.  Hawkins^ 
Arthur  L.  Cooper^  and  Q.  Scutt  the  younger. 

Mr.  Kay,  Q.C.,  and  Mr.  Cookson,  for  the  Petitioners:— 

The  capital  of  Mrs.  Vianfs  moiety  of  this  money  was  not  com- 
prised in  the  settlement  of  1866 ;  only  her  life  interest  in  the 
income  of  the  whole. 

What  purported  to  be  settled  by  the  settlement  of  1866,  other 
them  the  specified  property,  was,  any  personal  estate  to  which 
Mrs.  Hawkins,  or  Mr.  Viant  in  her  right,  should  **  during  the  cover- 
ture become"  entitled,  ''under  the  provisions  of"  the  settlement 
of  1857.  Mrs.  Hawkins  did  not  '*  become  entitled  "  to  either  the 
income  of  the  whole  or  the  capital  of  the  moiety  ''  during  "  the 
coverture;  nor  did  she  become  entitled  to  the  capital  of  the 
moiety  under  the  provisions  of  the  deed  of  1857.  She  was 
already  entitled  to  both  before  the  commencement  of  the  cover- 
ture ;  and  she  became  entitled  to  the  capital  of  the  moiety  by 
virtue  of  the  StatuUe  of  Distributions. 

As  to  Mr.  Vianfs  interest  in  the  moiety,  it  was  a  reversionary 
interest,  expectant  on  Mrs.  Vianfs  death.  It  was  an  interest 
which  could  not  by  possibility  fall  into  possession  during  the 
coverture.  Thus  the  case  is  brought  precisely  within  In  re  Fed- 
der's  Settlement  Trusts  (1).    The  same  principle  is  supported  ^by 

(1)  Law  Rep.  10  Eq.  685, 
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the  cases  there  referred  to,  especially  In  re  Br<yume*8  Witt  (1)  V.-0  B. 

and  Ardier  v.  Kelly  (2),  and  more  recently  by  In  re  Edwards  (3).  1874 

In  In  re  Clinton' 9  Trust  (4)  the  word  *'  entitled  "  was  held  to  ^j^ 

mean  "  entitled  in  possession."  ^  Viaht's 

[They  also  referred  to  Otter  v.  MdviU  (5).]  Tbusts. 

Mr.  Colty  for  the  Bespondent  George  SetUt  the  younger,  repre- 
senting the  children. 

Mr.  Owen,  for  the  Bespondent  Arthur  L.  Cooper. 

Mr,  CooJcson,  in  reply,  referred  to  Blythe  v.  OranvtUe  (6); 
Orafftey  v.  Eumpage  (7) ;  Bose  v.  Cornish  (8) ;  and  Alleyne  v. 
Sussey  (9). 

Sir  James  Bacon,  V.C: — 

The  only  question  is  as  to  the  legal  operation  of  the  settlement 
of  1866 — a  question  which  depends  on  the  language  of  the  cove- 
nant 

The  words  are,  no  doubt,  words  of  futurity,  but  they  speak 
from  a  period  of  time  before  the  marriage  took  place.  From  the 
moment  when  the  marriage  was  celebrated  in  church  the  covenant 
came  into  operation.  Whatever  took  place  after  the  date  of  the 
deed  was  a  futurity  within  the  meaning  of  this  settlement 

At  the  moment  before  the  marriage  took  place  the  right  of  the 
intended  wife  was  to  have  a  life  interest  in  the  particular  fund 
mentioned ;  and  she  was  entitled,  moreover,  in  the  event  of  there 
being  no  children,  and  in  the  event  of  the  intended  husband  dying 
mtestate,  and  of  her  surviving  him,  to  the  possession  of  one  half 
of  the  fund  as  her  own.  Upon  her  marriage  that  right  became 
the  right  of  the  husband,  and  at  the  moment  the  priest's  bene- 
diction was  pronounced  on  the  marriage  the  husband  did  "  become 
entitled  during  the  coverture  "  to  that  which  was  hers  before. 

So  that,  however  the  words  of  futurity  may  be  construed,  and 

(1)  Law  Rep.  7  Eq.  251,  (6)  2  De  G.  &  Sm.  257. 

(2)  1  Dr.  &  Sm.  300.  (6)  13  Sim.  190. 

(3)  Law  Rep.  9  Ch.  97.  (7)  1  Beav.  46 ;  3  Jur.  622, 

(4)  Ibid.  13  Eq.  296.  (8)  16  L.  T.  (N.S.)  786. 

(9)  22  W.  R.  203. 
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T.-O.  B.     however  much  the  cases  may  be  considered,  I  cannot  see  that 

1S74       the  words  of  futurity  here  have  any  material  bearing  on  the 

j^^       question  before  me. 

Vxaot'b  With  respect  to  the  second  point  that  has  been  argued,  namely, 

Tbusts.     the  reference  in  the  covenant  to  the  former  settlement  of  1857, 1 

"        have  no  desire  to  strain  the  language  of  the  covenant,  but  I  cannot 

wholly  disregard  the  terms  of  the  settlement  of  1857  and  what  has 

occurred  under  it. 

Under  that  settlement  the  life  interest  settled  on  the  wife  was 
for  her  separate  use  during  the  joint  lives  of  her  husband  and 
herself;  and,  upon  the  termination  of  the  estate*  for  the  joint 
lives  by  the  death  of  the  husband,  she  became  entitled  under  the 
settlement  to  an  absolute  interest  in  the  income  of  the  fund  for 
life,  and  also,  in  the  events  that  happened,  to  one  moiety  of  the 
capital,  subject  to  her  own  life  interest,  absolutely ;  and  I  consider 
that  I  should  be  doing  some  violence  to  the  language  of  the  cove- 
nant if  I  were  to  hold  that  it  was  not  ''  under  the  provisions  of" 
the  settlement  of  1857  that  she  became  so  entitled. 

By  the  second  settlement  in  1866  it  was  provided,  that  if  there 
should  be  no  children  of  the  second  marriage,  the  property  in 
which  an  interest  during  the  joint  lives  was  thereby  provided  for 
the  wife  was,  in  the  event  of  her  surviving  her  husband,  to  be  hers, 
and  she  had  power  to  dispose  of  it  by  wilL  This  was  the  sort 
of  provision  which,  upon  the  occasion  of  the  second  marriage,  was 
contracted  for ;  this  was  the  provision  that  was  made  before  any 
covenant  began  to  come  into  operation.  Had  no  such  provision 
been  made,  upon  the  marriage  being  celebrated,  the  husband's 
marital  right  would  at  once  have  prevailed,  and  he  could  have 
done  whatever  it  is  open  to  a  husband  to  do  with  r^ard  to  getting 
into  possession  property  to  which  his  wife  is  entitled,  subject  to 
her  own  life  interest  in  it  Then  the  covenant  steps  in,  and  says 
that  that  right  shall  not  be  the  husband's.  At  least,  so  I  read  the 
covenant,  and  I  think  that  I  do  so  without  doing  violence  to  the 
words. 

In  the  case  of  In  re  Pedder*8  SetUement  Trusts  (1)  the  question 
was  a  different  one  in  this  respect :  The  property  consisted  of  a 
vested  remainder  in  land,  expectant  on  the  death  of  a  tenant  for 

(1)  Law  Rep.  10  Eq.  685. 
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life  who  otttliyed  the  coverture ;  and  Lord  Justice  Jame^  (then     Y.-C.  B. 
Vice-Chancellor)  observed  (1) :  '*  This  is  not  property  with  regard        1874 
to  which  it  can  be  averred  that  the  husband  or  the  wife  did  become        i^  f^ 
*  seised  or  possessed  of  or  entitled  to  *  it  *  during  the  coverture.' "     shtomnt 

The  words  of  the  covenant  here  are :  **  If  the  said  Sarah  A.  TBUfirra 
Eavikins,  or  the  said  John  Viant  in  her  right,  shall,  at  any  time 
or  times  during  the  coverture,  become  entitled  to  any  sum  or  sums 
of  money  and  personal  estate  whatsoever  under  the  provisions  of" 
a  certain  deed,  they  should  settle  the  same.  In  this  case,  '^  during 
the  coverture,"  that  is  to  say,  immediately  on  the  marriage  being 
solemnized,  the  husband  did  become  entitled  to  a  sum  of  money 
under  the  provisions  of  the  deed,  and  by  the  settlement  he  cove- 
nanted that  whatever  he  should  so  become  entitled  to  in  his  wife's 
right  should  be  settled. 

I  am  of  opinion,  therefore,  that  the  argument  which  has  been 
addressed  to  me  on  behalf  of  the  assignee  of  the  husband  fails. 
The  attempted  assignment  was  a  direct  violation  by  the  husband 
of  his  Covenant. 

The  claim  of  the  Petitioners  must  be  disallowed;  and  there 
mnst  be  an  order  that  the  fund  be  paid  over  to  the  trustees  of  the 
settlement  of  1866 ;  but  the  case  is  unquestionably  one  of  some 
nicety,  and  the  authorities  suggest  doubts  upon  the  question. 

My  view  is  that,  upon  the  marriage  being  solemnized,  the  hus- 
band did  become  entitled  to  this  reversionary  inteiest,  which  but 
for  the  settlement  he  might  have  sold  or  have  done  what  he  liked 
with ;  but  that  the  covenant  operated  on  the  fund,  and  brought  it 
within  the  scope  of  the  settlement. 

The  costs  of  all  parties  will  come  out  of  the  fund. 

Solicitors:  Messrs.  Combe  &  WainwriffJU;  Messrs.  Pattisan, 
Wigg,  it  Co. 

(1)  Law  Rep,  10  Eq.  588. 
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v.-c.  H.  HOGG  V.  SCOTT. 

i^  [1873    H.    207.] 

April  29 : 
may  h        Copyright — Piracy — Copyright  Ad  (5  <fe  6  Vid,  c,  45),  s.  26 — Limitation  of  Suits 

—""  — Condtid  of  Plaintiff — Acquiescence. 

The  26th  section  of  the  Copyright  Act  (5  &  6  Yict.  c.  45)  does  not  apply 
to  prevent  a  suit  for  an  injunction  to  restrain  a  piracy  of  copyright  hy  sale 
of  a  book  published  more  than  twelve  months  before  bill  filed. 

Mere  delay  in  taking  proceedings  after  knowledge  of  a  pinusy  is  not  in  itsdf 
such  acquiescence  as  will  deprive  a  Plaintiff  of  his  right  to  an  injunction  at 
the  hearing. 

MOBERT  EOOO,  the  Flaintifi;  was  the  author  and  proprietor  of 
a  book  called  the  FruU  Manual,  originally  published  in  1860,  and 
the  third  edition  on  the  4th  of  May,  1866.  It  was  duly  registered 
under  the  provisions  of  the  Copyright  Act  (5  &  6  Vict  c  45).  He 
was  also  the  author  and  proprietor  of  the  Oardener^s  Year  Booh, 
Ahnanaek,  and  DirectoTy,  now  called  the  Gardener* a  Tear  Book  and 
Mmanaoh.  This  annual  for  the  year  1871  was  published  on  the  1st 
of  December,  1870 ;  that  for  the  year  1872,  on  the  1st  of  December, 
1871 ;  and  that  (under  the  new  title)  for  1873,  on  the  1st  of 
December,  1872.  All  these  annuals  were  also  duly  registered 
under  the  same  Act.  He  was  also  the  author  and  proprietor  of 
the  copyright  of  a  work  entitled  British  Pomdogy — The  Apple, 
published  on  the  Ist  of  June,  1851,  and  that  work  was  also  duly 
registered.  John  Seotiy  the  Defendant,  in  1868  wrote  and  pub- 
lished a  work  entitled  the  Orehardist,  or  a  Cultural  and  Deacriftive 
Catalogue  of  Fruit  Trees  grown  for  sale  hy  John  SeoU,  Merriott 
Nurseries,  CrewJceme,  Somersetshire,  He  had  in  such  work  copied 
to  a  very  great  extent,  frequently  verbatim,  and  at  other  times 
with  slight  or  merely  colourable  alterations,  from  the  Plaintiffs 
FTTuit  Manual,  and  in  particular  from  the  third  edition  of  that 
book ;  and  he  had  in  his  said  work  also  copied  to  a  great  extent 
and  in  like  manner  from  the  Plaintiff's  British  Pomology,  Bdbert 
Hogg  was  in  1869,  and  now,  one  of  the  editors  of  the  Journal  of 
Horticulture.  In  that  year  there  was  a  discussion  in  the  garden- 
ing journals  respecting  the  Pommier  de  Paradis.    Dr.  Matters,  the 
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editor  of  the  Oardener's  Chronicle,  gave  the  Plaintiff  a  specimen  of     V^.  H. 
the  fruit  of  the  Defendant  from  that  stock,  and  he  was  informed       1874 
bj  Mr.  Bivers,  a  horticulturist,  that  the  Defendant  had  made       jswa 
an  allusion  to  the  editors  of  the  Jowmdl  of  Horticidiure  in  the      g^* 

Orehardist  in  reference  to  the  Pommier  de  Paradis.    The  Plaintiff       ' 

wrote  to  the  Defendant  for,  and  on  the  6th  of  October,  1869, 
received  a  copy  of,  the  Orehardist^  and  at  page  9  of  that  work  he 
read  the  remarks  in  reference  to  the  Pommier  de  Paradis,  and  to 
the  editors  of  the  Journal  of  Hortietdture,  but  he  did  not  further 
examine  the  work.  On  the  6th  of  October,  1869,  the  Plaintiff 
wrote  to  the  Defendant,  thanking  him  for  the  copy  of  the  Orchardist, 
and  stated  that  he  had  only  just  looked  into  the  Orchardidy  for  he 
had  only  got  it  that  morning;  that  the  Defendant's  collection 
appeared  to  be  a  very  rich  one ;  and  that  he  wished  he  had  an 
opportunity  of  paying  him  a  visit.  The  general  character  and 
appearance  of  the  Orehardid  was  that  of  a  catalogue,  and  every 
alternate  leaf  was  headed  John  ScotCs  Catalogue. 

The  Defendant  at  the  end  of  1872  commenced  the  publication, 
in  parts,  of  '^  Seott^s  Orehardid^  or  Caialoffue  of  Fruits  cuUivaied  at 
MerrioU,  Somerset^  2nd  edition."  There  were  six  numbers — one  in 
each  month,  October  and  November,  two  in  December,  1872,  and 
one  in  each  month,  March  and  April,  1873 — and  on  their  com- 
pletion he  published  them  in  a  rolume  for  Is.  Qd.  In  this  edition 
the  Defendant  had  repubUshed  the  piracies  from  the  FruU  Manual 
and  British  Pomology,  contained  in  the  first  edition  of  the 
Orehardisty  and  had  copied  other  parts  of  the  third  edition  of 
the  Fruit  Manual,  frequently  verhaiim,  and  at  other  times  with 
Klight  or  merely  colourable  alterations,  and  had  also  copied  in  ' 

the  second  edition,  in  like  manner,  parts  of  the  Oardener^s  Tear 
Books  for  1871, 1872,  and  1873.  The  Plaintiff  did  not  read  or  see 
any  of  the  six  numbers  of  the  second  edition  of  the  Orehardid,  and 
it  was  not  until  after  the  publication  of  the  second  edition  com- 
plete that  he  discovered  that  the  Defendant  had  extensively  copied 
or  pirated  from  his  books.  In  April,  1873,  the  Plaintiff's  manager 
infonned  him  that  the  Defendant  had  published  a  work  on  Fruit 
Trees,  m  which  he  had  pirated  from  the  Fruit  Manual,  and  he 
thereupon  sent  for  a  copy  of  the  Defendant's  book,  and,  after  some 
delay,  obtained  it,  but  previous  to  its  receipt  the  Plaintiff  was  not 
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y.-O.  H.     aware  that  the  Defendant  had  copied  from  or  pirated  his  said 

1874       books.    The  third  edition  of  the  Fruit  Manual  was  out  of  print 

]^[^'      The  Plaintiflf  was  engaged  in  preparing  a  new  edition  and  he,  in 

a  ^'         the  Journal  of  Horiioulture  and  the  Oardener's  Tear  Book  for 

1873,  announced  his  intention  to  publish  it  as  soon  as  ready. 

The  Defendant  had  also  advertised  the  second  edition  of  the 
OrchardUt  in  the  Gardener's  Year  Booh  for  1873.    It  was  alleged 
that  such  publication  of  the  second  edition,  containing  large  portioDs 
of  the  FruU  Manual^  was  doing  great  injury  to  the  Plaintiff  bj 
forestalling  his  proposed  new  edition  of  that  work,  and  it  was  also 
alleged  that  the  sale  of  the  PlaintifiTs  other  books  above  referred 
to  had  been  prejudicially  affected  by  the  piracies  therefrom  con« 
tained  in  the  Orehardui.    On  the  5th  of  June,  1873,  Bdberl  Eogg 
filed  a  bill  against  the  Defendant  [1873  H.  139]  for  an  injunction 
in  reference  to  his  printing  and  selling  the  Orehardiri,  but  it  being 
discovered  that  the  registration  under  the  statute  of  the  Fruii 
Manual  was  insu£Scient,  inasmuch  as  the  day  of  first  publication  had 
not  been  stated,  and  it  being  considered  that  that  would  be  a  fatal 
objection  to  the  success  of  the  suit — see  Maihieson  v.  Harrod  (1)— 
the  Plaintiff,  on  his  own  petition,  obtained  the  dismissal  of  his  bill 
with  costs.  In  July,  1873,  a  correspondence  took  place  between  the 
solicitors  of  the  parties,  with  a  view  to  terms  being  come  to ;  but,  as 
the  Defendant's  solicitors  insisted  on  his  right  to  re-publish  such 
parts  of  the  FruU  Manual  as  he  had  previously  copied  in  his  first 
edition  of  the  Orchardidy  on  the  ground  that  no  suit  had  been 
instituted  within  twelve  months  next  after  the  offence  committed, 
the  terms  proposed  were  rejected,  and — ^the  date  of  first  publica- 
ticm  having  been  registered  in  the  meantime — this  bill  was,  on  the 
2nd  of  August,  1873,  filed  for  an  injunction  to  restrain  the  Defen- 
dant from  printing,  publishing,  selling,  or  otherwise  disposing  of 
any  copy  of  the  Orehardid  containing  any  passives  copied,  taken, 
or  colourably  altered,  firom  the  FruU  Manual,  British  PomtHogy^  and 
the  Gardener's  Tear  Booh,  for  the  years  mentioned,  or  any  or  either 
of  them.     The  Plaintiff  also  prayed  for  damages,  accounts;,  and 
inquiries,  and  for  costs  of  the  suit. 

The  Defendant,  in  his  answer,  stated  that  his  first  edition  of  the 
Orctuirdist,  although  substantially  a  catalogue  of  the  various  trees 

(1)  Lnw  Rep.  7  Eq.  270. 
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cnltivated  by  him,  contained  notes  on  the  management  of  such  Y.-O.  H. 
trees;  that  he  prepared  the  work  in  a  great  measure  from,  and  as  1874 
the  result  of,  his  own  original  researches ;  and  that  he  had  recourse  h^ 
to  and  derived  assistance  from  previous  works,  viz.,  Lindletfs  Chiide 
to  {he  Orchard,  published  in  the  early  part  of  this  century; 
MeLnioMs  Orchard,  published  in  1839,  and  various  other  works, 
including  the  third  edition  of  the  Fruit  Man/ml,  and  other  works  of 
the  Flaintifil  In  preparing  his  first  edition,  and  in  introducing 
descriptions  of  additional  sorts  of  fruit  in  his  second  edition,  the 
Defendant  stated  that,  in  describing  apples,  pears,  and  other  fruits, 
he  placed  before  him  a  specimen  of  each  sort  of  his  own  growth,  or 
of  that  which  he  procured  from  other  sources,  and  then  personally 
examined  and  compared  the  same  with  the  descriptions  given  by 
authors,  including  the  Plaintiff,  and  where  he  found  such  descrip- 
tions exact  and  true,  and  corresponding  with  his  own  specimens, 
he  did,  to  save  the  useless  labour  of  writing  entirely  new  de-* 
Bcriptions,  for  the  mere  sake  of  re-writing,  and  which  might,  he 
considered,  have  exposed  him  to  the  imputation  of  colourably 
altering,  adopt  the  descriptions  already  at  his  command,  but  in 
every  instance  where  he  found  any  discrepancy  or  other  sufficient 
reason  for  so  doing,  he  modified  and  corrected  the  descriptions,  so  as 
to  render  his  book  as  accurate  and  true  as  possible.  He  also  stated 
that  the  descriptions  in  his  first  edition,  taken  from  the  Plaintiff's 
works,  were  inconsiderable  in  comparison  with  and  relatively  to  the 
extent  of  the  rest  of  the  first  edition,  and  that  many  of  them  were 
added  to  and  re-modelled  pursuant  to  the  plan  adopted  by  him,  as 
above-mentioned.  He  believed  that  it  would  be  found,  on  exami- 
Bation  of  the  FruU  Manual^  that  it  was  to  a  large  extent  composed 
of  information  derived  and  borrowed  from  the  same  sources  and 
authorities  as  those  to  which  he  had  to  some  extent  had  recourse 
in  the  preparation  of  his  first  edition,  and  that  the  Plaintiff  had  ex- 
tracted freely  from  the  works  of  his  predecessors,  but  more  espe- 
cially from  those  of  Lindley  and  Thompson.  The  Defendant  further 
stated  that,  being  under  the  impression  that  his  first  edition  had  the 
Plaintiff's  entire  sanction,  and,  in  the  absence  of  any  complaint  on 
the  Plaintiff's  part  of  his  having  made  use  of  the  Fruii  MamMly  or 
his  other  publications,  he  had,  from  the  time  of  publishing  his  first 
edition,  been  engaged,  at  the  cost  of  considerable  time,  trouble,  and 
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y.-C.  H.     expense,  in  preparing  a  second  and  an  enlarged  edition ;  and  tfaat^ 

1874        after  the  dismissal  of  the  Painti£rs  first  bill  (1873  H.  139),  he  had 

HoGo       iiot  continued  to  publish  the  second  edition,  or  sold  more  than  two 

Scott       copies  of  it ;  that  he  had  destroyed  part,  and  intended  to  destroy 

the  whole  of  the  remaining  copies ;  that  he  intended  to  bring  out 

a  third  edition  which  should  not  contain  anything  unfairly  copied  or 
colourably  altered  from  the  Plaintiff's  publications ;  but  with  regard 
to  his  first  edition,  he  submitted  that,  inasmuch  as  it  was  published 
so  long  ago  as  1868,  and  such  publication  was  known  to  and  never 
complained  of  by  the  Plaintiff;  that  as  he  was  thereby  induced  to 
infer  that  the  Plaintiff  acquiesced  in  his  publishing  the  same,  and 
had  waived  all  objection  (if  he  had  any)  to  his  so  doing ;  and  that 
as,  under  that  impression,  he  had  been  at  considerable  expense,  and 
had  bestowed  much  labour  and  care  in  enlarging  and  preparing  his 
book  for  new  editions,  he  was  entitled  to  make  such  use  of  any 
matter  therein  contained  in  preparing  a  new  edition  as  he  might 
be  advised.  He  also  stated  that  he  had  not  sold  any  copy  of  the 
first  edition  for  more  than  twelve  months  previous  to  this  bill  being 
filed,  and  he  claimed  the  benefit  of  the  statute  5  &  6  Vict  c.  45. 
He  believed  it  to  be  impossible  that  the  Plaintiff  should  have  been 
a  loser  by  his  (the  Defendant's)  publications,  as  he  had  not  sold 
300  copies  of  his  second  edition,  and  as  the  profits  had  not  nearly 
cleared  his  expenses  of  publishing. 

Mr.  Fischer,  Q.C.,  and  Mr.  /.  C.  Wood,  for  the  Plaintiff:— 

The  nature  of  the  defence,  as  set  forth  in  the  Defendant's  answer, 
is  in  effect  this :  ^  I  will  give  up  what  I  have  taken  from  your  works 
and  inserted  in  my  second  edition,  but  all  that  which  I  took  and 
published  in  my  first  edition  I  claim  to  be  entitled  to  make  use  of 
in  my  third  and  all  my  future  editions."  The  piracies,  as  the 
evidence  shews,  have  been  very  numerous  both  from  the  FruU 
Manual  and  from  British  Pomdogy. 

The  first  question  will  be  upon  the  construction  of  the  statute 
5  &  6  Yict.  c.  45.  Sect.  3  prescribes  the  time  that  copyright 
shall  endure :  the  natural  life  of  the  author  and  a  further  term 
of  seven  years  from  his  death ;  but  nothing  here  will  turn  on  the 
construction  of  that  section.  Sects.  10  and  12  refer  to  penalties 
which  may  be  incurred.     Sect  15  provides  a  remedy  for  the 
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piracy  of  books  by  special  action  on  the  case ;  and  by  21  Jac.  1,     V.-c.  H. 
c.  16y  six  years  was  the  period  within  which  to  bring  such  action.        1874 
Sect.  17  imposes  penalties ;  sect  23  gives  certain  rights  to  owners       h^ 
of  copyrights ;  and  sect  26  enacts,  in  reference  to  the  limitation      q^^ 
of  actions,  **  that  JiU  actions,  snits,  bills,  indictments,  or  informations        — 
for  any  offence  that  shall  be  committed  against  this  Act  shall  be 
brought,  saed,  and  commenced  within  twelve  calendar  months  next 
after  such  offence  committed,  or  else  the  same  shall  be  void  and 
of  none  effect,*'  but  such  limitation  of  time  was  not  to  extend  to 
actions,  &o^  in  respect  of  the  delivery  of  books  to  the  British 
Museum  and  the  other  foar  libraries  mentioned ;  and  it  has  been 
decided  that  such  limitation  of  time  is  confined  to  penalties,  and 
does  not  apply  to  suits  in  equity  or  to  actions  at  common  law, 
for  infringement,  but  that  the  full  period  of  six  years  is  allowed 
within  which  to  commence  proceedings.     The  question  has  arisen 
in  SeoUand,  but  not  in  this  country.     In  Stewart  v.  Black  (1),  it 
was  held  that  the  right  of  action  had  not  been  lost,  though  the 
Plaintiff  had  not  instituted  his  suit  until  after  a  year  had  expired 
from  the  date  of  publication.    That  case  is  clearly  in  point,  and,  it. 
is  submitted,  governs  this  case.    Clark  v.  BeU  (2),  referred  to  in 
Copinger  on  the  Law  of  Copyright  (3),  is  also  important. 
[They  were  stopped  by  the  Court.] 

Mr.  Dickinson^  Q.C.,  as  amicus  cwries,  referred  to  the  judgment 
of  the  Yice-Chancellor  in  Attornet/'Oeneral  v.  Bay  (4)  on  the  con-- 
Btruction  of  the  51st  section  of  the  statute  10  Geo.  4,  c.  24. 

Mr.  Morgan,  Q«C.,  and  Mr.  Sandys,  for  the  Defendant : — 

The  word  ^*  suit "  in  the  26th  section  must  mean  and  be  confined 
to  suits  in  equity. 

[The  Vicb-Chancellob  : — The  statute  applies  to  every  part  of 
the  British  dominions.] 

The  words  of  the  section  are,  ^  actions,  suits,  bills,  indictments, 

0)  Murray,   Young,    Tennent,    &         (2)  Morison's  Dictionary  of  Deci- 
Frasei^B  Beports,  vol.  ix.  (decisions  in     sions,  voL  xix.  p.  9. 
the  CoQrt  of  Session),  2nd  series,  1846-         (3)  Page  114. 
^7,  p.  1026.  (4)  Law  Bep.  9  Ch.  403,  n. 
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y.-C.  H.  or  informations  for  any  offenoe  that  shall  be  committed  ag^Qstth» 
1874  Act"  Those  words  include  any  legal  proceedings,  and  of  ocmrse  a 
HoGO  suit  in  equity,  which,  it  is  submitted,  must  be  commenced  within 
0^^  twelve  months  "  next  after  such  offenoe  committed/'  The  15th 
—  section  of  the  statute  is  very  important.  By  that  section  it  is 
enacted  *^  that  if  any  person  shall,  in  any  part  of  the  British  do- 
minions, after  the  passing  of  this  Act,  print  ot  eause  to  be  printed, 
either  for  sale  or  exportation,  any  book  in  which  there  shall  be  sub- 
sisting copyright,  without  the  consent  in  writing  of  the  proprietor 
thereof,  or  shall  import  for  sale  or  hire  any  such  book  so  having 
been  unlawfully  printed  from  parts  beyond  the  sea»  or  knowing 
such  book  to  have  been  so  unlawfully  printed  or  imported,  shall 
sell,  pubh'sh,  or  expose  to  sale  or  hire,  or  cause  to  be  sold,  published, 
or  exposed  to  sale  or  hire,  or  shall  have  in  bis  possession  test  sale  or 
hire,  any  such  book  so  unlawfully  printed  or  imported  without 
such  consent  as  aforesaid,  such  offender  shall  be  liable  to  a  special 
action  on  the  case  at  the  suit  of  the  proprietor  of  such  copyright^ 
to  be  brought  in  any  Court  of  Becord  in  that  part  of  the  British 
dominions  in  which  the  offence  shall  be  committed/'  The  word 
^^  offence"  is  there  clearly  defined,  and  includes  persons  other  than 
those  who  are  liable  to  a  penalty.  The  word  ^  offender "  means 
the  person  who  invades  the  copyright  of  another,  and  such  invasion 
means  an  offence  against  the  statute. 

Mr.  Kerr,  in  his  book  on  Injunctions  (1),  states  that,  according 
to  the  5  &  6  Yict.  c.  45,  s.  26,  all  suits  and  bills  must  be  com- 
menced within  twelve  months  of  the  offence.  The  same  words 
must,  it  is  submitted,  have  the  same  meaning  in  every  section  of 
the  statute,  and  the  15th  section  serves  as  a  gloss  upon  the  26th 
section.  Stewart  v.  Black  was  decided  before  the  statute^  and 
therefore  does  not  apply. 

Sib  Ohables  Hall,  V.C.  : — 

I  cannot  allow  the  objection  taken  to  the  Plaintiffs  right  to 

sue  because  more  than  twelve  months  elapsed  before  he  filed 

*  a  bill  in  this  Court.     By  the  3rd  section  of  the  statute  a 

property  is  created  in  an  author's  work  which  prima  facie  is  to 

endure  for  a  term  certain,  and  that  property  will  remain  in  the 

(1)  Page  441. 
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author  or  his  repreaentatiyesi  as  ^owners  of  it,  till  it  be  taken  away  V.-0.  H. 
from  him  or  them.  The  ar^ment  that  if  a  case  arises  for  a  1874 
sait  in  refipeet  of  the  author's  right  to  his  property,  and  the  author  hoggI 
does  not  commence  his  suit  within  twelve  months,  that  there-  q^^ 
fore  his  property  is  gone,  I  do  not  agree  with.  I  do  not  find  that  -— ~ 
clearly  expressed  in  the  statute,  and  I  cannot  put  such  a  construc- 
tion upon  the  26th  section.  The  15th  section  gives  to  an. owner  of 
copyright  a  special  action  on  the  case  in  respect  of  any  piracy. 
The  remedy  so  provided  is  apparently  a  cumulative  one,  but 
whether  it  be  so  or  not  is  not  yery  important.  The  remedy  is 
given  against  the  person  who  is  called  the  '^  offender,"  and  the  act 
spoken  of  as  the  '*  offence  "  is  the  printing  for  sale  or  exportation 
of  any  book  in  which  there  shall  be  subsisting  copyright.  Mr. 
Morgan,  in  his  argument,  contended  that  the  Court  ought  to  put 
upon  the  word  '^  offence  "  la  the  26th  section  the  same  construction 
as  it  bears  in  the  15th  section  of  the  statute.  If  that  were  a  reason- 
able construction,  it  might  be  adopted,  but  looking  at  the  other  sec- 
tions in  the  statute  which  refer  to  penalties,  I  do  not  think  it  would 
be  reasonable.  There  is  nothing  to  be  found  in  them  about  any 
"  offence  **  in  the  sense  contended  for  on  the  part  of  the  Defendant. 
If  the  book  which  has  been  improperly  published  by  the  Defen- 
dant contains  property  belonging  to  the  Plaintiff,  the  owner  of 
copyright,  I  do  not  see  how  it  can  be  successfully  contended  that 
he  is  suing  in  respect  of  an  offence  in  the  sense  urged  on  the  part 
of  the  Defendant.  The  Plaintiff  is  suing  in  respect  of  his  copy- 
right ;  that  is  his  property.  The  26th  section  is  no  doubt  not 
very  happily  framed ;  but  I  am  of  opinion  that,  on  the  true  con- 
stniction  of  that  and  the  other  sections  of  the  statute,  the  ^  offence  " 
contemplated  by  it  must  be  the  doing,  in  contravention  of  its  pro- 
visions, of  something  expressly  prohibited  by  them.  The  real 
question  is,  what  is  the  ^'  offence "  intended  by  the  statute  ?  It  is 
the  printing  for  sale  or  exportation  of  any  work^or  part  ''of  a  work 
by  a  person  who  is  not  the  owner  of  the  copyright  of  that  work, 
and]  without  the  consent  of  the  owner.  The  non-suing  by  the 
owner  of  the  copyright  in  respect  of  a  particular  edition  or  part  of 
an  edition  of  the  Defendant's  work,  is  one  thing,  and  even  if  it 
CQold  be  said  that  so  far  the  owner's  remedy  was  barred  by  his 
own  neglect,  still  I  find  nothing  in  the  statute  which  states  that 
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y.-G.  H.  the  person  who  has  already  published  the  edition  or  part  of  the 
1S74  edition  complained  of  may  go  on  doing  so,  and  that  if  he  does,  the 
H^  owner  has  then  no  remedy  for  snch  further  '*  offence."  In  reference 
to  this  qnestion,  I  may  add  that  the  Scotch  cases  referred  to  by 
Mr.  Fisoher  are  not  to  be  disregarded.  They  were,  no  doabt^ 
decisions  in  reference  to  books  published  before  the  passing  of  the 
statute ;  still  they  seem  to  me  to  be  quite  consistent  with  good 
sense  and  the  reasonable  interpretation  of  the  statute.  The 
right  of  the  owner  of  the  copyright  to  his  property  in  it  is  not  to 
cease  because  one  copy  of  the  work,  which  without  bis  sanction 
contains  the  piracies,  has  been  sold  and  disposed  of  without  any 
complaint  on  his  part.  He  is  not  on  that  account  to  lose  all  his 
property  in  his  copyright ;  therefore  I  hold,  in  accordance  with  the 
decisions  referred  to,  and  on  the  construction  of  the  statute,  that 
the  Plaintiff  has  not  lost  his  right  to  sue. 

Mr.  Morffcm,  Q.C.,  and  Mr.  Sandys,  on  the  question  of  acqui* 
escence: —  v 

The  Defendant  was  induced  by  the  conduct  of  the  Plaintiff  to 
prepare  the  second  and  third  editions  of  his  book.  He  has  in  such 
preparation  incurred  considerable  expense  and  labour.  After  going 
out  of  his  way  to  inform  the  Plaintiff — ^for  he  advertised  in  the 
Plaintiff's  own  journal — that  he  was  about  to  publish  his  book^ 
the  Plaintiff  cannot  now,  after  allowing  four  years  to  elapse,  and 
making  no  objection  to  the  first  edition,  turn  round  and  ask  the 
CJourt^to  stop  the  publication  of  another  edition.  The  question  is 
not  one  of  laches  merely,  but  it  is  whether  the  iPlaintiff,  by 
standing  by  and  inducing  the  Defendant  to  make  such  expendi- 
ture, is  entitled  to  any  relief  in  this  Court  The  principle  is 
the  same  upon  motion  for  an  interlocutory  injunction  as  on  motion 
for  a  decree. 

[They  referred  to  Lewis  v.  Chajman  (1) ;  Jarrold  v.  Eoubtan  (2) ; 
Baily  v.  Taylor  (3);  Bundell  v.  Murray  (4);  Saunders  v. 
SmUh  (5).] 

(1)  3  Beav.  133.  (3)  1  Buss.  &  My.  73. 

(2)  3  K.  &  J.  708.  (4)  Jac  811-814. 

(6)  3  My.  &  Cr.  711. 
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,    Mr.  Fischer,  Q.C.,  and  Mr.  J.  C.  Wood,  for  the  Plaintiff:—  v.^.  H. 

The  question  is^  whether  the  Flaintiff,  as  author,  has,  under  the       ^^^ 


circumstances  of  this  case,  lost  his  right  to  the  relief  which  he       Hoaa 
asks.  SooTT. 

[The  Vice-Chancellor  : — ^The  question  is,  whether  the  Court 
ought  to  interfere  after  the  Plaintiff  wrote  that  letter  of  the  6th  of 
October,  1869,  as  he  had  knowledge  of  the  contents  of  the  book 
sent  to  him. 

Mr.  Morgan : — What  editions  is  it  sought  to«restrain  ?] 

The  Plaintiff  asks  for  an  injunction  to  restrain  the  publication 
of  eyery  edition  of  the  Orchardist  which  contains  piracies  from 
the  Plaintiff's  books.  In  point  of  £sbct  the  Plaintiff  did  not,  in 
October,  1869,  when  he  wrote  to  the  Defendant,  know  of  such 
piracies,  and  he  came  to  the  Court  for  relief  as  soon  as  he  heard 
of  and  discoyered  them. 

[The  Vicb-Chanoellor  : — Suppose  I  should  be  of  opinion  that 
there  has  been  unnecessary  delay  ?j 

But  the  statute  does  not  say  that  the  Plaintiff  shall  be  depriyed 
of  his  right  because  he  does  not  come  to  the  Court  quickly.  There 
is  here  distinct  eyidence  of  injury,  and  therefore  the  Plaintiff  is 
entitled  to  an  injunction. 

[They  referred  to  Johnson  y.  WyaU  (1)  and  Lewis  v.  Fid- 
larion  (2).] 

Sir  Charles  Hall,  Y.C,  on  the  question  of  acquiescence, 
said : — It  does  not,  in  the  yiew  which  I  take  of  this  case,  appear 
to  me  to  be  necessary  to  say  what  is  the  tri^  conclusion  or  the 
legal  inference  to  be  drawn  in  reference  to  the  knowledge  of 
the  Plaintiff  of  the  contents  of  the  book,  more  or  less,  from  the 
time  when  he  receiyed  a  copy  of  it.  Assuming  that  he  must 
be  taken  as  from  the  time  when  he  receiyed  a  copy  to  haye 
been  fully  aware  of  the  contents,  I  still  think  that  that  cir- 
cumstance is  not  sufficient  to  depriye  him  of  the  relief  which  he 
•seeks  in  this  uit  I  haye  expressed  my  opinion  upon  the  con- 
struction of  the  Act  of  Parliament  in  reference  to  the  question — a 

(1)  2  D.  J.  &  S.  18.  (2)  2  Beav.  6. 
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I 

V.-O.  H.     new  question^  in  my  view— of  the  period  within  which  the  suit 
1874       ought  to  haye  been  commenced.    The  position  of  things,  assuming        ' 
^^       that  he  had  knowledge  at  that  time,  appears  to  me  to  be  this : 
^  ^'         The  Plaintiff  was  at  the  time  he  received  the  copy  of  the  book, 

which  is  relied  upon  as  having  given  him  knowledge  of  its  contents, 

the  undoubted  legal  owner  of  the  copyright,  the  piracy  of  which 
is  complained  of.  That  was  his  property,  and  he  had  a  right  to 
say  to  the  Defendant,  "  That  is  my  property,  and  I  will  neither 
allow  you  to  make  nor  recognise  your  making  use  of  it**  The 
Plaintiff  did  not* take  any  step  founded  on  his  right  to  property 
until  he  filed  his  bill.  He  did  file  his  bill  soon  after  he  received  a 
copy  of  the  second  edition ;  but  assuming  the  most  in  the  Defen- 
dant's favour,  all  that  had  taken  place  in  the  meantime,  beyond 
the  letter  which  was  sent  to'  him,  was  the  acquisition  by  the  Plain- 
tiff of  knowledge  that  the  Defendant  was  going  on  publishing  the 
OreharcUst  for  two  years  afterwards,  and  that  the  Plaintiff  knew 
in  October,  1872,  tliat  the  Defendant  was  about  to  publish  a  new 
edition  of  his  book,  which  was  to  be  much  larger  and  more  ex- 
pensive. 

Now  up  to  the  time  of  his  knowledge  of  the  new  edition,  in 
October,  1872,  the  Plaintiff  was  aware  only  that  the  Defendant 
was  going  on  selling  copies  of  the  Orchardist.  When  he  became 
aware  of  the  Defendant'^  intended  new  edition,  there  was  nothing 
at  all  events  to  induce  him  to  suppose  or  believe  that  there  would 
be  any  new  matter  introduced  into  it,  taken  from  the  Plain- 
tiff's work.  The  matter  stood,  so  far  as  the  Plaintiff  was  con- 
cerned, exactly  as  it  did  before.  I  have  first  of  all  to  consider 
whether  not  taking  any  proceeding  with  reference  to  the  old 
matter  in  any  given  time  would  deprive  the  Plaintiff,  on  the 
ground  of  acquiescence,  of  the  right^to  come  to  this  Court  The 
omission  to  take  any  proceedings  at  law  or  in  equity  for  a  time 
does  not  in  itself  appear  to  me  an  encouragement  to  the  De- 
fendant amounting  to  an  equitable  bar  in  this  Court.  It  is  not 
enough  to  shew  that  the  legal  right  is  not  to  be  protected 
here.  It  must  not  be  assumed  that  the  Court  is  satisfied  that  the 
Plaintiff  by  his  conduct  has  led  the  Defendant  to  incur  material 
expenses  in  reference  to  his  new  book.  Assuming  that  the  Plain- 
tiff has  a  legal  right  of  action  against  the  Defendant  under  the 
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sections  referred  to,  what  are  the  authorities  upon  which  it  may  be     v..c.  H. 
said  that  his  conduct  in  abstaining  from  making  a  claim,  and  in       1374 
allowing  the  Defendant  to  go  on  selling  his  book,  has  taken  that       ^^ 
right  away  ?    In  Qerrard  v.  O'Reilly  (1),  Lord  8i  Leonards  said :      _  *^- 

**  It  must  not  be  understood  that  this  Court  will  on  light  grounds        ' 

act  against  the  legal  rights  of  parties  in  cases  like  the  present 
There  must  be  fraud  or  such  acquiescence  as  in  the  view  of 
this  Court  would  make  it  a  fraud  afterwards  to  insist  upon  the 
legal  right  The  case  of  Maker  y.  Foundling  Ebspiial  (2)  was  a 
very  hard  case,  and  it  was  strenuously  argued  at  the  bar,  yet  Lord 
ISdon  denied  the  relief  generally.  This  shews  that  it  requires  a 
yery  strong  case  to  inducet  this  Court  to  deprive  a  man  of  his  right 
at  law  to  prevent  a  particular  act  from  being  done,  or  his  right  to 
receiye  damages  if  it  be  done.  Nq  act  has  been  shewn  in  this 
case  amounting  to  such  acquiescence;  on  the  second  ground, 
therefore,  the  bill  cannot  be  sustained.'*  I  have  been  referred  to 
what  was  said  by  Lord  Justice  Tt^mer  in  Johnson  y.  Wyatt  (3). 
He  said :  **  That  there  was  sufiScient  acquiescence  to  justify  the 
Court  in  refusing  to  grant  the  injunction  upon  an  interlocutory 
application,  cannot,  I  think,  be  doubted ;  but  I  apprehend  that  to 
justify  the  Court  in  refusing  to  interfere  at  the  hearing  of  a 
cause^  there  must  be  a  much  stronger  case  of  acquiescence  than  is 
required  upon  an  interlocutory  application,  for  at  the  hearing  of 
a  cause  it  is  the  duty  of  the  Court  to  decide  upon  the  rights  of 
the  parties,  and  the  dismissal  of  the  bill  upon  the  ground  of 
acquiescence  amounts  to  a  decision  that  a  right  which  has  once 
existed  is  absolutely  and  for  ever  lost." 

The  same  point  was  dealt  with  by  Lord  Cottenham  in  the  Dtike 
of  Leeds  v.  Earl  of  Amherst  (4).  His  Lordship  said  (5) :  "  Now 
acquiescence  is  not  the  term  which  ought  to  be  used.  If  a  party 
having  a  right  stands  by  and  sees  another  dealing  with  the 
property  in  a  manner  iuconsistent  with  that  right,  and  makes  no 
objection  while  the  act  is  in  progress,  he  cannot  afterwards  com- 
plain.   That  is  the  proper  sense  of  the  word  acquiescence.    In 

(1)  3  D.  &  War.  414,  433.  (3)  2  D.  J.  &  S.  18,  25. 

(2)  1  V.  &  B.  188.  (4)  2  Ph.  117. 

(6)  2  Ph.  123. 
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V.-0.  IL     that  sense,  however,  there  is  no  acquiescence  here,  for  the  act  was 

1874       done  when  the  present  Duke  was  a  minor,  and  when,  if  he  had 

^f^       knowledge  or  means  of  knowledge — ^and  he  does  not  appear  to 

^'         have  been  of  age  for  that-*-nothing  of  acquiescence  can  be  imputed 

to  him.    The  defence,  therefore,  which  is  really  intended  to  be  set 

up,  is  not  acquiescence,  but  release  or  abandonment  of  the  party's 
right.  For  that  purpose,  however,  it  is  not  only  necessary  to 
shew  that  the  Plaintiff  knew  of  the  acts  of  waste  having  been 
committed,  but  that  he  knew  of  the  rights  which  they  gave  him 
against  his  father,  and  that  having  such  knowledge,  he  did  some 
act  amounting  to  a  release  of  that  right."  Now  in  this  case  know- 
ledge by  the  Plaintiff  that  the  Defendant  was  advertising  his  wcvk, 
which  contained  the  objectionable  matter,  and  that  he  was  going 
on  selling  it,  does  not  appear  to  me  to  amount  to  that  description 
of  acquiescence  in  the  Defendant's  dealing  with  the  subject- 
matter  which  must  be  taken  to  deprive  the  Plaintiff  of  the  inter- 
ference of  this  Court  as  from  any  given  time.  I  am  satisfied  that 
his  legal  right  remained,  and  to  have  tried  the  question  at  law  for 
damages,  would,  under  all  the  circumstances,  have  been  an  unsatis- 
factory thing  to  do.  Then  the  question  arises,  whether  the  case  is 
altered  by  the  &ct  that  the  Plaintiff  knew — and  I  must  take  it 
that  he  knew — that  the  Defendant  was  about  to  issue  a  new 
edition  of  his  book.  Am  I  to  assume  against  the  Plaintiff  that  he 
knew  what  the  contents  of  the  new  book  would  be,  whether  of  the 
old  matter,  as  in  the  first  edition,  or  not  ?  or  am  I  to  consider  that 
it  was  incumbent  upon  him  to  inquire  from  the  Defendant  all  the 
circumstances — whether  he  was  going  to  put  in  the  new  edition 
what  he  was  at  that  moment  illegally  retaining  in  the  old  one? 
Goniddering  the  time  vrkexi  the  advertisement  came  out^  and  the 
character  of  that  advertisement,  and  the  fiaet  that  the  Plaintiff  was 
one  of  the  editors  of  the  HwtiGtMwral  Journal^  that  does  not  to 
my  mind  make  it  a  sufficiently  strong  case  of  encouragement  or 
acquiescence  on  the  part  of  the  Plaintiff  to  justify  me  in  saying 
that  this  Court  will  withhold  the  relief  which  he  would  otherwise 
be  entitled  to,  leaving  him  with  his  undoubted  legal  right  to  pro- 
ceed in  a  Court  of  Law  in  respect  of  the  same  matter ;  that  is  to  say, 
that  the  Court  having  determined  the  legal  question  in  his  £Eivonr, 
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should  send  him  to  a  Court  of  Law  to  get  daxoages,  and  refuse  an     V.-G.  H. 
injimction.    Under  such  circumstanceSi  to  do  so  would  be  playing       1874 
with  justice  and  the  forms  of  procedure.   I  haye,  therefore^  come  to       Hooa 
the  conclusion  that  the  FlaintifTs  right  in  this  Court  has  not  been      g^^ 

taken  away  by  what  has  occurred.    Then  comes  the  question  of       

piracy.  Mr.  Morgan  pressed  upon  me,  in  effect,  that  the  piracy  was 
so  great  that  the  Plaintiff  must  have  seen  it  I  have  read  through 
the  Defendant's  answer  on  this  part  of  the  case,  and  at  present  it 
seems  to  me  that  there  has  been  that  amount  of  copying  &om  the 
Plaintiff's  works  which  brings  the  Defendant  within  the  authorities 
—I  refer  to  the  cases  of  Morris  v.  Wright  (1),  KeUy  v.  Morris  (2), 
and  the  cases  cited  in  Morris  v.  Wright. 

Mr.  Fischer  asked  for  the  costs  of  the  suit. 

Mr.  Morgan : — After  what  has  occurred,  it  is  not  a  case  in  which 
the  Plaintiff  ought  to  have  costs.  As  the  Defendant  has  to  a  great 
extent  made  up  his  book  from  the  same  works  that  the  Plaintiff 
has  resorted  to,  viz.,  Lindleys  Guide  to  the  Orchard,  and  other 
works  of  authority,  and  as  the  eyidence  shews  that  the  Plaintiff 
will  not  suffer  one  tittle  by  the  sale  of  the  Defendant's  catalogue, 
and  as  there  has  been  no  unfair  or  improper  use  of  the  Plaintiff's 
works,  there  ought  to  be  no  costs  on  either  side. 

[He  referred  to  Cart/  y.  Kearsley  (3),  Jarrold  v.  EouUton  (4),  and 
KeUy  y.  Morris.'] 

Sib.Chables  KaUj,  V.C.:— 

With  regard  to  the  piracy,  the  Defendant  has  in  his  answer 
set  forth  the  modw  aperamU  in  prepanng  his  work«  It  ia 
6Tideiiit  that  the  Defeodant  had  not  in  eyery  instance  a  sped* 
men  of  the  fruit  before  him;  for  he  says  that  when  he  had 
a  specimen  he  did  not  omit  to  compare  it  with  the  descrip* 
tion,  and  that  he  had  recourse  to  and  deriyed  assistance  from 
preyious  horticultural  works,  including  the  Plaintifi^s  third  edition 
of  the  FruU  Mct/nual.  In  my  opinion  there  is  a  clear  case  of 
copying  within  the  authorities  of  KeUy  y.  Morris — in  which  the 

(1)  Law  Rep.  5  Ch.  279.  (3)  4  Esp.  168. 

(2)  Ibid.  1  E^.  697.  (4)  3  K.  &  J.  708. 
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y.*0.  H.     work  was  of  the  same  chaiaoter  as  the  Def(fflidant'»— and  Morm 

1874       Y.  Wright  (1).    The  Defendant  has  not  done  that  which  Yice- 

^^       Chancellor  Wood  said  in  Kelly  y.  Morris  it  was  essential  to  do  in 

^V,       preparing  a  work  of  this  description.    The  tme  principle  in  all 

these  cases  is^  that  the  Defendant  is  not  at  liberty  to  use  or  ayail 

himself  of  the  labour  which  the  Plaintiff  has  been  at  for  the 
purpose  of  producing  his  work — that  is^  in  &ct,  merely  to  take 
away  the  result  of  another  man's  labour,  or,  in  other  words,  his 
property.  I  am  of  opinion,  therefore,  that  the  Plaintiff  is  entitled 
to  an  injunction  in  the  same  terms  as  in  Lewis  y.  FuBarbm  (2), 
and  the  costs  must  follow  the  result. 

Solicitors :   Messrs.  Webb,  Stock,  &  Burt ;  Messrs.  Sandys  & 
Trevenen,  agents  for  Messrs.  J.  dt  W.  JB.  Sparks,  Orewkeme. 


May  6. 


v.^.  H.  LEIGHTON  v.  LEIGHTON. 

^^*  [1872    L.    89.] 

Ademption  and  Satisfaction — Double  Portions — Evidence  of  Intention — SAuttai 

— Coats. 

A  legacy  may  be  adeemed  by  a  gift,  although  not  made  on  marriage  or 
any  other  special  occasion  with  reference  to  the  donee. 

By  marriage  settlement  an  estate  was  limited  to  trustees  for  a  term  of 
years  to  raise  a  sum  of  £12,000  for  the  portions  of  younger  children  of  the 
settlor  as  he  should  appoint.  Two  of  the  younger  children,  on  their  mar- 
riages, being  paid  certain  sums,  released  their  shares.  The  settlor,  by  his  will, 
in  1866,  devised  the  estate  to  trustees  for  a  lesser  term  of  years,  and  subject 
thereto  to  his  eldest  son  in  strict  settlement,  the  trusts  of  the  term  being  to 
raise  and  pay,  within  three  months  of  his  death,  to  two  other  younger 
children,  the  Plaintiffs  C.  and  If.,  the  sums  of  £4000  and  £6000,  the  same 
to  be  accepted  by  them  in  full  satisfaction  and  discharge  of  their  shares  of 
the  £12,000.  The  testator  also  gave  C,  and  Jtf .  annuities  for  life,  or  until 
marriage,  charged  upon  the  same  estates,  and  other  annuities  chaiged  upon 
another  estate,  which  he  devised  to  his  younger  son  in  aatis&otion  and  dis- 
charge of  his  share  of  the  sum  mentioned  in  the  settlement  Between  the 
dates  of  his  will  and  his  death,  and  also  before  the  date  of  the  will,  the 


(1)  Law  Bep.  5  Gh.  279.  (2)  2  Beav.  6. 
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Lbiohtok. 


settlor  gave  to  (7.  and  M.  soma  of  money,  and  tzanflferred  to  them  certain      y.^,  h. 
stocks:— 

Meld,  that  the  legacies  were  adeemed  pro  tanto  by  the  gifts  of  stock  made 
afler  the  date  of  the  wilL  LsiaBTOK 

Considemtion  of  the  evidence  necessary  to  rebut  the  presnmption  of 
ademption* 

Costs  of  Plaintiffs  (though  unsuccessful)  given  out  of  the  estate. 

JDT  the  settlemeiit  of  the  8th  of  February,  1832,  made  on  the 
marriage  of  the  late  Sir  Baldwin  LeigkUm^  Bart,  with  his  late 
wife,  part  of  the  Loion  estate  was  limited  to  trustees,  for  a  term  of 
1000  years,  upon  trusts  for  raising  £12,000  for  the  portions  of 
their  children  other  than  an  eldest  or  only  son,  as  Sir  Baldwin 
should  by  deed  or  will  appoint,  j 

Sir  Baldwin  had  five  children — ^four  daughters  and  a  son — other 
than  his  eldest  son.  Two  of  the  daughters  were  married,  and  in 
consideration  of  settlements  had  released  their  interest  in  the 
portion-fund. 

Sir  Baldwin^  by  his  will,  dated  the  4th  of  July,  1866,  devised 
his  mansion-house  of  Loion  Parky  and  all  his  estates  situate  in  the 
counties  of  Salop  and  Montffomery,  subject  to  the  term  of  1000 
years  limited  by  the  marriage  settlement,  and  to  the  sum  of  £7200 
remaining  to  be  raised  under  the  trusts  of  the  same  term  for  the 
portions  of  his  three  younger  children  named — two  daughters  of 
the  testator  (the  Plaintiffs  Ohmiotte  and  Marffarel)  and*the  younger 
son — ^to  two  trustees  for  a  term  of  800  years,  and  subject  thereto 
to  his  eldest  son  Baldwyn  Leighton  for  life,  with  remainders  to  his 
eldest  and  other  sons  in  tail|  with  remainders  oyer.  And  the 
trustees  were,  out  of  the  rents  and  profits  of  the  premises,  or  by 
mortgage  of  the  same  for  the  said  term,  or  by  sale  of  timber  or 
minerals,  or  by  any  other  means,  within  three  calendar  months 
after  the  testator's  death,  to  raise  the  sums  of  £4000  and  £6000, 
and  pay  the  same  to  his  two  daughters  Charlotte  and  Margaret 
(the  Plaintiffs)  respectively,  such  sums  to  be  accepted  by  them 
in  fuU^  satisfaction  and  discharge  of  their  shares  of  the  sum  of 
£7200  above  mentioned  and  all  interest,  if  any,  thereon.  And 
they  were  also,  out  of  the  rents  and  profits  of  the  same  premises, 
to  raise  and  pay  to  each  of  them,  so  long  as  she  should  be  living 
and  should  not  be  married,  the  annual  sum  of  £460,  to  be  con- 
sidered as  accruing  fix^m  day  to  day,  but  to  be  paid  by  equal  half- 
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y.-C.  H. '   yearly  payments  as  therein  mentioned.  The  testator  gave  a  rent- 

1S74       charge  of  £100  to  each  of  the  said  daughters  for  life,  and  so  long 

T.m^^f  ^  ^^^  remained  unmarried  to  be  charged  upon  estates  in  the 

V-         will  mentioned,  and  subject  thereto  he  gave  the  same  estates  to  his 

—  '    son  Stanley  Leigkton  in  fee,  and  declared  that  the  deyises  and 

bequests  to  him  were  to  be  accepted  by  him  in  full  satisfaction 

and  discharge  of  his  share  of  the  sum  of  £7200. 

The  testator  died  on  Sunday,  the  26th  of  February,  1871,  after 
a  short  illness.  His  late  wife  had  died  in  March,  1864,  and  from 
that  time  until  his  death  he  continued  to  reside  at  Loton  Park 
with  his  two  unmarried  daughters,  the  FIainti£b,  who  assisted  him 
in  the  management  of  his  household. 

On  the  death  of  the  testator  the  Defendant,  the  present  Baronet, 
Sir  Baldwyn  Leighton^  entered  into  possession  of  the  Loton  and  other 
estates.  The  Plaintiffs  applied  to  him  to  pay  to  them  the  sums  of 
.  £4000  and  £6000,  and  the  annuities  of  £460  a  year  each,  and 
offered,  on  receipt  of  the  sums  of  £4000  and  £6000,  to  release  the 
estates  comprised  in  the  settlement  of  1832  from  all  claims  in 
respect  of  the  £12,000.  Sir  Baldwyn  paid  to  the  Plaintiffs  certain 
sums  on  account  of  the  annuities  of  £460  each,  but  refused  to 
pay  to  them  the  sums  of  £4000  and  £6000,  or  the  interest 
thereof,  or  to  allow  the  same  to  be  raised  under  the  trusts  of  the 
term  of  800  years,  and  he  alleged  that  those  sums  had  been 
adeemed  or  satisfied  by  means  of  gifts  made  to  the  Plaintifis  by 
the  testator  in  his  lifetime ;  and  this  suit  was  instituted  for  the 
purpose  of  having  the  trusts  of  the  will  of  the  testator  carried  into 
execution  so  fisu:  as  the  same  related  to  the  said  two  legacies  and 
the  said  two  annuities  of  £460  each. 

The  testator  had  for  many  years  prior  to  his  death  been  in  the 
habit  of  making  gifts  to  his  daughters  of  sums  of  stock.  On  making 
such  gifts  he  caused  the  sums  of  stock  to  be  transferred  into  their 
names,  and  they  thenceforth  receiyed  the  dividends  as  they  became 
due.  He  always  mentioned  to  them  the  gifts  he  was  about  to  make, 
and  the  amount  of  dividends  which  they  would  receive,  but  he 
never  said  anything  to  them  to  lead  them  to  suppose  that  he 
intended  such  gifts  otherwise  than  as  voluntary  donations,  and  in 
addition  to  any  other  provision  which  he  might  make  for  them  by  his 
will  or  otherwise.  He  gave  to  another  daughter,  named,  from  time 
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to  time  four  stims  of  stock  and  shares  which  were  of  the  estimated     V.-a  H. 
valae  of  about  £2000,  and  they  were  on  her  marriage  transferred        M^ 
to  the  trustees  of  her  marriage  settlement  in  addition  to  a  smn  of    Li^raioai 
£4000  Turkish  Bonds  given  to  her  in  satisfaction  of  her  interest 
under  the  settlement  of  1832.    In  like  manner  he  gave  to  his 
daughter  Charlotte  (Plaintiff  X  ^^  different  times  between  the  jears 
1858  and  1869  inclosive,  sams  of  yarious  stocks  of  the  estimated 
aggregate  value  of  about  £4450  at  the  time  they  were  given ; 
and  to  his  daughter  Margaret  (Plaintiff),  at  different  times  be* 
tween  the  years  1865  and  1870  inclusive,  sums  of  vanous  stocks 
of  the  estimated  aggregate  value  of  about  £1350  at  the  time  the 
stocks  were  given.    These  sums  of  stock  were  exclusive  of  the 
dea11i*bed  gifts  hereinafter  mentioned.  So  fieir  as  the  Plaintiffs  were 
aware  or  could  recollect,  the  testator  never  made  any  statement  or 
observation,  either  to  the  above  referred4o  married  daughter  or  to 
them,  as  to  his  object  or  intention  in  niaking  these  gifts,  except 
on  the  occasion  of  his  giving  &  sum  of  £2000  stock  to  the  Plaintiff 
OhoaicfUe  in  1869,  when  he  said  that  he  wished  her  to  have  the 
same  income  after  his  death  as  his  eldest  son  (Sir  Baldwyn)  had^t 
that  time — about  £1100  or  £1200  a  year— ^nd  she  was  therefore 
led  to  suppose  that  that  gift  was  intended  to  assist  in  making  up 
her  future  income  to  that  amount.    Besides  the  gifts  above  men- 
tioued  the  testator,  shortly  before  his  death,  gave  to  the  Plaintiff 
certain  moneys  and  also  isums  of  stock«    On  Wednesday,  the  22nd 
of  February,  1871^  he  was,  while  on  a  visit  to  a  married  daughto^ 
reeidiug  in  Northamptonshire^  iakea  suddenly  ill,  and  the  illness 
being  considered  of  a  severe  eharaeter  fads  Bona^^ianleg  Leij/hto^ 
and  9ia  BaUlADyn  were  telegn^hed  and  written  £6ry^as  "were-th^' 
Plaintifb  and  another  daughter*     The  testator,  being  awave^  of 
the  severe  nature  of  his  illness,  gave,  in  the  presence  of  several 
members  of  his  family,  certain  directions  in  r^erence  to  transfers 
of  consols  and  stocks,  and  for  the  purpose  of  cairying  those 
directions  into  effect,  he,  on  Saturday,  the  25th  of  February,  exe- 
cuted documents  by  which  he  transferred  to  his  daughter  Margaret 
(Plaintiff)  stocks  of  the  estimated  value  of  about  £3488  8s.  4d, 
and  to  his  daughter  Charlotte  deposit  notes  and  a  cheque  of  the 
value  of  about  £2000 ;  and  to  his  son  Stanley  Leighton  Indian 
railway  securities  and  consols  of  considerable  value.     At  the 


V. 
IJDDGBTail. 


462  EQUITT  etAfiB&  [L.  B. 

y.-o.  H.     time  of  these  tramsactioois  and  tke  exeeatioii  of  the  deoiuaents, 
1874       in  the  presence  of  his  sons  and  daughters^  the  testator,  when 
asked  if  he  wished  to  make  any  alteration  in  his  will^  answeied 
''  No.**    Nor  did  he  make  any  statement  or  observation  as  to  his 
objects  and  intentions  in  relation  to  the  doonments  which  he 
execnted*    The  testator  died  at  8  Ajff«  on  8anday  moming,  the 
26th  of  Febroary,  1871,  without  making  any  further  dispoaituui 
of  his  i»roperty.  The  Defendant^  Sir  Baldwifn,  contended  that  sack 
of  the  smns  of  stock  as  were  given  to  the  Plaintifib  afiter  the  date 
of  the  will  (4th  of  Jnly,  1866)  onght  to  be  regarded  as  having 
been  given  on  account  of  the  sums  of  £4000  and  £6000  directed 
to  be  laBed  under  the  trusts  of  the  term  of  800  years,  and 
that  the  value  thereof  onght  to  be  deducted  from  the  amount 
so  raiseable.    On  the  other  hand,  the  Plaintifis  contended  that 
the  sums  of  stock  given  to  them  after  the  date  of  the  will  oould 
not  be  distinguished  in  principle  from  those  given  to  them  before 
such  date,  and  that  they  ought  to  be  regarded  as  voluntary  doiuh 
tions  by  the  testator  to  them,  and  intended  to  be  in  addition  to, 
and  not  in  substitution  for,  the  provision  made  by  him  for  them  in 
the  wilL    The  stocks  transferred  by  the  testator  to  the  Plaintiff 
Charlotte  at  the  date  of  the  will  were  of  the  value  of  about  £2450; 
and  those  to  the  Plaintiff  Margaret  of  about  £350.  Subsequently  to 
such  date  he  transferred  to  Charhlte  £2000  stock  and  to  Margaanl 
£1000  stock,  and  on  his  death-bed  he  gave  to  Oharhtte  an  addi- 
tional £2000  and  to  Margaret  £3100  stock,  making  up  the  fortone 
of  Charlotte  (with  the  £4000  mentioned  in  the  will)  to  about 
£10,450,  and  of  Margar^  (with  the  £6000  mentioned  in  the  will) 
to  £10,450.    These  dispositions  were,  it  was  alleged, .  consists 
with  an  intention  to  give  to  the  Plaintiffs  equal,  or  nearly  equal 
fortunes,  and  to  increase  them  from  time  to  time  as  his  means 
enabled  him  to  do  so ;  and  was  also  consistent  with  the  intention, 
as  expressedjto  the  Plaintiff  Charhttej  that  he  wished  her  to  have 
the  same  income  as  her  elder  brother. 

Some  six  weeks  or  more  subsequently  to  the  death  of  the  tes- 
tator the  Defendant  Sir  JBaldwyn,  in  interviews  with  membeis  of 
the  jbmily,  alleged  that  the  testator  on  his  death-bed,  on  Thursday, 
the  23rd,  and  also  on  Friday,  the  24th,  of  February,  1871,  in- 
formed him,  speaking  into  his  ear  in  a  very  low  tone  of  voice, 
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thftt  he  had  paid  Charhtte  and  Mmgwrd  ^^  part  of  a  sam  of  £8000,     y.-G.  H. 
and  intended  paying  tbem  off  this  spring,  so,  though  there  is  more        1874 
left  by  my  wiU,  they  are  only  to  have  that.'*    There  was  a  conflict    le^^k 
of  evidence  in  some  respects  in  reference  to  what  took  place    T.wn^^ 
during  the  testatoi^s  last  illness,  and  at  the  family  conversations        ~^ 
sabsecjoenfly,  bat  the  Flaintiffii  submitted  that,  under  the  circum- 
stances, the  words  alleged  to  have  been  spoken  by  the  testator 
were  not  sufficientily  certain  to  be  taken  as  an  expression  of  his 
intention ;  and  ftuther,  that  even  if  he  actually  used  the  words 
attributed  to  him  by  Sir  BiMwynt  there  was  nothing  in  them  from 
which  an  intention  to  revoke  or  modify  his  testamentary  dispo- 
sitions could  be  reasonably  inferred ;  and  that  whatever  construction 
might  be  placed  on  the  words,  it  would  be  impossible  to  make  them 
tolly  with  the  theory  of  Sir  BcOdwyn,  that  the  £8000  excluded  the 
sums  given  to  the  Plaintiffs  by  the  will,  and  included  the  deposit 
notes  and  stocks  given  to  them  on  Saturday,  the  25th  of  February, 
1871. 

The  Plaintiff  OharloUe  was  cross-examined  in  Court  on  her  affi- 
davit, and  in  part  repeated  what  she  had  stated  therein,  that  her 
father,  when  he  transferred  the  £2000  in  1869,  told  her  he  wished 
her  to  have  after  his  death  the  same  income  as  her  elder  brother 
Sir  Baldwyn.  She  made  no  memorandum  at  the  time  of  the 
conversation,  but  her  memory  was  perfectly  clear  as  to  the  purport 
of  it 

Mr.  Diehinsonf  Q.C.,  and  Mr.  Oast,  for  the  PlaintifiEs : — 

The  question  is  what  was  the  intention  of  the  testator ;  and  what 
was  passing  in  his  mind  when  he  executed  the  documents  on  his 
death-bed  He  did  nothing  to  shew  an  intention  to  adeem  the 
bequests  made  by  his  wilL  In  every  case  of  this  sort  the  evidence 
must  be  clear  and  precise,  as,  for  instance,  it  ought  to  be  shewn 
that  the  testator  said :  ^  Having  regard  to  what  I  have  given  by 
my  will,  I  intend  it  to  be  taken  as  payment  of  that  which  I  have 
given  by  my  vnll ;"  but  there  is  nothing  of  that  sort  in  this  case. 

The  role  in  regard  to  ademption  is  clearly  set  forth  in  Trimmer 
V.  Bayne  (1).  In  that  case  Lord  Eldon  said :  *'  The  rule  is  settled 
that  where  a  parent  or  a  person  in  looo  parentis  gives  a  legacy  as  a 

(1)  7  Ves.  608,  515. 
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Y.-C.  H.     portion,  and  afterwards,  upon  marriage  or  any  other  occasion  calling 

1874       for  it,  advances  in  the  nature  of  a  portion  to  that  child,  that  will 

Leiohtov    amount  to  an  ademption  of  the  gift  by  the  will,  and  this  Court  will 

LwoHTOH     presume  he  meant  to  satisfy  the  one  by  the  other."    That  decision 

seems  to  be  put  upon  a  good  foundation.    The  £sbct  of  marriage, 

or  an  advance  to  set  up  in  the  world,  raises  a  presumption  to  adeem. 
Where  there  is  no  marriage  no  presumption  is  raised.  The  Comi 
leans  against  double  portions.  Where  it  finds  a  subsequent  gift 
to  the  same  person  by  the  same  donor,  the  Court  will  consider 
that  that  is  a  double  portion,  and  a  satisfaction  of  the  former,  or 
in  other  words,  an  ademption.  In  Bdbinson  v.  Whitiey  (1)  the  gift 
was  by  a  father  to  his  daughter  after  her  marriage,  but  the  deci- 
sion was  consistent  with  the  principle  laid  down  in  Trimmer  v. 
Bayne  (2).  In  Debeze  v.  Mann  (3)  the  gift  was  not  treated  as  an 
ademption  or  satisfaction  of  a  legacy. 

The  question  is,  whether  the  sums  given  on  different  occaaioDB 
after  the  will  to  the  Plaintiffs — there  being  no  marriage  and  no 
setting  up  in  life — are  to  be  considered  as  anything  more  than 
presents  from  the  father  to  his  daughters,  and  it  is  submitted 
that  the  gifts  were  made  to  them  in  order  that  they  might  haye 
an  income  of  a  certain  amount,  say  £1100  or  £1200  a  year.  The 
Defendant  Sir  Baldwyn^  even  after  he  has  looked  through  his 
father's  books  and  lumped  certain  sums  together,  does  not  in  his 
evidence  shew  the  amount  necessary  to  provide  that  income. 

[The  Vice-Chancellor  : — The  sums  given  by  the  wiU  are  more 
than  the  Plaintiffs'  shares  of  the  £12,000  mentioned  in  the  settle- 
ment of  1832.] 

That,  no  doubt,  is  so,  but  in  Baugh  v.  Bead  (4)  a  testator  gave 
a  variety  of  legacies  to  his  children,  and  the  Lord  Chancellor  (5) 
said  that  they  could  not  be  treated  as  double  portions. 

[The  y ioe-Ohakcellor  : — ^In  that  case  the  Lord  Chancellor 
was  speaking  of  the  law  at  that  time.] 

That  case  is  referred  to  by  Mr.  Boper  in  his  book  on  Legacies  (6), 
the  chapter  being  *^  General  legacies  and  their  ademption."   Now 

(1)  9  Ves.  677.  (4)  1  Vee.  257. 

(2)  7  Ves.  508,  616.  (5)  IMd.  264,  265. 

(8)  2  Bro.  C.  C.  165.  (6)  4th  El.  vol  i.  p.  376. 
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where  there  are  two  substantial  gifts  made  by  a  man  in  his  proper     v.-a  H. 
senses,  why  should  they  not  both  take  effect?     In  Wataan  y.        1874 
Watson  (1)  both  propositions — payments  and  doable  portions —    ltohton 
are  involved.    Small  payments  were  not  treated  as  a  satisfiBMitiony    j^    ^* 

^at  a  legacy  by  a  person  in  hco  pareniia  was.    The  answer  of  Sir        

Bdldufyn  submits  that  the  sums  given  after  the  will  are  ademp- 
tions; but  the  Plaintiffs  contend  that  they  are  additional  voluntary 
gifts,  and  the  decision  of  Vice-Chancellor  WiekerM,  in  the  case  of 
Tayhr  v.  Cartwright  (2),  shews  that  their  contention  is  well  founded. 
No  doubt  the  testator,  in  bequeathing  to  his  daughter  Charlotte 
£4000  and  to  his  daughter  Margaret  £6000,  gave  much  larger  sums 
than  he  could  have  given  them  of  the  fund  mentioned  in  the  settle- 
ment; but  as  it  is  not  even  contended  that  he  intended  those  sums 
which  he  gave  as  presents  before  the  date  of  his  will  to  go  in 
satisfaction  of  them,  so  the  same  may  be  said  with  regard  to  the 
^nms  given  after  that  date.  The  intention  of  the  testator  was 
to  provide  a  certain  amount  of  income  for  each  daughter,  and  that 
income  cannot  be  realized  unless  it  be  held  that  the  Plaintiffs  are 
entitled  to  the  sums  mentioned  in  the  will;  and  it  is  submitted 
that,  upon  the  facts  and  the  evidence,  that  is  the  right  view  to 
taka 

[They  also  referred  to  the  cases  of  Pym  v.  Lochyer  (3) ;  Hm- 
hande  v.  EuAandB  (4) ;  Spinka  v.  Eobina  (5)  Shudal  v.  JekyU  (6) ; 
Famham  v.  PhUJips  (7) ;  Boome  v*  Boome  (8);  ffolmes  v.  Holmes  (9) ; 
(have  V.  Earl  of  Salisbury  (10) ;  Ex  parte  Pye  (11) ;  BeB  v.  Cote- 
man  (12)  ;  Schofidd  v.  Eeap  (13) ;  Bavenscroft  v.  Jones  (14).] 

Mr.  JFVy,  Q.C.,  Mr.  Marten^  Q.O.,  and  Mr.  Davey,  for  the  Defen- 
dants, Sir  Baldwyn  and  his  eldest  son,  were  not  called  upon. 

Mr  LincBey,  Q.C.,  and  Mr.  Phear^  appeared  for  the  Defendant 
Stanley  LeigJUon^  but  took  no  part  in  the  argument. 

(1)  33  Beav.  674.  (8)  3  Atk.  181. 

(2)  Lftw  Rep.  14  Eq.  167.  (9)  1  Bio.  C.  0.  556. 

(3)  5  My.  &  Cr.  29.  (10)  Ibid.  426. 

(4)  1  Vem.  96.        .  (11)  18  Ves.  140. 

(5)  2  Atk.  491.        '  (12)  6  Madd.  22. 

(6)  Ibid.  516.  (13)  27  Beav.  93. 

(7)  Ibid.  215.  (14)  32  Beav.  669 ;  4  D.  J.  &  S.  224. 
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v.-o.  H.     Sib  Charles  Hall,  V.O.  : — 

^^^  I  do  not  think  that  the  Flaintififs  have  made  ont  a  case.    The 

Ijss}hton    matter  is  one  of  some  difficnlty  and  importemce,  with  regard  to 
Leigbtok.    the  general  question,  but  I  mean  to  decide  the  case  without 
""       reference  to  the  special  circumstances  dependent  upon  the  eyi- 
denoe  of  the  parties  one  way  or  the  other  as  to  the  intention  of 
the  testator.    I  mean  to  decide  the  case  as  one  of  law  without 
regard  to  the  evidence,  for  I  consider  that  the  evidence  bearing  on 
the  question  which  I  have  to  determine  cannot  be  relied  upon  to 
vary  what  I  conceive  is  the  legal  presumption  itnd  the  law  as 
applicable  to  the  case  independently  of  the  evidence ;  as  to  which, 
though  I  believe  the  parties  were  desirous  of  speaking  the  truth, 
and  of  giving  the  impressions  which  were  made  on  their  minds 
by  what  took  place  in  the  presence  of  the  testator,  yet  I  think 
they  were  in  error  in  regard  to  the  details.    The  question  is,  I 
consider,  one  of  law,  to  be  determined  upon  the  acts  of  the  tes- 
tator in  reference  to  the  execution  of  his  will,  having  regard  to 
the  existence  of  the  settlement  at  the  time,  and  in  reference  to 
that  which  he  did  between  the  dates  of  his  will  and  his  death. 
The  facts  really  lie  in  a  very  narrow  compass.    By  the  settlement 
the  testator  settled,  the  Lotan  estate  for  the  purpose  of  makings 
provision  of  £12,000  for  his  younger  children.     The  testator 
was  the  legal  owner  of  the  estate,  subject  to  the  portions  to  be 
raised.    There  were  five  younger  children.    There  was  a  po^?^ 
to  appoint  the  £12,000  amongst  them,  and  on  the  marriages  of 
two  of  his  daughters  portions  of  the  fund  were  appointed  to 
them,  i,e.9  the  testator  exercised  his  power  of  appointment  by  giving 
them  their  portions,  and  freed  the  estate  from  them  by  paying  off 
one  portion  and  transferring  a  certain  amount  as  an  equivalent 
for  or  in  satisfaction  of  the  other,  they  executing  releases,  and 
thus  leaving  £7200  as  a  charge  on  the  estate  for  the  other  three 
younger  children,  either  to  be  appointed,  or  in  default  of  appoint- 
ment for  them  equally.    What  the  testator  did  antecedently  to 
the  date  of  his  wUl,  in  making  transfers  and  provisions  to  and  for 
his  younger  children,  I  cannot  consider  for  the  purpose  of  dete^ 
mining  the  question  in  this  case.    The  testator,  by  his  will,  pro- 
vided for  his  other  three  younger  children — the  two  Plaintiff  and 
their  younger  brother.    pBUs  Honour  referred  to  the  will  as  set  forth 


YOL.  XVIIL]  EQUITY  CASES.  467 

above.]    The  trustees  of  the  term  of  800  years  were  to  raise  the     V.-0.  H. 
sums  of  £4000  and  J66000,  and  to  pay  them  to  his  daughters  Char-        1874 
loUe  and  Margard  respectively, "  such  sums  to  be  accepted  by  them    lbiotton 
in  full  satisfaction  and  discharge  of  their  shares  of  the  aforesaid  sum    ^     ^- 

of  £7200  raiseable  under  the  trusts  of  the  term  of  1000  years."        

The  testator  then  directed  that  out  of  the  rents  and  profits  of  the 
same  property  they  should  in]  addition  each  receive  £460  a  year 
during  life  or  until  marriage ;  and  he  settled  an  estate  upon  his 
younger  son,  subject  to  the  payment  of  £100  a  year  to  each  of 
his  unmarried  sisters  during  life  or  until  marriage  of  the  Plaintiffs, 
80  that  they  had  under  the  will  £560  each  as  an  annuity  for  life, 
or  for  so  long  as  they  should  remain  unmarried.  Haying  made 
other  provisions  for  his  younger  son,  he  directed  that  the  gifts 
which  he  had  made  in  his  favour  should  be  '^  in  full  satisfaction 
and  discharge  of  his  share  of  the  aforesaid  sum  of  £7200."  Now, 
having  made  these  bequests,  the  testator,  in  1869,  transferred 
certain  railway  stock  to  his  daughter  Charlotte  (the  Plaintiff),  and 
in  1870  he  transferred  a  sum  of  the  same  stock  to  his  daughter 
Margafd  (the  Plaintiff).  Those  were  provisions  made  in  the  in- 
terval between  the  dates  of  his  will  and  his  last  illness.  The  next 
transaction  was  after  he  was  taken  ill. — p3is  Honour  referred  to 
what  took  place  during  the  last  illness  of  the  testator] — and  the 
question  to  be  determined  is,  whether  the  sums  transferred  to  his 
two  daughters  (the  Plaintiffs)  after  the  date  of  the  will  are  or  are 
not  to  be  taken  as  being  an  ademption,  as  far  as  they  will  extend, 
of  the  legacies  of  £4000  and  £6000  given  by  the  will  ?  The 
argument  in  substance  has  been  that  as  these  sums  were  not 
transferred  either  upon  marriage  or  other  occasion  calling  for  an 
advance  by  the  testator,  therefore  the  ^law  would  not  hold  that 
the  sums  so  transferred  should  be  taken  in  reduction  of  the  gifts 
made  by  the  will.  This  is  the  first  question,  and  it  is  a  very 
simple  one.  A  great  many  authorities  have  been  cited  for  the 
purpose  of  establishing  that  it  will  not  do,  if  you  transfer  to  a 
child,  to  whom  a  legacy  has  been  given,  a  corresponding  amount, 
or  a  sum  greater  or  less — if  greater,  so  as  to  operate  as  a  total 
extinction,  if  less,  so  as  to  operate  as  a  partial  extinction — that 
it  will  not  do  merely  to  shew  that  the  transfer  has  taken  place  or 
that  the  payment  has  been  made ;  but  you  must  shew  something 

2  J2  2 


468  EQUITY  CASES.  [L.  B. 

Y.-O.  H.     beyond  that,  or  that  there  must  be  something  in  the  circumstances 

1874       under  which  the  transfer  was  made  to  raise  a  presumption,  which 

Leightoh    ^^^^  ^^*  otherwise  exist  in  favour  of  the  satisfaction  of  the  one 

*•         gift  by  the  other.    In  my  opinion,  that  is  not  a  correct  state- 

ment  of  the  law.    I  do  not  think  that,  for  the  purpose  of  raising 

the  presumption,  it  is  incumbent  upon  the  person  who  alleges  a 
satisfaction  to  shew  anything  more  than  that  the  testator,  ha?ing 
given  a  legacy  of  a  certain  amount,  afterwards  in  his  lifetime 
gave  the  legatee  a  sum  of  money — the  nature  of  the  two  gifts 
not  being  so  different  as  to  rebut  the  presumption. 

In  Trimmer  v.  Bayne  (1)  the  language  used  was,  "  The  rule  13 
settled  that  where  a  parent  or  a  person  in  loco  parentis  gives  a 
legacy  as  a  portion,  and  afterwards,  upon  marriage  or  any  other 
occasion  calling  for  it,  advances,"  &c.    The  diflSculty  is  how  to 
interpret  the  words,  "  or  any  other  occasion  calling  for  it.**    Who 
is  to  determine  what  is  the  "  occasion '?     Ordinarily,  it  must  be 
the  testator  himself.     He  gives  as  a  legacy  a  certain  sum  of 
money  as  bounty,  and  he  then  afterwards  says  at  his  own  time 
^nd  viewed  according  to  his  own  view  of  things,  **This  is  an 
t)Ccasion  on  which  I  consider  this  child  of  mine  ought  to  be  ad- 
Tanced — ^he  ought  to  have  a  sum  of  money  advanced  to  him ;" 
-and  he  transfers  a  sum  of  money  or  stock  into  his  name.    That  is 
ordinarily  as  simple,  as  clear,  and  as  unquestionable  an  advance  as 
anything  could  possibly  be  of  the  child — it  may  be  upon  marriage 
or  under  any  other  circumstances.    Are  you  to  try  the  circam- 
stances  in  each  particular  case  to  determine  whether  the  child 
wanted  an  advance  ?    The  testator  says :  '*  I  think  proper  to  give 
a  sum  of  money  to  my  children  at  this  particular  time."    As  to  the 
law  and  the  expression,  "  any  other  occasion  calling  for  it,**  I  do  not 
find  it  in  a  number  of  cases  in  which  this  question  has  been  con- 
sidered.   The  rule  is  stated  much  more  broadly  and  generally  in 
many  of  them;  and  in  reference  to  the  rule  Lord  CoUenham,  in 
Pym  V.  LocTcyer  (2),  said :  "  The  Statute  of  Distributions,  the  customs 
of  London  and  TorJcj  and  the  whole  doctrine  of  hotchpot,  proceed 
upon  the  principle  that  advancement  by  a  parent  does  not  operate 
as  substitution  for,  but  as  part  satisfaction  of,  what  the  child  would 
otherwise  be  entitled  to,  the  object  being  to  produce  equality,  and 
(I)  7  Yes.  508,  616.  (2)  5  M7.  &  Or.  48. 
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not,  according  to  the  rule  contended  for,  inequality  between  the     V.-O.  H. 
children.    It  appears  to  me,  therefore,  that  all  reasoning  and  all        1874 
analogy  are  against  the  supposed  rule."  He  thought  it  an  analogy    LiaOTroy 
to  he  applied  in  that  particular  case — an  analogy  to  be  derived    ^eiq^ 

from  the  Statute  of  DistribtUions  and  the  customs  of  London  and       

York,  as  if  that  were  probably  some  foundation  for  the  reception 
of  that  rule  into  the  English  law.  But  he  was  referring  to  that 
supposing  the  case  of  an  advance  by  an  intestate  to  a  son.  You 
would  not  inquire,  for  the  purpose  of  applying  the  Statute  of  Dis" 
iributions,  under  what  circumstances  an  advance  was  made,  ex- 
cepting to  shew  such  circumstances  as  might  possibly  (if  there 
could  be  such  a  case  made)  negative  the  application  of  the  statu- 
tory law.  I  do  not  know  whether  such  a  case  could  be  made  or 
not ;  but  if  you  were  not  to  establish  some  such  special  case  as 
that,  the  mere  fact  of  the  child  having  had  the  advance  would  be 
ground  for  applying  that  rule  without  more — without  saying 
whether  it  was  upon  marriage  or  under  any  other  circumstances. 
In  Farnham  v.  PhUlipa  (1)  Lord  Hardwioke  said :  "  Where  a  father, 
after  making  his  will,  advances  his  child  with  a  portion  as  great 
or  greater  than  the  legacy  given  by  the  will,  such  provision  has 
always  been  held  an  ademption,'*  and  the  rule  is  stated  in  much 
the  same  way  in  other  authorities.  In  Bobinson  v.  Whitley  (2),  how- 
ever, the  Master  of  the  Bolls  said:  '^I  should  have  doubted 
whether  the  rule  is  that  it  is  necessary  to  shew  what  was  paid  was 
paid  as  a  portion,  or  that  it  is  necessary  anything  should  appear 
except  the  payment,  under  circumstances  from  which  it  may  be 
inferred  that  it  was  paid  as  a  portion."  The  words  ^'  under  circum- 
stances," &c.,  no  doubt  let  in  the  consideration  in  every  case  of 
any  circimistances  which  would  negative  the  application  of  the 
rule,  but  to  say  that  you  must  affirmatively  shew  circumstances 
for  the  purpose  of  applying  the  rule  seems  to  me  to  be  in  no 
case  laid  down.  Many  other  cases  have  been  referred  to,  and 
no  doubt  many  of  them  are  cases  of  provisions  by  way  of  settle- 
ment; but  from  that  fact  it  does  not  follow  that  other  cases 
in  which  there  are  not  provisions  made  by  settlement  on  mar- 
riage are  not  within  the  reason  and  principle  of  the  rule.    I  do 

(1)  2  Atk.  215,  216.  (2)  9  Ves.  577,  579. 
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V.-C.  H.     1^0*  think  it  necessary  to  go  through  all  the  cases  which  have 
1874       ^®®^  referred  to.    Many  of  them  have  in  them  peculiar  features 
which  seem  to  me  to  render  them  inapplicable  to  this  case.    I 


Leighton 


Lexgbton. 


V.  may  observe,  however,  that  there  is  in  reference  to  the  "  occa- 
sion "  another  diflSculty.  Does  it  mean  an  "  occasion "  which  a 
father  may  choose  to  avail  himself  of  as  a  desirable  opportunity? 
or  is  it  an  "  occasion  '*  with  reference  to  the  person  who  is  pro- 
vided for  by  the  will  ?  In  reference  to  that  there  is  the  case  of 
Hartopp  V.  Hartopp  (1).  The  testator  there,  by  his  will,  made  a 
provision  for  a  younger  child,  and  he  afterwards  made  a  settle- 
ment, in  which  his  eldest  son  joined — the  estate  being  a  settled 
one — the  testator  being  tenant  for  life,  and  the  eldest  son  tenant 
in  tail.  The  testator  seems  to  have  stipulated  with  his  son  that 
he  should  have  the  advantage  of  making  a  charge  upon  the 
settled  estate,  for  there  was  a  trust  for  raising  the  sum  of  £2100 
for  the  younger  son — the  legatee  in  the  will.  There  was  no  occa- 
sion, therefore,  in  reference  to  the  son,  the  legatee,  which  called 
for  any  settlement  upon  him.  The  question  was,  whether  that 
charge  was  an  ademption  of  the  legacy,  and  it  was  considered  as 
amounting  to  the  same  thing  substantially  as  if  the  testator  had 
given  the  £2100  out  of  his  own  pocket.  It  was  held  to  be  a  clear 
ademption  of  the  legacy.  The  Master  of  the  Eolls  said  (2) :  "  It 
is  settled  that  in  the  case  of  double  provisions  by  a  £ither  for  a 
child  slight  circumstances  of  difference  are  not  to  be  regarded, 
at  least  where  the  question  is  not  whether  a  bounty  is  meant  to 
satisfy  a  debt,  but  whether  one  bounty  is  to  be  substituted  in  the 
place  of  another.  That  the  second  provision  is  in  this  case  a 
bounty  as  much  as  the  first  cannot  be  denied,  the  Plaintiff  not 
having  given  any  consideration  for  the  charge  in  his  fietvonr. 
But  it  was  not  by  the  act  of  the  father  alone,  but  by  the  con- 
current act  of  him  and  the  eldest  son  that  the  provision  was 
made.  •  .  •  The  father  is  thus  in  effect  the  sole  author  of  both 
provisions.  By  concurring  in  the  settlement,  which  he  was  not 
bound  to  do,  and  giving  up  his  life  interest  in  a  part  of  the  estate, 
and :  subjecting  other  part  to  an  annuity  which  might  fall  upon 
it  in  his  lifetime,  he  became  a  purchaser  of  the  second  provision, 

(1)  17  Yes.  184.  (2)  17  Ves.  191, 192. 
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which  makes  the  case  the  same  as  if  it  came  directly  out  of  his     Y.-O.  H. 
own  estate/'    The  presumptive  intention  was  a  substitution  of  the        1874 
sum  thus  provided  by  the  father's  means  for  the  younger  son  in     jj^^ok 
the  room  of  the  same  sum  riven  by  the  will.    The  occasion  in    ^    ^* 
that  case  was  nothing  at  all,  excepting  that  the  father  stipulated        — — 
for  the  sum  mentioned ;  the  occasion  was  the  making  the  new 
settlement,  and  that  occasioned  the  act  being  done.    But  the  act 
being  done  on  that  occasion  was  not  inconsistent  with  the  father 
meaning  that  the  legatee  should  have  both  sums.    It  was,  how- 
ever, said  that  that  was  not  meant,  and  that  the  rule  against 
double  portions  under  such  circumstances  prevented  the  son  taking 
the  two.     Therefore  I  express  my  opinion  upon  the  general  ques- 
tion, that  it  is  not  necessarily  incumbent,  in  order  to  raise  the  pre- 
sumption, to  shew  more  than  the  mere  fact  of  the  transfers  or  the 
payments. 

That  presumption  being  as  I  consider  raised,  both  as  to  those 
sums  which  were  transferred  in  1869  and  1870  to  the  two  daughters, 
and  as  to  those  which  were  transferred  on  the  occasion  of  the  last 
illness,  the  question  is,  whether  the  peculiar  nature  of  the  provision 
which  had  been  made  by  the  settlement  of  1832  for  these  three 
legatees  is  a  circumstance  in  itself  which  negatives  the  presumption. 
Now  Baugh  v.  Bead  (1)  is  not,  as  it  appears  to  me,  an  authority  in 
favour  of  the  Plaintiffs.  Mr.  Boper,  in  his  work  on  Legacies  (2),  after 
stating  that  case,  says :  '^  It  is  observable  in  the  last  case  that  the 
advancement  by  B.  upon  the  marriage  of  his  daughter  A.  having 
been  made  not  merely  as  a  portion,  but  with  a  view  to  the  surrender 
by  A.  and  her  husband  of  her  interest  under  her  grandfather's 
will,  excluded  the  presumption  that  her  father  B.  intended  also 
that  it  should  go  in  satisfaction  of  the  legacy  he  had  given  her 
by  his  will;  which  construction  was  strengthened,  if  not  wholly 
confirmed,  by  the  consideration  that  the  legacy  could  not  be 
considered  as  a  pure  bounty  or  portion,  since  it  was  given  as  the 
purchase  of  A's  interest  under  JS.'a  marriage  settlement.  Such 
appear  to  have  been  the  grounds  of  the  determination  " — ^that  is  to 
say,  that  when  the  second  provision  was  made  it  was  expressly  said, 
stipulated,  and  bargained  that  it  should  be  in  satisfiaction  of  one 

(1)  1  Ves.  267.  (2)  4th  Ed.  voL  i.  pp.  376,  377. 
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y.-G.  H.     thlDgy  while  the  argument  was  that  it  shoald  go  in  satisfiGK^tioii  of 

1874       two  things.    That  case  was  a  very  special  one,  and  Lord  Tkurhw 

LxiGHTON    seems  to  have  considered  that  but  for  the  special  circumstances 

Leghton     ^  ^*  ^^  conclusion  would  have  been  the  other  way,  and  therefore, 

it  may  be  considered  as  an  authority  against  the  Plaintiffs  rather 

than  for  them.  That  case  was  commented  upon  in  Earlo/Dwrham> 
V.  Wharton  (1).  It  was  said  in  the  argument  in  the  present 
case  that  there  are  circumstances  which  are  properly  admissible 
in  evidence,  and  which  lead  to  a  different  conclusion,  but  the 
evidence  is  conflicting,  and  the  presumption  being  raised— ^md 
properly  so— from  the  acts  of  the  testator  himself,  I  cannot,  without 
satisfactory  evidence,  hold  that  that  presumption  has  been  rebutted. 
I  cannot  say  that  either  Plaintiff  has  made  out  a  sufScient  esse 
against  the  legal  presumption.  It  appears  to  me,  therefore,  that 
the  true  conclusion  is  that  the  sums  which  were  so  transferred 
must  be  taken  to  have  been  transferred  in  satisfaction,  or  part 
satisfaction,  of  the  benefits  given  by  the  will.  It  was  said  that 
the  object  of  the  testator  in  making  these  dispositions  was  to  sore 
legacy  dntyJ  I  think  it  not  improbable  that  something  of  that 
kind  wa£r  in  his  mind  when  doing  what  he  did  in  contemplation  of 
death.  I  cannot  help  thinking  that,  when  you  find  a  testator  im- 
mediately before  his  death — when  he  knows  he  is  about  to  die- 
hastily  making  transfers  to  some  of  his  children,  to  whom  he  had 
given  legacies,  the  idea  of  saving  duty  may  have  been  in  his  mind. 
He  at  all  events  knows  he  is  doing  something  which  is  about  to 
be  called,  by  his  death,  into  immediate  operation — ^his  death  being 
the  time  when  the  legatees  would  take  the  benefits  under  his  will. 
It  looks  like  anticipating, — ^giving  them  now  that  which  they 
would  in  the  course  of  a  short  time  get  under  the  wil^  by  reason 
of  death.  It  seems  that  a  person  under  such  circumstances  may  not 
improbably  be  looking,  and  having  regard,  in  such  an  act  as  that, 
to  what  the  legatees  would  take  under  his  dispodtions.  I  make 
that  observation  the  rather  having  regard  to  what  was  done  on 
the  occasion  of  the  last  illness  with  reference  to  the  younger  son— 
for  the  testator  was  clearly  giving  to  that  son  the  very  thing  which 
he  would  take  under  the  will.  The  testator  was  certainly  satisfyiog 

(1)  3  a  &  P.  156. 
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the  bonnty  and  bonefit  which  were  conferred  on  him  by  the  will ; 
and  it  is  not  unreasonable  to  suppose  that  he  was  doing  the  same 
thing  in  regard  to  the  Plaintiff^.  The  whole  were  transactions  of 
the  same  character,  and  with  the  same  motive,  object,  and  purpose. 
This,  I  think,  comes  in  aid  of  the  conclusion  to  which  I  have 
arrived  quite  independently  of  it. 

As  to  the  costs,  I  view  the  case  in  this  way :  Sappose  that,  instead 
of  the  Plaintiffs  having  filed  a  bill,  the  trustees  of  the  term  of 
800  years  had  filed  one  for  the  purpose  of  executing  the  trusts  of 
that  term — ^they  not  knowing  how  much  to  raise  under  the  cir- 
cumstances— the  costs  would  unquestionably  have  been  borne  in 
the  ordinary  way ;  therefore  I  think  that  the  proper  order  will 
be  that  the  Plaintiffs  be  paid  their  costs  of  the  suit,  as  well  as  the 
sum  of  about  £900  which  remains  to  be  raised  hr  the  Plaintiff 
Margaret.  The  sums  transferred  to  the  Plaintiff  Charlotte  were  an 
entire  satisfaction  of  the  legacy  given  by  the  will. 

Mn  LiiuBetf : — ^I  ask  that  the  costs  of  Hr.  Stanley  Leighiank 
shall  be  provided  for  in  the  s^me  way.  He  was  made  a  party 
becanse  of  bis  having  a  contingent  interest  in  the  estate^  but  has 
taken  no  part  in  the  oo^troversy•  . 

Sib  CaAB]:4:ES  Hall^Y.C.:— Yes,  he  must  al99  be  paid  Ym 
costs.    The  trustees  of  the  term  of  800  years  must  raise  and  pay 
the  necessary  sum,  together  with  the  costs  of  all  parties  to  ^h&i 
Boit 

Solicitors :  Messrs.  PownaU^  Son,  Cross,  &  Knott,  agents  for  Mr. 
Biehard  Marston,  LucUow  ;  Messrs.  Sharp  dt  VUUhome,  agents  for 
Mr.  B.  D.  NewUl,  Wellington,  Salop. 


V.-O.H. 

1874 


Leightok 
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v.-o.  H.  MOOBE  V.  MOOKE. 

^  [1873    M.    131.] 


May  6,  7,  25. 


Hallway  Stock — Deposit  Note^-'Incomplete  Chifl — Donatio  mortis  causa — 

Dselaration  of  Trvxt. 

A  husband,  two  years  before  his  death,  gave  to  his  wife  a  railway  debentnro 

subsequently  converted  into  railway  stock,  which  remained  in  his  name,  and 

on  which  the  dividends  were  received  by  him,  but  paid  to  his  wife.    He 

gave  the  certificates  to  his  wife,  and  they  remained  in  her  possession  until  he 

required  them  in  order  to  replace  a  lost  dividend  warrant.    While  on  his 

death-bed  he  handed  the  certificates  to  his  wife,  saying,  '*  these  are  yoois,* 

and  also  gave  her  a  deposit  note  :— 

j^Esld^  that  the  gift  of  the  stock  failed  as  incomplete,  and  could  not  he  snp- 

/  ported  as  a  declaration  of  trusty  the  intention  to  make  an  immediate  gift  bebg 

I    inconsistent  with  a  declaration  of  trust : 

\      Edd^  also,  that  railway  stock  cannot  be  the  subject  of  donatio  moriit 
\(ausd: 

Mdd,  also,  on  the  authority  of  Amis  v.  Witt  (1),  that  the  gift  of  the 
deposit  note  was  a  good  donatio  mortis  catisd. 

William  MOOBE,  the  husband  of  the  Plaintiff,  who  died  in 
January,  1873,  preyiously  to  the  year  1866  was  the  owner  of 
£100  debenture  issued  by  the  London^  Chatham,  and  Dover  BaU- 
way  Compamf.  In  July,  1866,  shortly  after  the  difficulties  of  the 
company  became  notorious,  Moore,  as  the  bill  alleged,  gave  to 
Plaintiff  this  debenture.  Under  the  [powers  of  the  Loeal  Ad, 
82  &  33  Yict.  c  cxyi.,  the  debenture  was  surrendered  to  the  company, 
and  in  exchange  for  the  same  the  company  issued  to  Moore  £64 
Arbitration  Debenture  Stock,  £42  Arbitration  Preference  £4  lOt 
Stock,  and  £14  ordinary  stock,  all  in  the  London,  Chatham,  and 
Dover  Company. 

When  the  scrip  certificates  were  received  by  Moore  he  handed 
them  to  the  Plaintiff,  saying,  "  these  are  yours."  The  scrip  certifi- 
cates remained  in  her  separate  custody  till  July,  1872,  and  in  the 
interval  WiHiam  Moore,  on  the  receipt  of  any  dividend  wanant, 
gave  the  value  to  the  Plaintiff.  The  dividend  warrant  issued  in 
July,  1872,  was  lost,  and  the  Plaintiff,  at  Moore's  request,  gave  him 

(1)  33  Beav.  619. 
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the  scrip  certificates  in  order  to  enable  him  to  get  a  second  dividend     V.-G.  H. 
warrant.  When  the  second  dividend  warrant  was  received  by  Moore       1874 
he  paid  the  amount  thereof  to  the  Plaintiff,  but  omitted  to  give      moobb 
her  the  scrip  certificates,  though  he  frequently  promised  her  to 
bring  them  from  his  warehouse  and  return  them.  He  always  spoke 
of  them,  however,  as  Plaintiff's  property.    The  bill  alleged  that 
the  testator  had  given  the  securities  to  the  Plaintiff,  and  that  under 
these  circumstances  the  said  William  Moore  constituted  himself 
a  trustee  of  the  stock  for  her. 

In  the  early  part  of  December,  1872,  Moore  became  seriously 
ill,  and  on  the  25th  of  the  said  month  his  recovery  became  hope- 
1^3.  On  that  day,  in  the  presence  of  the  Plaintiff  and  Charles 
Moore  and  the  Defendant's  wife,  William  Moore  said  he  wanted  a 
deposit  note  for  £470  lOs.  in  the  Derbyshire  Bank,  and  the  scrip 
certificate  of  the  London,  Chatham,  and  Dover  BaUway,  in  order  to 
give  them  to  the  Plaintiff.  Thereupon  Charles  Moore  and  his 
wife  left  the  room  and  went  to  the  warehouse,  and  sometime  after- 
wards Mrs.  Charles  Moore  returned,  saying  that  they  could  not  find 
the  papers.  On  the  26th  of  December,  1872,  William  Moore 
asked  Plaintiff  whether  Charles  Moore  had  given  her  the  deposit 
note  and  the  scrip  certificates,  and  on  being  answered  in  the 
negative  he  seemed  much  disturbed,  and  said,  as  he  had  fre- 
quently said  during  his  illness,  that  he  had  not  done  the  Plaintiff 
justice,  and  he  told  the  Plaintiff  to  call  the  servant  up-stairs, 
and  told  the  servant  to  go  into  his  warehouse  and  ask  one  of  his 
brothers  to  send  him  the  deposit  note.  The  servant  went,  and  on 
her  return  told  William  Moore  that  his  brothers  could  not  find  the 
papers.  He  seemed  much  troubled,  and  then  sent  the  servant 
with  more  particular  directions,  and  she  returned  with  a  sealed 
envelope,  which  William  Moore  tore  open,  and,  having  looked  at  the 
contents, gave  it  to  the  Plaintiff,  saying,'^ ^Misses/  that's  for  you." 
On  the  same  day  William  Moore  asked  if  Plaintiff  had  got  her 
Chatham  and  Dover  papers;  whereupon  Edward  Moore  went 
into  the  warehouse  and  got  them,  ^df gave  them  to  William  Moore, 
who  immediately  handed  them  to  the  Plaintiff,  saying,  ^  These  are 
yours."  On  the  1st  of  January,  1873,  William  Moore  died,  having 
by  his  will,  dated  the  7th  of  October,  1871,  given  the  whole  of  his 
real  and  personal  estate  to  the  Plaintiff  for^life,  remainder  in 
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y.-O.  H.  default  of  issue  to  his  brothers  and  sister,  and  appointed  the 

1874  FIainti£f  and  his  brother,  James  Moore,  executrix  and  execator  of 

MooBx  his  will.    James  Moore,  the  Defendant,  having  refused  to  recognisd 

Moore.  *^®  Plaint iflfs  claim  to  the  scrip  certificates  or  to  the  deposit  note, 

the  Plaintiff  filed  this  bill  to  enforce  her  right. 

Mr.  J.  Hinde  Palmer,  Q.C.,  and  Mr.  Simmonds,  for  the  Pliuo* 
tiff:— 

"  The  evidence  shews  that  the  testator  made  a  complete  gift  of 
the  railway  stock  to  his  wife  inter  /vivos.  The  intention  to  give 
was  clear,  and  that  intention  was  carried  into  effect  by  delivery 
in  the  first  instance  of  the  debenture,  and  after  the  change  in  the 
security  of  the  scrip ;  but  for  the  loss  of  the  dividend  warrant  it 
would  have  remained  continuously  in  the  Plaintiffs  possession  from 
the  date  of  the  gift.  Nothing  remained  to  be  done  except  to  sab- 
stitute  the  Plaintiffs  name  for  that  of  the  testator,  and  that  perhaps 
was  impossible,  as  many  of  these  companies  refuse  to  allow  secu- 
rities to  stand  in  the  name  of  a  married  woman.  But  even  if  the 
delivery  were  possible,  and  essential  to  constitute  a  complete  gift, 
the  husband  in  this  case  made  himself  a  trustee  for  his  wife.  A 
husband  may  do  this  effectually  without  a  written  dedaiation  of 
trust :  Grant  v.  Grant  (1).  That  a  husband  may  make  a  gift  to  his 
wife  is  clear  from  the  case  of  Walter  v.  Hodge  (2) ;  though  in  that 
case  the  Court  thought  the  evidence  insufficient  to  establish  the 
gift ;  whereas  here  the  evidence  of  the  intention  to  give  and  of  the 
delivery  to  the  wife  is  clear.  In  the  recent  case  of  Morgan  v. 
MaHeson  (3)  the  delivery  of  a  memorandum  of  transfer  was  held 
sufficient. 

[Mr.  Lindley  referred  to  Warriner  v.  Rogers  (4),  as  shewing  that 
Morgan  v.  MaUeson  is  not  law.] 

The  principle  laid  down  in  Morgan  v.  MaUeson  is  good  law, 
though  the  report  of  the  case  may  be  meagre.  In  Jones  v. 
JjocTc  (5),  the  Court,  though  it  did  not  sustain  the  gift,  laid  doira 
the  principle  that  a  parol  declaration  of  trust  may  be  valid  and 

(1)  34  Beav.  623.  (3)  Law  Bep.  10  Eq.  475. 

(2)  2  Sw.  92.  (4)  Ibid.  16  Eq.  340, 348. 

(6)  Law  Rep.  1  Ch.  25. 
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enforced  in  equity,  and  held  that  the  contrary  dictum  in  Scales  v.     V.-0.  H. 
Maud  (1)  is  not  law.  1874 


[The  Vicb-Chanobllob  :— The  difficulty  in  your  way  is,  that      ^^^ 
the  evidence  seems  to  shew  that  this  was  intended  to  be  an  imme-      Moobb. 
diate  gift ;  whether  yalid  or  not  remains  to  be  seen ;  bnt  if  an 
intended  gift^  the  authorities  would  seem  to  shew  that  it  cannot  be 
held  to  be  a  declaration  of  trust.    That  was  the  view  taken  in  the 
case  of  Richards  y.  Ddbridffe  (2).] 

That  was  not  a  gift  by  a  husband  to  his  wife,  which  is  a  mate- 
rial distinction.  But  suppose  the  Court  should  take  a  different 
view,  the  evidence  as  to  what  took  place  just  before  the  testator's 
death  clearly  shews  that  the  gift  of  the  stock  scrip  and  of  the  deposit 
note  were  valid  as  donatio  mortis  causL  The  evidence  shews  a 
clear  intention  to  give  on  the  part  of  the  testator,  if  the  nature  of 
the  property  did  not  interfere  with  his  giving  effect  to  that  inten- 
tion. In  Amis  V.  WUi  (3),  moneys  due  on  a  policy  and  a  deposit 
note  were  held  a  valid  gift  as  donatio  mortis  causd  by  delivery. 
In  Teal  v.  Veal  (4)  a  promissory  note,  though  unindorsed,  and  in 
BarAin  v.  Wegudin  (5)  a  bill  of  exchange  payablel  to  donor  or 
order,  were  held  to  pass  by  donatio  mortis  causd.  Gardner  v. 
Parker  (6),  Laiffson  v.  Lawson  (7),  are  to  the  same  effect.  A 
bond  is  not  in  principle  distinguishable  from  a  cheque,  but  that 
a  cheque  may  be  made  the  subject  of  a  donatio  mortis  causa  is 
settled :  Soutls  v.  Ellis  (8).  On  these  grounds  it  is  submitted 
that  the  Plaintiff  is  entitled. 

'Hr.Lmdhy  Q.O.,  and  Mr.  OraeknaU,  for  the  Defendant : — 

The  case  divides  itself  into  two  parts — the  case  as  to  the  deposit 
note  and  that  as  to  the  railway  scrip.    First,  as  tp_the  case  of. 
Morgan  v.  MaUeson  (9\  it  is  clearly^  overruled  by  Vice-ChtoCellot 
Bacon  in  Warriner  y.  JBoyers^QO)^  besides  being  incpp^toiit  with 
the  CQireBt  of  authorities.  It  is  weU  settled  that  the  Court  will  not 

(1)  6  0.  M.  &  G.  43,  61.  (6J  3  Madd.  184. 

(2)  Atttij  p.  Ih  (7)  1  P.  Wms.  441. 

(3)  33  Beav.  619.  (8)  4  D.  M.  &  G.  249. 

(4)  2T  IWd.  303.  (9)  Law  Rep.  10  Eq.  475. 
(6)  ML  309.  (10)  Ibid.  16  Eq.  340-848. 
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Moose. 


V.-O.H.  aid  an  incomplete  Yolimtary  prjft :  Edwards  v.^Jonea  (1)  ;  Antrdm 
l874t       T.  Smiih  (2) ;  Dillon  v.  Ooppin  (3)  ;  MUray  v.  Lord  (4) ;  Bichards 

UooBE  ^*  DeHridge  (5).  It  is  not  disputed  that  a  valid  trust  may  be  de- 
clared by  parol,  but  the  evidence  must  go  much  further  than  it 
does  here. 

[The  Yige-Chancellob  : — Is  there  any  other  case  to  that  effect 
besides  Grant  v.  Chranl  1  (6)] 

Something  of  the  kind  occurred  in  Penfold  v.  Mould  (7),  bat  it 
was  not  expressly  decided*  Then  as  to  the  evidence,  it  is  quite 
insufficient  here  to  establish  a  gift  inter  vivos  or  donatio  mortis 
causd:  Edwards  v.  Jones;  Walter  v.  nodffe(8);  Paierstm  v. 
Mv/tphy  (9).  Lastly,  neither  a  deposit  note  nor  railway  scrip  can 
be  made  the  subject  of  a  donatio  mortis  eama :  Ward  v.  Turner  (10); 
Miller  v.  Miller  (11) ;  Beak  v.  Beak  (12) ;  Hewitt  v.  Eaye  (13). 
And  if  they  were,  the  burden  of  proof  lies  on  the  claimant,  and  she 
has  failed  to  discharge  it :  Oosnahan  v.  Orioe  (14). 

Mr.  Palmer  J  in  reply : — 

It  is  said  the  evidence  of  gift  is  insufficient ;  but  this  is  a  gift 
&om  a  husband  to  his  wife,  and  therefore  less  evidence  is  required 
than  in  other  cases.  Then  as  to  the  authorities  cited  by  the  other 
side,  they  have  no  application  here.  In  MUroy  v.  Lord  it  vas 
contrary  to  the  intention  that  a  trust  should  be  declared,  and  that 
case  is  no  authority  here,  where  the  intention  was  that  the  propertv 
should  pass  from  the  donor  to  the  donee.  In  Warriner  v.  Boyen  (15) 
there  was  no  intention  to  make  an  immediate  gift  at  alL  Wliat 
the  donor  did  was  to  make  a  kind  of  nuncupative  will,  which  was 
of  course  invalid,  and  so  it  was  argued. 

Then  it  is  said  that  the  railway  scrip  could  not  be  made  the 
subject  of  a  donatio  mortis  causa,  and  Ward  v.  Turner  is  cited 

(1)  1  My.  &  Cr.  226.  (8)  2  Sw.  92. 

(2)  12  Ves.  39.  (9)  11  Hare,  88. 

(3)  4  My.  &  Cr.  647.  (10)  2  Ves.  Sen.  431. 

(4)  4  D.  F.  &  J.  264.  (11)  3  P.  Wms.  356,  357. 

(5)  Ante,  p.  11,  (12)  Law  Rep.  13  Eq.  489. 

(6)  34  Beav.  623.  (13)  Ibid.  6  Eq.  198, 200. 

(7)  Law  Rep.  4  Eq.  562.  (14)  15  Moo.  P.  a215. 

(15)  Law  Rep.  16  Eq.  340. 
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IB  support  of  the  proposition ;  but  in  that  case  all  that  was  given     Y.-0.  H. 
oyer  were  the  receipts,  which  gaye  no  title  at  all,  to  the  property,        1874 
though  they  shewed  the  intention ;  whereas  in  this  case  the  scrip      i^^ 
are  the  title-deeds  to  the  property,    Lawsan  t.  Law$on  (1)  was 
almost  in  point  in  this  case.     A  receipt  for  a  debt  due  to  the 
moribund,  delivered  to  the  donee,  was  held  in  Moore  v.  Darton  (2) 
to  be  a  good  gift.    In  SneHgrove  v.  Baily  (3),  a  man  on  his  death- 
bed delivered  a  bond  to  the  donee,  saying,  '^  In  case  I  die,  this  is 
yours,  and  then  you  will  have  something  ;**  and  it  was  held  that  it 
was  a  good  dofuriio  mortis  eausA.    It  is  submitted  in  this  case  that 
the  Plaintiff  is  entitled. 

Sib  Charles  Hall,  V.O.  : — 

The  Plaintiff's  case  is  divisible  into  two  parts.  First,  the  Plain- 
tiff claims  to  be  entitled  to  a  sum  of  £64  London^  OhaOuimy  and 
Dover  Arbitration  Debenture  Stock,  £42  London,  Ohcdhanif  and 
Dover  Arbitration  Preference  £4  lOix.  per  Cent.  Stock,  and  £14 
London,  Chatham,  and  Dover  Arbitration  Ordinary  Stock ;  these 
three  sums  being  substituted  for  and  representing  a  debenture  of 
£100  of  the  London  Chatham,  and  Dover  BaUway  Company*  Her 
case  in  respect  of  these  three  sums  is  founded  npon  an  alleged  gift 
by  her  husband  to  her  of  the  £100  debenture.  The  evidence  in 
support  of  that  gift  is  her  own  evidence,  in  which  she  deposes  to  the 
&ct  of  the  debenture  having  been  given  to  her  by  her  husband ;  the 
evidence  of  a  Mr.  Jeffries,  a  friend  of  the  husband ;  and  the  evi- 
dence of  Sarah  Taylor,  a  domestic  servant.  The  Plaintiff  repre- 
sents that  the  debenture  in  question  was  given  to  her  by  her 
husband ;  that  it  was  delivered  by  her  to  her  husband  on  the  occa- 
rion  of  the  debenture  being  changed  for  the  stock  in  question ;  that 
the  certificates  for  the  stock  were  afterwards  gi  ven  up  to  her  by  her 
husband,  and  were  afterwards  given  up  again  by  her  to  her  husband 
by  reason  of  the  loss  of  one  of  the  dividend  warrants,  under  circum- 
stances which  are  stated  in  her  affidavit.  The  delivery  of  the 
debenture  and  the  delivery  of  the  certificates  are  not  deposed  to  by 
any  one  but  the  claimant,  the  Plaintiff  herself ;  but  the  alleged 

(1)  1  P.  Wma.  441.  (2)  4  De  G.  &  Sm.  517.      . 

(3)  3  Atk.  214. 
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V.-C.  H.     gift  is  supported  by  the  evidence  of  Mr.  Jeffries,  and  by  the  evi- 
ig74       dence  of  the  domestic  servant,  Sarah  Taylor.    The  evidence  of 
J"^       Mr.  Jeffries  is  contained  in  the  third  paragraph  of  his  aflSdavit, 
^'         which  has  been  more  than  once  read  in  the  course  of  the  aign- 
-*»        ment,  and  it  amounts  to  this^  that  he  and  the  testator,  the  husband 
of  the  Plaintiff,  had  a  conversation  about  London^  Chatham,  and 
Dover  shares,  and  that  the  husband  stated  to  Mr.  Jeffries^  as  far  as 
the  memory  of  Mr.  Jeffries  serves  him,  that  which  is  stated  in  his 
affidavit    The  conversation  was  in  reference  to  the  expediency  of 
Mr.  Jeffries  buying  shares  in  the  London^  Chatham^  and  Dover 
BaUway  Company,  and  the  testator  is  represented  to  have  said,  "I 
would  not,  if  I  were  you ;  I  had  one  £100  share,  it  will  be  a  long 
time  before  ever  they  pay  anything,  and  I  have  given  it  to  the 
misses;   it  will,  perhaps,  be  worth  something  some  time,  and 
come  in  for  pocket-money."    Then  Mr.  Jeffries  says,  "  I  am  not 
sure  as  to  the  exact  words  used  by  the  said  WiUiam  Moore,  but  I 
am  sure  that  he  said  he  had  given  the  share  referred  to  to  his  wife, 
the  Plaintiff"    This  waa  in  the  year  1867,  and  the  affidayit  is 
made  in  the  year  1874,  a  period  of  seven  years  or  thereabouts  in- 
tervening therefore  between  the  conversation  and  the  time  of  the 
iiling  of  the  affidavit.    It  has  been  observed  that  the  statement  of 
the  witness  is  not  strictly  applicable  to  a  debenture ;  but  I  do  not 
think  anything  turns  upon  tiiat ;  the  testator  had  only  this  £100 
debenture  in  the  London,  Chatham,  and  Dover  BaUway  Comfonj/, 
and  that  was  the  subject-matter,  no  doubt,  that  he  was  referring  ta 
Then  we  have  the  evidence  of  the  servant,  Sarah  Taylor,  who,  in 
reference  to  the  same  matter,  says  in  paragraph  6  of  her  affidavit, 
*'  I  recollect  in  or  about  July,  1872,  my  master  handed  me  a  letter 
which  had  come  by  the  morning  post,  saying  to  me,  *  That  is  the 
Chatham  and  Dover  cheque,  give  that  to  the  misses,  that's  the 
misses's  property.'    My  mistress  had  not  then  come  downstairs,  so 
I  left  it  on  the  table."    She  afterwards  says,  in  paragraph  7,  "My 
master  generally  handed  me  the  letters  containing  the  diyidend 
cheques,  and  as  he  was  generally  downstairs  before  my  mistress,  he 
would  say,  *  There  is  part  of  misses's  fortune.*    I  frequently  heard 
my  mistress  say  to  the  master,  that  he  had  given  the  Chatham  and 
Dover  shares  to  her,  to  which  he  always  assented,  and  sometimes 
he  replied,  *  Yes,  I  know  I  have/    I  recollect  my  mistress  wanting 


V. 
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to  sell  the  shares,  and  my  master  advised  her  to  keep  them,  as  he     V.-O.  H. 
thoaght  they  would  make  more  money."    It  appears  that  when       1874 
these  dividend  cheques  were  received,  the  testator  used  to  take      i^^ 
them  to  the  warehouse  of  the  firm  in  which  he  was  a  partner,  and 
to  pay  them  into  the  firm  and  get  cash  for  them,  and  no  doubt  the 
dividends  were  paid  over  to  the  wife  from  time  to  time  as  he  re- 
ceived them.     Now  the  Plaintiff's  case  as  to  this  is  a  case  of  a 
gift  inter  vivos  by  the  husband  to  her  of  the  debenture  originally, 
which  is  now  represented  by  the  three  sums  which  I  have  men- 
tioned ;  and  the  question  is,  whether  she  has  established,  so  that 
the  Court  can  act  upon  it,  that  the  debenture  was,  and  conse- 
quently the  three  sums  of  stock  are,  her  property.  Though  the  case 
is  one  between  husband  and  wife,  the  onus  prdbandi  rests  upon  the 
Plaintiff  to  make  out  a  satisfSactory  case  to  entitle  her  to  relief  in 
respect  of  these  sums  of  stock  founded  on  the  alleged  gift ;  and  the 
case  must  be  tried  and  determined  exactly  in  the  same  way  as  it 
would  have  been  tried  and  determined  if  a  bill  had  been  filed  by 
the  next  friend  of  the  wife  in  the  lifetime  of  the  husband  against 
the  husband.    I  say  tried  in  the  same  way,  but  then  we  should 
have  had  the  evidence  of  the  husband,  and  he  would  have  either 
admitted  it  or  he  would  have  denied  it    He  being  dead,  it  must 
be  tried  in  the  same  Way,  except  that  his  evidence  on  the  question 
cannot  be  had.    Is  the  Plaintiff  on  such  evidence  as  I  have  re- 
ferred to,  she  receiving  the  dividends  from  time  to  time,  and  being 
allowed  to  retain  them,  entitled  to  a  decree  ?    I  am  of  opinion  that 
the  evidence  is  not  su£3cient  for  such  purpose ;  it  is,  in  my  judg- 
ment, too  loose  and  unsatisfactory.    It  is  quite  possible  that  the 
husband  may  have  meant  his  wife  to  have  this  £100  debenture, 
to  which  he  attached  very  little  importance,  thinking  it  was  worth 
little  or  nothing,  and  being  content  to  let  his  wife  receive  the  divi- 
dends upon  it ;  but  to  say  that  upon  this  evidence  the  wife  could 
have  called  upon  the  husband,  or  that  she  could  have  established 
her  case  against  the  husband's  creditors,  supposing  he  had  become 
bankrupt,  to  have  this  stock  transferred  into  the  name  of  a  trustee 
for  her,  seems  to  me  to  be  saying  that  which  would  not  be  a  just 
view  of  the  case,  due  regard  being  had  to  the  obligation  resting 
^pon  a  donee,  the  person  claiming  the  gift,  to  establish  satisfac- 
torily to  the  Court  the  existence  of  the  gift    Therefore  I  hold 
You  XVin.  2  K  2 
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Y.-0.  H.     that  the  Plaintiff's  case  is  not  made  out  so  far  as  it  depends  upon 

1874     .   proof  of  a  gift 

MooBs  If  I  am  wrong  in  that  respect,  and  if  the  evidence  be  considered 

MoQBx.      ^  ^  sufficient^  there  would  remain  the  very  important  question, 

whether  the  gift  could  be  sustained,  having  regard  to  the  fact  of 

its  never  having  been  made  a  complete  gift.    It  is  contended  that^ 
under  these  circumstances,  the  Court  would  hold  the  husband  to  be 
a  trustee  for  the  wife,  and  that  a  trust  was  established.    It  would 
be  going,  I  think,  further  than  any  case  has  gone  yet  to  hold  such 
to  be  the  case  with  reference  to  property  of  this  description.   It 
would  rather  seem  to  be  that  the  husband,  intending  to  make  a 
gift  to  the  wife,  did  it  in  an  insufficient  manner — ^it  may  be  from 
ignorance  of  the  law,  he  thinking  that  handing  over  the  certificates 
to  her  was  sufficient.     I  am  now  assuming  in  the  Plaintiff's  favour 
that  he  handed  over  to  her  the  debenture,  and  that  the  certificates; 
were  in  her  possession  for  some  time.    He  seems  to  have  considered 
that  this  would  amount  in  itself  to  a  gift  to  the  wife ;  he  did  sot 
suppose  that  he  was  becoming  a  trustee  for  the  wife ;  he  thought 
the  thing  was  complete;  but  his  being  mistaken  is  not^  in  mj 
judgment,  a  reason  why  a  person  who  never  meant  to  become  a 
trustee  should  be  made  a  trustee,  and  thereby  to  assume  an  office 
which  he  never  supposed  he  held,  and  never  meant  to  undertake 
the  responsibilities  of.    He  meant  apparently  to  give  her  what  in  his^ 
mind  was  a  worthless  thing — or  at  least  might  or  might  not  be 
worth  something — by  handing  over  to  her  the  certificates,  the  matter 
being  intended  to  be  complete  so  far  as  the  gift  was  concerned,  and 
he  having  no  more  to  do  with  it    I  think  that  that  is  the  oonect 
view  of  the  case,  although  it  is  a  case  of  husband  and  wife.    Under 
the  circumstances  of  this  case  I  think  that  is  consistent^  and  only 
consistent  with  the  decision  and  the  view  taken  by  the  late  Lord 
Justice  Tvmer^  and  also  by  the  late  Lord  Justice  Knight  Bfvioe^ 
but  more  especially  by  Lord  Justice  Turner  in  the  case  of  Jift7f0jf 
v.  Lord  (1) ;  and  I  do  thmkitj[fiZ3Limportant  to  keep  a  clear  and 
definite  djgtiiiption  between  cases  of  imperfect  gift_and  caseB^of 
declaration  of  trust,  and  that  we  should  not  extend  beyond  what 
the  authonfaeg^iaYe  already  established,  declaration8j)flEn3t,  so 
as^to  supplement  and  supply  what>  according  to  decisions  of  the 

(1)  4  D.  P.  &  J.  264. 
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highest  anthority,  would  niliftrwiflft  Ha  iTnpAffc(»t  pi'ffa     T  refer  to     V.-C.  H. 
the  decisions  of  Lord  CoUenham  in  Edwards  y.  Jones  (V),  and  of  Sir        1874 
William  Orant  in  Antrdbus  v.  Smith  (2),  and  other  similar  cases,       momm 
where  the  distinction  has  always  been  considered  to  be  very  marked      ^  ^* 
and  clear ;  and  we  shall  only  be  able  to  satisfactorily  dispose  of       ^— 
these  cases  when  they  arise  by  keeping  this  distinction  in  view. 

There  seems  to  have  been  a  notion  that  you  may  have  a  trust 
declared  where  the  gift  is  imperfect,  although  the  donor  never 
meant  to  be  a  trustee  at  all — as,  for  instance,  in  the  case  of  an 
imperfect  gift  to  A.  B.  with  a  trust  declared  by  A.  B. — that 
although  A.  B.  does  not  become  a  trustee,  because  he  has  not  the 
thing  effectually  transferred  to  him,  that  you  are  to  turn  the  gift 
into  a  trust  and  make  the  donor  a  trustee.  That  seems  to  me  not 
to  be  consistent  with  the  earlier  and  high  authorities  which  have 
been  cited  in  the  course  of  the  argument,  two  of  which  I  have 
referred  to.  It  therefore  appears  to  me  that  the  Plaintiff  has 
fisiiled  to  establish  this  part  of  her  case.  Then,  supposing  the 
Plaintiff  not  to  succeed  on  the  grounds  above  considered,  it  is 
said  that  the  Plaintiff  is  entitled,  because  what  took  place  on  the 
25th  and  26th  of  December  amounted  to  a  donatio  mortis  causa  of 
these  three  sums  of  stock  As  regards  that,  I  said  in  the  course 
of  the  argument  that  I  should  hold  that  such  stock  is  not  the  sub- 
ject of  a  donatio  mortis  eausd  at  all,  and  I  found  this  my  judgment 
upon  the  case  of  Ward  v.  Turner  (3),  before  Lord  Eardwieke, 
which  I  think  applicable  to  the  case,  holding,  as  I  do,  notwith- 
standing that  modem  cases  have  gone  very  far  beyond  the  earlier 
cases  as  to  donations  mortis  eausd,  that  the  law,  if  it  is  to  be  further 
extended,  must  be  so  extended  by  a  higher  tribunal.  I  consider 
that  stock  of  this  description  is  not  substantially  distinguishable 
from  Sofdh  Sea  Annuities.  I  also  say  that  in  this  particular  case 
the  Plaintiff  has  a  further  difficulty  in  her  way  as  to  these  sums 
of  stocki  namely,  Was  the  transaction  ever  intended  to  be  a 
donatio  mortis  causd  at  all?  As  to  that,  my  impression  is  that  it 
never  was  meant  to  be  anything  of  the  kind,  but  that  it  was  meant 
to  be  a  completing  of  the  imperfect  gift — that  it  was  meant  to  be, 
but  was  not  effectuatal  as,  a  clothing  of  the  supposed  or  believed 
ownership  of  the  Plaintiff,  then  existing  by  reason  of  the  gift  of 

(1)  1  My.  &  Cr.  226.  (2)  12  Vea.  39.  (3)  2  Ves.  Sen.  431. 
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V,<J.  H.  the  debenture  (supposing  that  to  be  established),  with  the  posses- 
1S74  sion  of  the  documenty  which  had  gone  out  of  and  was  not  then  in 
HooBB  her  possession.  What  Sarah  Taylor  in  her  evidence  says  as 
to  that  in  paragraph  8  of  her  first  affidavit  is  this:  "  Shortly  after- 
wards, or  the  same  day,  my  mistress  came  down  into  the  sitting- 
room,  and  I  heard  her  say  to  the  said  Edwa/rd  Moorey  who  had 
come  in :  '  Oh,  Edwardy  I  was  going  to  send  SoA'dh  in  tothe  ware- 
house. Master  has  been  asking  if  I  have  got  my  London,  Chathamy 
and  Dover  papers.'  He  said,  *  I'll  go  and  fetch  them.'  My  mis- 
tress returned  upstairs,  and  Edward  Moore  brought  in  some  papers, 
and  handed  them  to  me,  and  I  took  them  to  my  master's  bedroom, 
and  gave  them  to  my  mistress."  She  there  speaks  of  my  London, 
Chathamy  and  Dover  BaUway  papers,  that  is  to  say,  she  had  said 
she  had  not  got  them.  Her  husband  was  anxious  she  should  ha?e 
these  documents  in  her  possession,  which  she  had  not  then,  and  he 
was  anxious  that  she  should  have  them  as  being  at  that  time  the 
owner  of  them  ;  therefore  they  were  put  in  her  hands  as  such,  and 
there  was  no  idea  whatever  of  making  a  new  gift  or  a  new  transac- 
tion, and  no  idea  of  any  incompleteness  of  title  which  wanted 
perfecting,  beyond  having  possession  of  the  documents  in  respect  of 
the  supposed  existing  separate  ownership  of  the  property  itself. 
Therefore  it  rather  appears  to  me  that,  treating  the  subject-matter 
as  capable  of  a  gift  as  a  donatio  mortis  ea/usdy  the  Plaintiff's  case 
MIb  on  that  ground.  In  the  case  of  Farqtiharson  v.  Cave  (1), 
before  yice-Chancellor  Knight  Bruce,  an  attempt  of  the  same  kind 
was  made  and  failed.  I  do  not  at  all  say  there  may  not  be  cases 
of  incomplete  gifts,  where  you  may  make  out  that  the  party  on  his 
death-bed  meant  to  do  that  which  would  operate,  if  necessary,  as  a 
donatio  mortis  causa.  I  do  not  mean  to  say  that  you  could  not 
have  a  case  of  that  kind,  but  the  evidence  in  this  case  does  not 
satisfy  my  mind  that  that  was  at  all  what  was  intended,  and  I  take 
it  that,  in  order  to  make  out  such  a  case,  you  must  establish  that 
it  was  the  intention  of  the  party  that  it  should  operate  as  a  donatio 
mortis  causdy  if  it  did  not  operate  in  any  other  way.  Therefore, 
on  all  these  grounds,  I  hold  that  the  Plaintiff  has  failed  to  make 
out  her  case  with  regard  to  the  three  sums  of  railway  debenture 
stock. 

(1)  2  OoU.  366. 
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The  other  part  of  the  case  relates  to  the  deposit  note,  and  the     y.-c.  h. 
fiist  question  which  is  raised  as  to  that  is  whether  it  can  be  the       1874 
subject  of  a  donatio  mortis  eausd.     It  has  been  suggested  and  sub-      h^^ 
mitted  to  me  by  Mr.  Lindley  that  it  cannot^  and  that,  although  it      ^  ^ 

has  been  decided  to  be  capable  of  such  a  gift,  the  decision  is  not       

warranted  by  earlier  anthorities,  upon  which  the  particular  decision 
must  be  taken  to  have  been  founded.  I  have  said  in  the  course  of 
the  argument — and  to  that  I  adhere — ^that,  its  having  been  actually 
decided  by  the  late  Master  of  the  Bolls  in  Amis  y.  Witt  (1),  I  shall 
not  disturb  that  decision.  If  that  decision  is  to  be  disturbed,  it 
must  be  disturbed  by  a  higher  authority  than  mine.  I  proceed, 
therefore,  to  deal  with  the  case  upon  the  assumption  that  a  deposit 
note  is  capable  of  being  made  the  subject  of  a  donatio  mortis  causd. 
Then  it  is  said,  supposing  that  to  be  so,  that  it  was  intended  here 
to  be  a  gift  out  and  out,  and  that  it  is  in  fieu^t  a  case  of  imperfect  gift 
ifUerinvos,  and  not  a  case  of  a  donatio  mortis  eausd.  It  is  said  that^ 
according  to  the  evidence  of  the  lady  herself,  it  was  meant  to  be  a 
gift  to  her  absolutely,  and  that  the  testator  was  disappointed  that  she 
had  not  sent  and  got  the  money  at  once  without  waiting  until  his 
death,  which  she  would  have  done  if  the  gift  was  intended  to  be  one 
conditional  upon  his  not  surviving.  Upon  this  part  of  the  case  I 
am  with  the  Plaintiff.  I  think  that  having  regard  to  the  testator's 
state  of  health,  although  he  may  have  been  quite  willing  that  his 
wife  should  go  and  get  the  money  at  once  from  the  bankers,  that 
it  is  not  inconsistent  with  this  that  the  gift  itself  should  be  a  gift 
conditional  upon  his  not  surviving  his  then  illness.  I  think  that 
was  the  real  character  of  the  gift,  and  that  if  the  man  had 
recovered,  the  deposit  note  would  have  had  to  be  returned,  or  the 
money,  if  received,  would  have  had  to  have  been  paid  over.  I 
think  that  that  is  the  correct  way  of  viewing  the  transaction. 
Then,  supposing  that  to  be  the  transaction,  it  is  said  that  the 
gift  itself  is  not  sufficiently  established  to  entitle  the  party  to  the 
benefit  of  it  There  is  a  conflict  of  evidence.  No  doubt,  as  to 
some  part  of  the  statement  on  behalf  of  the  Plaintiff  with  regard 
to  what  took  place  when  the  testator's  brother  Charles  and  his 
^e  were  present,  and  with  regard  to  what  took  place  afterwards 
when  James  was  present,  there  is  a  controversy  and  a  dispute, 

(1)  33  Beav.  619. 
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y.-0.  H.     but  notwithstanding  thati  it  appears  to  me  that  there  is  sufficient 

1874        evidence  of  the  actual  gift  of  this  deposit  note  by  the  testator, 

-^^^      that  is^  by  the  husband  to  the  wife.    The  wife  deposes  to  it;  she 

--  ••         is  confirmed  expressly  by  the  servant^  who  speaks  very  clearly  to 

the  fact  of  its  being  given  by  the  deceased  to  his  wife,  and  that  is 

consistent  with  the  fact  of  the  deceased  haying  sent  to  the  ware- 
house for  this  note,  and  handing  it  over  to  her  instead  of  letting 
it  remain  there,  and  I  cannot  accept  as  a  sufficient  explanation 
the  suggestion  that  it  was  sent  for  either  for  safe  custody  or 
because  the  wife  was  appointed  executrix,  and  the  testator,  con- 
templating death,  was  thinking  she  might  as  well  have  it  at  once, 
and  that  it  would  come  into  her  possession  as  executrix.  I  do  not 
know  why  he  should  have  selected  her  to  have  the  custody  of  it; 
she  was  executrix  and  the  Defendant  was  executor;  they  were 
jointly  executors.  I  do  not  see  any  reason  to  doubt  the  evidence 
of  the  servant,  Sarah  TatfJor,  as  to  this,  and  it  was  a  very  natural 
thing  that  the  testator  should  have  desired  to  give  this  note  oat 
and  out  to  the  wife,  although  he  had  made  her  tenant  for  life  of 
the  whole  of  his  property  under  his  will.  I  believe  the  evidence 
of  Sarah  Taylor;  and  say  nothing  as  to  whether  or  not  I  credit 
the  evidence  of  the  Defendant  and  his  brother  and  the  wife  of  the 
brother.  Holding,  as  I  do,  upon  the  authorities,  that  the  deposit 
note  was  capable  of  being  made  a  donatio  mortis  eausd,  and  con- 
sidering that  it  is  made  out  that  it  was  in  £act  so  given,  I  decide 
that  the  Plaintiff  has  established  her  title  to  the  deposit  note. 
The  declaration  must  therefore  be,  that  the  railway  stock  forms 
part  of  the  testator's  assets,  and  that  the  deposit  note  is  the 
property  of  the  Plaintiff.    The  costs  must  come  out  of  the  estate. 

Solicitors  for  the  Plaintiff:  Messrs.  Bevan  &  JDanieU. 
Solicitor  for  the  Defendant :  Mr.  F.  C.  Oreenjidd. 
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KNIGHT  V.  KNIGHT.  v.^H, 


[1872    K    66.] 

Wife's  Equity  to  a  SetUemerU — Huthand  defatdting  Executor, 

» 

Where  a  testatrix  gave  her  residue  among  four,  and  appointed  the  hus- 
band of  one  of  them  sole  executor,  from  whom,  on  the  accounts  being 
taken,  there  was  found  due  a  large  balance  which  he  was  unable  to  pay : — 

Bdd^  that  the  husband  being  indebted  to  the  estate,  and  therefore  dis- 
entitled to  receive  anything,  no  equity  to  a  settlement  arose  in  favour  of  the 
wife. 

OBbom  V.  Morgan  (1)  followed. 

LUGT  JEPH8,  by  her  will,  dated  the  30th  of  August,  1870, 
after  giving  a  few  legacies,  directed  her  executor,  as  soon  as  con- 
Teniently  might  be  after  her  decease,  to  convert  the  residue  of  her 
estate,  whatever  it  might  be,  into  cash,  and  to  divide  the  proceeds 
equally  among  her  brother  and  sisters  for  their  own  absolute  use 
and  benefit. 

The  testatrix  appointed  J3.  O.  Knight  her  sole  executor,  and 
died  on  the  27th  of  September,  1870.  B.  Q.  Knight  proved  the 
will  on  the  28th  of  October,  1870,  and  got  in  the  greater  part  of 
the  personal  estate,  and  paid  the  debts  and  funeral  and  testar 
mentary  expenses  of  the  testatrix.  The  testatrix  had  one  brother 
•and  three  sisters  living  at  her  death,  of  whom  Sarah  Knight  was 
the  wife  of  the  executor,  B.  Q-.  Knight,  On  the  3rd  of  November, 
1871,  a  bill  was  filed  by  the  brother,  F.  J.  Jephs,  and  two  of  the 
sisters  of  the  testatrix,  against  the  executor  and  his  wife,  for  an 
administration  of  the  estate.  On  the  5th  of  December,  1872, 
Sarah  Knight^  the  wife  of  the  executor,  and  sister  of  the  testatrix, 
filed  a  bill  against  her  husband  for  an  administration  of  the  estate, 
and  on  the  14th  of  December,  1872,  obtained  the  common  adminis- 
tration decree,  with  one  or  two  special  inquiries.  The  suit  of 
Jefhs  y.  Knight  was  subsequently  stayed,  and  the  conduct  of  the 
•cause  of  Knight  v.  Knight  was  given  to  the  Plaintiff  in  the  other 
«uit. 

On  the  5th  of  Hay,  1874,  the  Chief  Clerk  made  his  certificate, 

(1)  9  Hare,  432. 
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V.-O.  H.     whereby  he  fonnd  that  the  Defendant,  B.  O.  Kntgkf,  had  receiTed 

1874        assets  to  the  amount  of  £2529  Ids.  5d,,  and  was  entitled  to  be 

Knight      allowed  £1514  28.,  leaving  a  balance  due  from  him  of  £985  130. 5d, 

KiTTGHT      ^^  ^^^  account.    The  Chief  Clerk  further  found  that  he  had  paid 

all  the  debts,  and  also  the  following  sums  : — 

£      8.   d. 
To  F.  J.  JephB,  brother  of  the  testatrix  .    .    450    6    6 

To  himself  in  right  of  his  wife 81    0    0 

To  testatrix's  sister  Maria  and  her  husband     402    5    0 
To  testatrix's  remaining  sister,  JUbry  ilnw,) 
and  her  husband  •••••.••/ 

He  found  also  that  the  assets  consisted  of  the  said  balance  dne 
from  the  executor  of  £985  ISs.  5(Z.,  a  sum  of  £667  9^.  Sd.  oonsok, 
and  £11  6«.  10(2.  cash  standing  to  the  credit  of  the  cause  of 
Knight  y.  Knight. 

The  case  now  came  on  upon  further  consideration,  the  only 
question  being  whether  the  Plaintiff  could  enforce  her  equity  to  a 
settlement  notwithstanding  her  husband's  default 

Mr.  WaUer,  Q.C.,  and  Mr.  Bunting,  for  the  Plaintiff:— 

The  wife  in  this  case  is  entitled  to  her  equity  to  a  settlement, 
although  her  husband  is  indebted  to  the  estate.  The  real  questioo 
is,  in  what  way  the  property  came  into  the  Defendant's  possession. 
If  it  had  come  to  him  as  husband  it  might  be  contended  that  he 
had  reduced  it  into  possession.  It  is  quite  certain  here  that  the 
whole  property  came  to  his  hands  simply  as  executor,  and  there- 
fore was  not  reduced  into  possession  so  as  to  entitle  his  represen- 
tatives to  hold  it  against  his  wife  in  case  she  surviyed  him: 
Baker  v.  HaU  (1) ;  WaU  y.  Tomlinaon  (2) ;  and  the  wife's  equity 
to  a  settlement  therefore  still  subsists.  The  fact  of  the  husband 
being  indebted  to  the  estate  does  not,  therefore,  intercept  the 
Plaintiff's  right. 

Mr.  Chreene,  Q.C.,  and  Mr.  Jottiffe,  for  the  Plaintiffs  in  Jephs^ 
y.  Knight,  haying  the  conduct  of  this  suit : — 

The  Court  always  regards  the  right  of  the  wife  to  a  settle- 
ment as  discretionary.    In  some  cases  the  whole  fund  is  settled, 

(1)  12  Ves.  497.  (2)  16  Yes.  413. 
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and  in  others,  as  in  Oiaeometti  v.  Prodgers  (1),  nothing  is  given     V.-C.  H. 
to  the  wife.    In  every  case  the  amount  settled  depends  on  the       1874 
special  circumstances  of  the  case.    In  this  particular  case  it  will     kh^bt 
be  most  unjust  to  the  other  legatees,  in  order  to  give  it  to  this 
Plaintiff,  to  take  any  portion  of  the  small  fund  in  Court  from 
them,  who  will  in  any  case  be  considerable  losers,  by  reason  of 
the  misapplication  of  so  large  a  part  of  the  assets. 

Sir  Chables  Hall,  V.C.  : — 

I  am  somewhat  surprised  that  no  express  authority  can  be  found 
decisive  of  the  question  raised  in  the  suit.  The  case  of  Baker 
v.  HaU  (2)  has  been  cited,  where  it  was  held  that  if  a  husband 
enters  into  possession  of  assets  in  the  capacity  of  executor  or 
trustee,  and  not  in  the  capacity  of  husband  of  a  legatee,  there  is  no 
reduction  into  possession  of  the  wife's  share  to  prevent  it  coming 
to  her  in  the  event  of  her  surviving  him.  In  another  cited  case,  of 
WaU  V.  Tamlinson  (3),  it  was  held  that  a  transfer  of  East  India 
Stock  to  the  husband  of  a  legatee,  merely  as  a  trustee,  could  not 
be  regarded  as  such  a  reduction  into  possession  as  that  the  hus- 
band's representatives  could  hold  it  against  the  wife. 

But  those  cases  only  amount  to  this,  that  the  Courts  when  deal- 
ing with  funds  actually  existing,  considers  whether  they  have  been 
in  the  husband's  hands  in  his  capacity  of  executor  or  as  husband. 
In  each  case  the  question  is  one  of  fact  The  husband,  being  exe- 
cutor, may  in  the  first  place  receive  and  hold  the  property  in  his 
character  of  executor,  but  afterwards  he  may  retain  it  in  his 
marital  right 

Here  the  question  is  this :  The  executor  is  the  husband  of  one 
of  the  residuary  legatees,  and  is  found  by  the  Chief  Clerk,  on 
taking  the  account,  to  be  considerably  indebted  to  the  testator's 
estate.  Nothing  has  as  yet  come  to  his  wife ;  then  is  it  competent 
for  her  to  say  to  her  husband,  ^  You,  as  between  yourself  and  the 
other  legatees,  cannot  claim  anything  in  respect  of  my  share,  but 
I,  as  one  of  the  residuary  legatees,  claim  my  share  out  of  the  assets 
that  are  in  Court  ?"  Can  the  wife  say  that,  when  her  husband 
being  executor  has  not  discharged  his  liability  to  the  estate  ?    It 

(1)  Law  Kep.  8  Ch.  338.  (2)  12  Ves.  497. 

(3)  16  Ves.  413. 
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y.-0.  H.  seems  to  me  that  the  other  legatees  may  rightfully  insist  that  no 
1874       part  of  the  existing  assets  shall  be  taken  by  the  husband  so  long 

Kniqbt  ^  anything  remains  due  from  him,  that  the  wife's  equity  only 
attaches  to  such  property  as  the  husband  is  entitled  to  receive  in 
his  marital  right,  and  that  there  being  no  such  property,  there  is 
no  such  equity  in  the  wife.  In  OAom  v.  Morgan  (1)  it  was  held 
that  the  wife's  equity  for  a  settlement  does  not  depend  on  any 
right  of  property  in  her,  but  rests  on  the  control  which  Courts  of 
Equity  exercise  over  property  falling  under  their  dominion ;  and 
that  the  right  to  a  settlement  is  an  obligation  which  the  Court 
fastens,  not  upon  the  property,  but  upon  the  right  to  receiye  it 
Where,  therefore,  a  testator  gives  a  share  of  his  property  to  a 
married  woman  and  appoints  her  husband  executor,  the  husband 
becomes  primarily  responsible  for  the  whole  estate,  and  the  dis- 
tribution of  the  assets  must  proceed  on  that  footing.  The  De- 
fendant, therefore,  so  long  as  he  is  indebted  to  the  estate,  can  have 
no  right  to  receive  in  right  of  his  wife  any  part  of  the  assets,  and 
consequently  no  equity  to  a  settlement  of  any  part  of  the  assets 
can  arise  to  the  wife. 

Solicitor  for  the  Plaintiff:  Mr.  J*.  O.  Shearman. 
Solicitor  for  the  Defendant :  Mr.  T.  AHey- Janes. 


V..0.  H.  TEWART  V.  LAWSON. 

]^j^         WiU — Tenant  for  Life  and  Bemaindermen — Trustees  to  pay  Debts  wi  ff 
June  11, 12.  Bente — Beceiver — Sales  of  parts  of  Estates — Tenant  for  Life  entitled  to 

~  Foseeasian. 

Testator,  who  died  in  1844,  devised  to  trustees  a  moiety  of  his  leal  estates 
upon  trusts  for  his  son  for  life,  with  remainder  to  his  grandson  fix  life  aad 
his  sons  in  tail,  and  to  pay  all  his  debts  and  sums  of  money  as  he  shooUowe 
at  the  time  of  his  decease,  whether  hj  way  of  mortgage,  bond,  or  otherwise, 
including  a  sum  of  £8000  charged  upon  the  estates ;  and  he  directed  tbsttbe 
rents  and  profits  of  the  estates  should  be  received  by  the  trustees  sod  be 
applied  in  liquidation  of  the  debts  until  the  whole,  including  the  £8000, 
should  be  paid ;  that  no  person  to  whom  any  estate  for  life  or  in  tail  was 
limited  should  be  entitled  to  the  rents  and  profits  until  the  estates  were  totally 
disincumbered  and  clear  of  debts ;  and  that  the  trustees  should  invest  the 


(1)  9  Haie,  482.     * 
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moneys  which  might  come  to  their  hands  upon  good  security  at  interest  y.-o.  H. 

until  the  same  should  be  applied  in  payments  under  the  trusts.    A  receiver  -j>-. 

had  been  appointed.     The  whole  of  the  debts  had  been  paid  excepting  the  s^v^ 

£8000,  by  sales  of  parts  of  the  estates  under  orders  of  the  Court,  and  there  Tswabt 

was  an  accumulation  fund  in  Court  sufficient  to  pay  the  £8000.    On  ad-  T,AW8oir 

joumed  summons :—  _ 

Edd,  that  the  receiver  must  be  discharged,  and  the  tenant  for  life  be  let 
into  possession  of  the  estates. 

Adjourned  summons. 

John  Tetoartf  who  died  on  the  19th  of  April,  1844,  by  his  will,  in 
Harch,  1842,  devised  to  trustees  a  moiety  of  his  real  estates  at 
Swinhoe,  after  certain  trusts  not  material  to  be  mentioned,  to  his 
son  for  life,  with  remainder  to  his  grandson  (the  Plaintiff,  John 
Edward  Tewwrt^)  for  life,  with  remainder  to  his  (the  Plaintiff's) 
first  and  other  sons  in  tail,  with  remainders  over.  And  upon  trust 
to  pay,  discharge,  and  satisfy  his  (the  testator's)  funeral  expenses, 
and  all  such  debts  and  sum  and  sums  of  money  as  he  should  be 
jnstly  owing  or  indebted  at  the  time  of  his  decease  unto  any 
persons  or  person  whomsoever  on  mortgage,  bond,  or  otherwise, 
including  a  sum  of  £8000  charged  upon  his  said  estates  at  Swinhoe 
by  a  certain  settlement ;  and  the  testator  declared  that  it  was  his 
express  will  and  meaning  that  the  rents  and  profits  of  his  said  real 
estates  should  from  time  to  time  be  received  by  his  trustees,  and 
be  applied  in  liquidation  of  the  debts  he  might  owe  at  the  time 
of  his  decease,  until  the  whole  of  the  debts  of  eyery  description 
then  due  by  him,  including  the  said  sum  of  £8000  so  charged 
upon  his  said  estates  at  Swinhoe  by  the  settlement,  should  be  fully 
paid  off  and  discharged ;  and  that  no  person  to  whom  any  estate 
for  life  or  in  tail  was  limited  or  intended  by  or  in  pursuance  of 
the  will,  should  be  entitled  to  the  rents  and  profits  of  the  same 
estates,  or  of  any  part  thereof,  until  such  estates  were  totally  dis- 
incTunbered  and  clear  of  debt ;  and  he  thereby  directed  that  his 
tnistees  should  from  time  to  time  place  out  and  invest  the  moneyB 
which  might  come  to  their  hands  by  virtue  of  the  trusts  of  his 
will  in  or  upon  good  security  at  interest,  and  from  time  to  time 
<^  in  the  money  so  to  be  placed  out  or  invested,  and  to  place  out 
01  invest  the  same  in  or  upon  new  or  other  securities  of  the  like 
natoie  at  interest,  until  the  same  should  be  applied  by  them  in  any 
payment  to  be  made  under  the  trusts  and  directions  of  his  will. 

The  certificate  shewed  that  the  whole  of  the  testator's  debts 
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T.-a  H.     bad  been  paid,  witb  tbe  exception  of  tbe  £8000,  by  sales  made 

1874       from  time  to  time  of  portions  of  the  real  estates,  under  the  orders 

Tewabt     ^^'^  directions  of  the  Court ;  and  there  was  an  accumulated  fond 

T.  ^'         in  Court  amply  su£3cient  to  pay  and  satisfy  the  £8000.    A  re- 

ceiver  had  been  appointed ;  and  this  was  an  adjourned  summons 

taken  out  by  the  Plaintiff  John  Edward  Tewarty  the  tenant  for 
life  under  the  will,  asking  that  the  receiver  might  be  discharged, 
and  that  he  might  be  let  into  possession  of  the  real  estates. 

Mr.  Joshua  Williams^  Q.C.,  and  Mr.  Ferrers,  for  the  Plamtiff  :— 

The  testator's  debts  have  been  paid  out  of  the  produce  of  sales 
of  portions  of  the  real  estates,  and  it  is  understood  that  it  will 
be  contended  that  there  should  be  a  sum  of  money  set  apart  to 
recoup  the  residue  of  the  estates.  But  are  the  directions  to 
apply  the  rents  and  profits  to  the  payment  of  the  debts,  and  the 
postponement  of  the  possession  by  the  devisee  till  the  debts  be  all 
paid,  such  as  amount  to  a  direction  to  accumulate,  which  may  be 
in  excess  of  the  period  of  twenty-one  years,  and  therefore  void  ch 
initio  f  Trusts  for  the  payment  of  debts  out  of  rents  and  profits 
may  be  good,  and  any  accumulations  of  the  rents  and  profits  for 
the  same  purpose  resemble  trusts,  and  will  be  good  within  the 
limits,  and  void  onljr  for  the  excess.  The  sales  were  made  under 
the  orders  of  the  Court,  there  being  trusts,  however,  which  autho- 
rized such  sales.  Those  sales  cannot  be  disturbed.  The  estates 
have  been  disincumbered,  and  therefore  the  receiver  ought  to  be 
discharged,  and  the  Plaintiff  be  let.  into  possession.  If  the  direc- 
tion be  not  a  trust  to  accumulate,  which  is  void,  as  tending  \o 
create  a  perpetuity,  then  it  is  submitted  that  the  case  comes  within 
the  89  &  40  Geo.  3,  o.  98,  s.  1  (the  Thdhusm  Ad),  and  not  within 
the  exception  in  sect.  2.  A  case  falls  within  that  Act  where  the 
provisions  made  by  a  testator  are  such  that  to  carry  them  oat 
there  must  be  an  accumulation  beyond  twenty-one  years.  It  was 
said  that  the  accumulations  were  to  go  on  till  the  estates  were  re- 
couped. If  it  had  been  so,  it  would  have  been  void.  But  the  direc- 
tion was  till  all  the  debts  be  paid,  and  that  is  something  more  than 
one  for  the  mere  payment  of  debts,  and  so  far  as  it  is  that,  it  is 
for  recouping,  and  therefore  void.  But,  under  any  circumstances 
beyond  twenty-one  years  from  the  death,  in  1844,  the  accumnla* 
tions  ought  not,  it  is  submitted,  to  have  gone  on. 
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[They  referred  to  WHscm  v.  HaaOey  (1) ;  Hawkins  on  Wills  (2) ;  Y.-C.  H. 
Jamnan  on  Wills  (3),  and  other  cases  there  mentioned ;  Lewis  on        1874 

Perpetuities  (4) ;  Bacon  v.  Proctor  (5) ;  Baieman  v.  Eotchkin  (6).]  Tewabt 


Mr.  Dickinson,  Q,C.,  and  Mr.  Pdo,  for  parties  entitled  in  re- 
mainder : — 

The  intention  of  the  testator  is  clear ;  and  it  is  submitted  tha 
DO  trust  was  created  under  which  persons  entitled  to  possession 
\?0Qld  be  kept  out  of  it  for  a  longer  time  than  the  law  permits. 
The  testator  had  mortgaged  his  estates,  and  had  specialty  credi- 
toiSy  and  the  mortgagees  had  powers  of  sale,  and  his  debts  could 
have  been  paid  soon  after  his  death.  He  wished  to  saye  the 
estates  for  the  devisees  free  from  incumbrances,  and,  knowing  that 
he  could  not  interfere  with  the  powers  of  the  creditors,  he  directed 
that  no  devisee  should  have  possession  till  the  debts  of  the  creditors 
were  paid,  and  out  of  the  rents  and  profits,  which  was  in  effect  a 
further  security  for  the  payment  of  the  debts.  Such  a  trust  is,  it 
is  submitted,  good  to  the  extent  of  enabling  the  trustees  to  receive 
the  rents  and  profits,  and  why  is  it  not  good  to  the  extent  of  en- 
abh'ng  them  to  apply  the  same  in  payment  of  the  debts  ?  The 
Court,  when  it  ordered  the  sales,  must  have  acted  on  the  assumed 
validity  of  the  trust  for  accumulation,  and  it  is  therefore  not  void 
oib  initio.  Nor  has  it  been  made  invalid  since.  The  Court  has 
acted  upon  it^  and  it  ought  to  be  carried  out  now.  The  direction 
applies  to  all  the  estates,  but  some  portions  only  have  been  dis- 
posed of.  Those  portions  remaining  are,  no  doubt,  clear  of  debt, 
but  the  case  ought  to  be  treated  as  if  all  portions  of  the  estates  had 
contributed  towards  the  payment,  and  as  they  have  not,  those  re- 
maining should  now  contribute  to  recoup  the  estates.  Suppose 
there  had  been  a  mortgage  of  the  whole,  then  they  would  not  have 
been  disincumbered,  and  the  trust  must  have  continued,  and  the 
Plaintiff  kept  out  of  possession.  Apart  from  the  statute  39  &  40 
Geo.  3,  c.  98,  the  trust  was  good  at  first  and  now.  A  trust  for 
creditors  after  an  estate  tail  is  good,  for  the  entail  may  be  de- 
stroyed ;  and  a  trust  for  creditors,  though  apparently  void,  as  being 
against  the  rules  in  reference  to  perpetuities,  is  good,  for  the  cre- 

(1)  1  Russ.  &  My.  590.  (4)  Page  637. 

(2)  Pages  120, 122.  (5)  T.  &  R.  31. 

(3)  3rd  Ed.  vol.  i.  pp.  286,  287.  (6)  10  Beav.  426. 
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y.-OL  H.     ditors  may  enforce  tbeir  demands  at  any  time ;  and  that  being  so, 

1874       it  is  immaterial  how  or  by  whose  acts  they  could  have  been  paid. 

TswABT     ^^^  trust,  it  is  submitted,  still  remains  good,  and  the  devisees  in 

Lawson      remainder  ask  the  Court  to  administer  it  for  their  benefit,  and  to 

dismiss  the  summons  with  costs,  or  that  the  Plaintiff  should  not  be 

let  into  possession  without  provision  being  made  for  recouping  the 
estates  out  of  the  rents  and  profits. 

[They  referred  to  Lord  Southampton  v.  Marquis  of  Eertford  (1) ; 
Bateman  v.  Eotchkin  (2);  Bennett  v.  Wyndham  (3);  Varlo  v. 
Faden  (4).] 

Sib  Charles  Hall,  Y.G.,  after  reading  the  clauses  of  the  will 
set  forth  above,  continued : — 

Upon  the  construction  of  the  parts  of  the  will  which  I  have 
read,  I  think  it  clear  in  this  case  that  the  testator  designed 
and  contemplated  that  the  annual  rents  and  profits  should  be 
applied  for  the  purpose  of  clearing  the  estate  from  debt  in  the 
way  which  he  has  expressed ;  and  that  it  was  not  intended  by  this 
form  of  direction  to  authorize  the  trustees  in  any  way  to  resort  to 
the  carpris  for  the  purpose  of  paying  the  debts.  On  the  contrary, 
the  testator  clearly,  as  I  think,  negatives  that,  and  designs  pay- 
ment of  the  debts  by  applying  the  annual  rents  and  profits,  how- 
ever long  it  might  take. 

But  though  that  was  the  scheme  of  the  testator,  that  scheme 
was  necessarily  subservient  to  the  rights  of  the  creditors  to  get 
paid  in  a  different  way.  The  testator  does  not  by  his  will  at  all 
attempt  to  make  any  provision  for  that  state  of  things  arising.  He 
leaves  that  to  take  its  chance,  and  he  creates  a  trust  of  the  rents 
and  profits  to  pay  the  debts,  so  that  they  would  be  paid  in  that 
way,  and  that  way  only,  unless  the  creditors  availed  themselres 
of  their  legal  rights  to  be  paid  in  a  different  way,  or  unless  in 
any  way  consistent  with  the  law,  including  the  administration  of 
estates  in  this  Court,  the  debts  came  to  be  paid  off  otherwise  than 
in  the  way  indicated. 

If  we,  therefore,  look  to  the  language  of  the  will  in  the  events 
which  have  happened  the  trust  has  come  to  an  end,  and  the  debts 

(1)  2  V.  &  B.  64.  (3)  23  Beav.  621. 

(2)  10  Beav.  426.  (4)  27  Ibid.  265. 
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haye  in  fact  been  paid.    The  rents  and  profits  were  only  to  be     V.-G.  H. 
applied  to  pay  the  debts  until  the  debts  were  actually  paid.  1874 

That  being  the  case,  I  am  now  asked  in  reality  to  create  a  new  TewIrt 
trust  and  a  new  scheme ;  to  say,  what  might  have  been  attempted  t.  *' 
to  have  been  said  by  the  testator,  to  the  effect  following :  Provided  — 
that  if  any  part  of  my  estates  shall  be  sold  at  the  instance  of  the 
creditors  or  otherwise,  or  if  the  equity  of  redemption  of  any  part 
of  my  estates  shall  be  foreclosed,  then  I  direct  an  accumulation  of 
rents  to  go  on  until  there  shall  have  been  got  together  a  fund  equal 
to  the  value  of  the  property  so  sold,  or  the  equity  of  redemption 
of  which  has  been  foreclosed ;  and  such  fund  shall  be  dealt  with  as 
constituting  part  of  the  estate  which  is  to  be  subject  to  the  limi- 
tations of  my  wilL"  However  the  testator  has  not  said  that; 
and  I  cannot  take  upon  myself  to  say  that  I  must  read  the  will  as 
if  the  testator  had  so  said,  seeing  that  that  certainly  would,  to  say 
the  least,  raise  a  very  grave  question  indeed  whether  such  a  pro- 
vision as  that  was  valid.  It  was  with  reference  to  that  that  I  re- 
ferred to  what  the  Master  of  the  Bolls  said  in  the  case  of  Batetnan 
V.  Eoiehkin  (1) ;  it  was  not  the  decision  itself  that  I  referred  to. 
Ko  doubt  the  trust  is  a  perfectly  good  trust,  as  Mr.  Dickinson  has 
argued.  The  cases  of  Lord  Southampton  v.  Marquis  of  Heri- 
fcri  (2)  and  Marshall  v.  HoUoway  (3),  and  a  variety  of  other  cases 
of  the  same  kind,  establish  that. ,  But  though  the  trust  is  a  per- 
fectly valid  trust,  so  far  as  regards  payment  of  the  debts,  it  is  a 
totally  different  question  whether,  when  the  trust  cannot  any 
longer  be  performed,  and  is  no  longer  required,  this  Court  is  to 
create  another  trust  to  take  the  place  of  that  which  has  come  to 
an  end — and  come  to  an  end  in  a  manner  which  we  must  consider 
the  testator  cannot  have  disregarded,  cannot  have  been  ignorant 
of,  and  which  if  he  could  have  provided  for,  we  must  take  it  he 
would  have  provided  for. 

Having  said  so  much  as  I  have,  and,  as  I  consider,  enough  for 
the  purpose  of  determining  the  question  before  me  upon  this  will, 
I  also  say  that  if  the  question  had  had  to  be  determined  even  with 
reference  to  an  express  provision  such  as,  it  has  been  suggested, 
might  be  created  by  the  Court  in  the  absence  of  express  provision, 
I  should  have  held  that  such  provision  could  not  be  sustained  in 

(1)  10  Beav.  426.  (2)  2  V.  &  B.  54.  (3)  2  Sw.  432. 
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v.-a  H.  point  of  law.  It  seemR  to  me  to  be  directly  in  the  teeth  of  the 
1874  principles  upon  which  the  accumulation  of  rents  and  profits  has 
Tbwabt  been  held  invalid,  in  reference  to  the  rights  of  the  parties  taking 
Jjawbw  ^^^6^  ^3  settlement ;  that  is  to  say,  Marshall  t.  EbUaway  (1), 
*""*  and  other  cases  which,  while  holding  the  trust  to  be  perfecUj 
good  for  the  purpose  of  paying  debts,  have  said.  You  cannot  go 
beyond  that ;  and  that  if  you  are  to  accumulate  beyond  the  time 
when  all  the  debts  are  paid,  for  the  benefit  of  the  persons  who  wiQ 
take  under  the  limitations — that  is  bad ;  and  that  notwithstanding 
that  the  limitations  of  the  estates  themselves,  are  perfectly  valid, 
and  valid  even  with  reference  to  any  shifting  clause  contained  in 
the  settlement,  and  although  there  may  be  a  succession  of  mino- 
rities during"  which  there  would  be  incapacity  to  bar  the  entail 
They  have  said,  You  are  not  to  create  a  property  in  that  way.  If 
this  were  not  so,  it  is  obvious  that  by  a  scheme  of  this  kind  a  man 
might  buy  an  estate  for  £100,000,  and  pay  only  £5000  towards 
the  purchase-money,  and  provide  for  accumulation,  which  nught 
endure  through  a  succession  of  minorities,  and  although  the  credi- 
tors might  have  claimed  their  money  and  been  paid  by  sale  of  part 
of  the  estate,  the  accumulation  would  go  on  to  create  an  estate 
which  had  no  substantial  existence  when  the  testator  died.  Bat 
in  this  particular  case  I  go  upon  the  particular  language  of  this 
will,  and  I  hold  that  I  am  not  at  liberty  to  create  a  trust  for  the 
purpose  of  raising  a  fund  for  debts  which  have  already  been  paid 
off  and  discharged  —  and  properly  paid  off  and  discharged— 
although  paid  off  and  discharged  through  the  order  of  this  Court 
Therefore  the  result  is  that  the  Plaintiff  must  be  let  into 
possession. 

The  cause  was  ordered  to  be  set  down  on  further  consideration, 
and  then  it  was  ordered  that  the  receiver  should  pass  his  final 
account  and  be  discharged.  The  costs  of  all  parties  were  directed 
to  be  paid  as  between  solicitor  and  client  out  of  the  fund  in  Court, 
and  the  residue  of  it  was  ordered  to  be  paid  to  the  Plaintiff. 

Solicitors:  Messrs.  Oray  &  Mounsey;  Messrs.  MarJcby,  Tarry, 
&  Stewart 

(1)  2  Sw.  432. 
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WAKNE  V.  EOUTLEDGE.  M.  B. 

[1873    W.    252.]  ^^* 

Copyright — Married  Woman — Agreement  vHth  Fuhlisher — Implied  Contract'-' 
Suit  to  restrain  Publication  of  Second  Edition  by  Licensee. 

An  authoress,  who  was  a  married  woman,  entered  into  a  verbal  agreement 
with  a  publisher  that  he  should  publish  a  work  at  his  own  expense,  and 
pay  her  a  royalty  on  the  copies  sold.  The  work  was  accordingly  published, 
but»  before  all  the  copies  were  sold,  the  authoress  arranged  with  another 
publisher  to  bring  out  a  second  edition  of  the  same  work  : — 

ffeld,  that  no  agreement  could  be  implied  on  the  part  of  the  authoress  not 
to  bring  out  another  edition  until  all  the  first  edition  was  sold,  and  that  a  suit 
against  the  authoress  and  her  husband  and  the  second  publisher  to  restrain 
such  publication  could  not  be  sustained. 

Semble,  a  married  woman,  entitled  to  the  copyright  of  a  work  for  her 
separate  use,  might  enter  into  such  a  contract  with  a  publisher  for  its  pub- 
lication as  to  bind  herself  during  a  definite  period  not  to  grant  a  license  to 
publish  the  work  to  any  other  person,  and  such  a  contract  would  be  enforce- 
able against  a  licensee  with  notice. 

* 

IHE  Plaintiffs  in  this  case  were  Messrs.  Warns,  who  were  pub- 
lisherSy  and  who  claimed  under  an  alleged  agreement  with  an 
authoress,  Mrs.  Cooh,  who  was  a  married  woman,  to  have  the  ex- 
clusive right  of  publishing  the  first  edition  of  one  of  her  works, 
and  sought  to  restrain  Messrs.  Boulledge  from  publishing  the  work 
until  the  first  edition  was  sold  off. 

In  April,  1873,  Mrs.  Cooh  had  an  interview  with  the  Plaintiffs 
in  reference  to  the  manuscript  of  a  work  which  she  had  written, 
called  "  How  to  Dress  on  £15  a  Year  as  a  Lady,"  when  it  was 
verbally  agreed  that  the  Plaintiffs  should  publish  the  said  work 
anonymously,  bearing  all  expenses  directly  or  indirectly  connected 
therewith,  and  that  each  copy  should  be  published  at  1&,  and 
that  the  Plaintiffs  should  pay  to  Mrs.  Cook,  as  the  authoress,  a 
royalty  of  Id.  for  each  copy  sold,  reckoning  for  this  purpose 
thirteen  copies  as  twelve. 

The  Plaintiffs  accordingly  advertised  the  book  under  the  title 
of  '*  How  to  Dress  on  £15  a  Tear  as  a  Lady,  By  a  Lady,**  and,  as 
they  alleged,  they  expended  large  si^ms  in  advertising  it.    In 

Vou  X7IIL  2L  2 
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M.  R.  July,  1873,  a  considerable  sale  had  been  obtained  for  thd  work, 
1874  .  and  £100  was  paid  by  the  Plaintifis  to  Mrs.  Cook  as  her  royalty 
Waknb      on  the  copies  sold. 

Differences  having  arisen  between  Mrs.  Cook  and  the  Fl&fntifs, 
in  November,  1873,  Mrs.  Cook  and  her  husband  agreed  wifh 
Messrs.  Bouiledge  that  they  should  publish  a  revised  edition  of  the 
book,  which  they  accordingly  advertised  tinder  the  same  title, 
while  about  2000  copies  of  the  first  edition  published  by  the 
Plaintiffs  remained  unsold. 

The  Plaintiffs  then  filed  their  bill  against  Messrs.  Bouffeige 
and  Mrs.  Cook  and  her  husband  as  Defendants,  praying  a  decla- 
ration that  the  Defendant  Mrs.  Cook  was,  under  the  said  agree- 
ment with  the  Plaintiffs,  entitled  to  the  copyright  of  and  all 
beneficial  interest  in  the  said  book  for  her  separate  use,  and 
that,  being  so  entitled,  she,  by  virtue  of  the  same  agreement  or 
otherwise,  entered  into  an  implied  or  some  other  contract  witiithe 
Plaintiffs  that  no  revised,  or  altered,  or  other  edition,  and  no 
reprint  of  the  original  edition  of  the  same  book  should  be  pab- 
lished  (except  through  or  with  the  consent  of  the  Plaintifb) 
until  the  Plaintiffs  should  have  sold  all  the  copies  of  the  same 
book,  and  that  Mrs.  Cook's  separate  property  in  the  same  book  or 
in  the  copyright  thereof  was  bound  by  such  implied  contract;  and 
also  praying  that  Messrs.  Routledge  might  be  restrained  from  ad- 
vertising, publishing,  or  selling  any  revised,  or  altered,  or  other 
edition  of  the  said  book  until  all  such  copies  should  have  been 
sold. 

Mr.  E.  Beaumont  (Mr.  Fry,  Q.O.,  with  him),  for  the  PIainti£Es  :— 

Under  the  verbal  agreement  between  the  Plaintiffs  and  Mrs. 
Cook,  an  exclusive  right  was  conferred  upon  the  Plaintifis  to 
publish  the  work  during  the  pleasure  of  the  authoress :  Beade  v. 
BenUey  (1).  We  do  not  dispute  her  right  to  determine  the  joint 
adventure  at  any  moment,  but  we  submit  that,  having  determined 
it,  she  is  not  at  liberty  to  allow  another  publisher  to  issue  a  second 
edition,  so  long  as  any  copies  of  the  original  edition  remain  unsold 
on  our  hands.     Our  right  to  sell  the  remaining  stock  is  not,  and 

(1)  3  K.  &  J.  271 ;  4  K.  &  J.  656. 


VOL.  XVni.]  EQCITT  OASES.  499 

could  jQot  jbe,  disputed,  after  the  decision  in  Momtt  y.  Hall  (1),  but       M.  B. 
we  olaim  not  -only  thaJb  right,  but  also  the  right  to  insist  that  the       1874 
value  of  the  remaining  stock,  which  we  printed  in  performance  of      w^j. 
our  part  of ;  the  agreement,  shall  not  be  destroyed  by  the  issue  of  -r^   *' 

another  edition.    A  right  similar  to  that  which  we  contend  for  wfis       

recognised  in  Stoee^  v.  Cater  (2)  and  Stevens  v.  Benning  (3) ;  we 
therefore  a^k  the  Court  to  imply  a  contract  on  the  part  of  the 
authoress  not  to  publish  another  edition  until  all  the  copies  of 
our  edition  shall  have  been  sold,  and  to  enforce  that  contract 
against  Messrs,  Rwiledge,  who  had  notice  of  our  rights. 

Mr.  27.  Jones^  for  Messrs.  Bouiledge,  and  Mr.  Shortt  and  Mr. 
F.  J.  D.  BeU^  ioT  Mr.  and  Mrs.  Cooky  were  not  called  on. 

Sib  G.  JjESSEii,  M.E.  :— 

This  ig  a  bill  filed  by  some  publishers  against  some  other  pub- 
Ushers  and  Mrs.  Oook  and  her  husband,  and  it  in  effect  seeks  to 
restrain  the  lady  from  publishing  or  allowing  others  to  publish  a 
work  the  copyright  in  which  is  undoubtedly  vested  in  her.  Kow, 
if  there  is  anything  to  preyent  her  exercising  her  ri^ts,  it  must 
be  found  either  in  the  bill  or  in  the  eyldence,  and  I  cannot  find  it 
anywhere.  There  is  not,  as  far  as  I  can  see,  a  pretence  for  saying 
that  she  ever  contracted  not  to  publish  the  book,  which  is  what  I 
am  asked  to  preyent  her  from  doing. 

This  is  a  bill  for  an  injunction  in  respect  of  a  contract  as  to 
which  there  can  be  no  specific  performance.  Whatever  the  con- 
tract may  be,  it  is  not  contended  that  it  is  one  which  this  Court 
will  specifically  perform.  Therefor^  it  comes  amongst  that  class 
of  oases  of  which  Lwnley  v.  Wagner  (4)  is  a  remarkable  example, 
in  which  the  Court  ttIU  restrain  a  person  from  doing  an  act^ 
although  it  cannot  compel  the  person  so  restrained  to  specifically 
perform  the  contract,  whatever  it  be.  That  hardly  applies  here  in 
the  same  manner,  because  the  person  sought  to  be  restrained  is 
not,  nor  are  those  claiming  under  title  from  her,  required  to  do 
anything  more,  and  therefore  many  of  the  objections  which  have 

(1)  10  W.  R.  381.  (3)  1  K.  &  J.  168. 

(2)  11  Sim.  672.  (4)  1  D.  M.  &  G.  604. 
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M«B.       been  raised  «s  to  the  intQifer^Hjce  by  the  Court  ia  that. class  of 
1874.       cases  do  not  apply  here ;  but  still  it  must  not  be  forgotten,  as  was 
Wabkb      ^^  hy  Lord  St  Leonards  in  Lumley  v.  Wagri&r  (1),  that  it  is  not 
RouMDOK    a  jurisdiction  to  be  extended. 

The  jurisdiction,  if  founded  at  all,  must  be  founded  upon  con- 
tract, and  upon  clear  contract,  because  the  Court  will  not  interfere 
by  injunction,  unless  a  clear  contract  is  shewn.  Therefore,  it  is  in- 
cumbent on  the  Plaintiffs  to  shew  a  clear  contract  by  some  one  not 
to  publish  this  new  edition  of  ^the  work  in  question.  Here,  how- 
ever, the  contract,  or  whatever  it  was,  was  entered  into  with  a 
married  woman,  who  was  entitled  to  this  copyright  for  her  separate 
use ;  and,  as  I  understand  the  mere  power  of  contracting  which  a 
married  woman  has  in  respect  of  such  property,  is  not  a  power 
of  entering  into  a  personal  contract  in  the  sense  of  binding  her 
personally,  but  a  power  of  contracting  so  as  to  bind  her  property ; 
in  other  words,  you  can  enforce  that  contract  as  against  the  per- 
sons who,  for  the  time  being,  hold  that  property,  so  far  as  it  is  a 
contract  affecting  the  property.  Therefore  I  take  it  that  it  is  not 
impossible  that  a  married  woman  may  so  deal  with  copyright  to 
which  she  is  entitled  for  her  separate  use  as  to  prevent  the  assigns 
of  that  copyright  from  breaking  her  contract.  In  other  words,  I 
think  it  is  quite  possible  that  a  married  woman  may  put  a  kind 
of  fetter  upon  the  right  to  publish,  that  is,  that  she  may  so  far 
validly  bind  the  copyright,  which  is  a  right  to  publish,  that  no 
person  claiming  under  her  by  way  of  assignment  or  license  with 
notice  would  be  allowed  to  publish. 

To  illustrate  what  I  mean,  take  a  simple  instance.  Suppose  s 
married  woman  having  a  copyright  settled  to  her  separate  nse, 
agreed  to  give  an  exclusive  right  to  the  publisher  to  publish  an 
edition  of  10,000  copies  of  a  book,  and  at  the  same  time  agreed 
that  in  consideration  of  his  agreeing  to  publish  it  at  a  given  pn'ce 
per  copy,  and  to  pay  her  a  sum  of  money,  she  would  not  grant  a 
license  to  any  other  person  for  a  definite  period  to  publish  that 
book,  and  would  not  allow  it  to  be  published  either  by  herself  or 
anybody  else — that  sort  of  contract  would,  I  think,  be  enforceable 
against  any  one  who  took  either  an  assignment  or  sale  of  the  copy- 

(1)  1  D.  M.  &  a.  604. 
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right  with  notice.      If  it  were  otlierwise,  instead  of  a  married       M.  B. 
woman  having  the  power  of  dealing  with  her  property  in '  the        1874 
same  way  as  a  man,  she  would  not  have  the  power  of  enter*      Warste 
iDg  into  the  same  beneficial  arrangement  as  a  man  can  enter  uqu^'b^ge. 
into.  •  — - 

But  the  real  question  that  I  have  to  decide  comes  long  before 
we  reach  that  point.  The  question  is,  what  is  the  contract  ?  [His 
Honour  then  stated  the  facts  of  the  case.] 

It  is  not  denied  that  the  conversation  between  Mrs.  Cook  and 
Mr.  Wame  did  not  create  a  contract  for  any  definite  period.  The 
Plaintiffs'  counsel  argued  that  it  was  a  contract  revocable  by  either 
party  at  pleasure,  or  a  kind  of  joint  adventure  determinable  at 
will  "What  was  it  for  ?  The  publishers  were  to  publish  this  book, 
And  were  to  pay  a  royalty  of  \d,  for  every  copy  they  sold.'  A  very 
simple  contract.  What  did  it  imply  ?  Is  it  an  exclusive  license  ? 
It  is  agreed  that  it  is  not  an  assignment  of  the  copyright.  I  think 
it  might  be  considered  a  license,  although  that  is  by  no  means  an 
easy  thing  to  decide.  Neither  party  said  a  word  about  its  being  a 
license,  and  of  course  nothing  is  better  settled  in  a  claim  of  copy- 
right than  that  a  license  of  this  kind  would  not  be  an  assignment 
of  the  copyright.  But  then,  looking  at  the  nature  of  the  book, 
'and  to  the  circumstance  that  it  was  a  term  of  the  agreement  that 
the  publishers  should  publish  at  their  own  risk  and  pay  the  royalty, 
I  think  the  contract,  so  long  as  it  existed,  must  be  taken  to  be  an 
exclusive  contract,  that  is  to  say,  that  so  long  as  Messrs.  Wame  db 
Co.  were  allowed  to  publish,  so  long  no  one  else  coald  publish, 
neither  the  lady  herself,  or  an  assign  from  her. 

That  being  established,  what  is  the  next  right  it  gives  to  either 
party  ?  On  the  determination  of  the  partnership  adventure,  or 
whatever  you  choose  to  call  it,  what  right  had  Messrs.  Wame  cfr 
Co>  in  the  book  ?  There  is  authority  upon  the  subject,  but  I  do 
not  think  it  wants  authority.  I  think  it  is  plain  that  no  termina-* 
tion  of  the  agreement  could  deprive  them  of  the  right  of  selling 
the  copies  which  they  have  themselves  printed  under  this  arrange- 
ment Whether  the  arrangement  was  at  will  or  for  a  term,  the 
publishers  must  retain  the  right  of  selling  for  their  own  benefit 
{subject  to  the  royalty)  the  copies  which  they  have  printed  at  their 
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M.  B.       own  expense  in  reliance  upon  that  agreement    So  far  I  go  witli 

1874        the  Plaintiffisy  but  the  Flamtififs  then  want  me  to  import  something 

Wabhb      ®^se,  not  only  that  the  publishers  should  have  a  right  to  sell  any 

BoTTEXEDOB    ^P^®^  ^^^7  flight  havo  printed  before  the  disagreement,  but  that 

—        the  owner  of  the  copyright  should  ilot  have  the  right  to  publish  at 

all  so  long  as  any  copies  remain  unsold.    I  cannot  find  that  in  the 

agreementi  and  it  does  not  seem  to  be  reasonable  to  import  it ; 

because  it  would  come  to  this,  that  if  the  publishers  printed  a 

very  large  number  of  copies  it  would  deprive  the  authoress  of  the 

copyright  altogether.    I  cannot  import  such  an  unreasonable  term 

into  the  agreement. 

Then  it  is  said,  that  if  you  give  the  publisher  no  protection 
the  result  may  be  that  the  author  may  publish  another  edition  a 
day  or  two  after  the  publishing  of  the  first  edition,  and  so  destroy 
the  value  of  the  remaining  copies  of  the  first  edition  remaining 
unsold.  That  may  be.  And  it  is  said  that  that  is  so  unreasonable 
that  you  must  infer  some  stipulation  to  prevent  it.  Why?  Xo 
doubt  partnerships  at  will  have  their  inconveniences  as  well  as 
their  conveniences.  There  is  no  reason  why  I  should  make  per- 
sons take  up  a  totally  different  position  from  that  which  they 
have  agreed  to  take  up  because  it  might  be  convenient  to  one  of 
the  parties  after  the  termination  of  the  arrangement.  If  you  do 
want  that  protection  for  a  term  of  years,  or  for  a  definite  term, 
you  must  contract  for  it.  That  is  all.  But  I  cannot  import  sach 
a  term  into  the  contract.  If  I  did  I  should  make  partnerships  at 
will  involve  consequences  that  the  partners  never  dreamt  of. 

Suppose  two  people  took  a  shop  together  in  Ijondan,  one  finding 
the  capital  and  the  other  the  skill  and  power  of  management,  and 
suppose  the  one  finding  the  capital  took  a  lease  of  the  shop,  and 
expended  a  large  sum  of  money  in  furniture,  fixtures,  stock-in- 
trade,  and  goods,  and  suppose,  a  week  afterwards,  the  other  one 
determined  the  partnership.  No  doubt  that  might  occasion  a  verr 
great  loss  to  the  capitalist,  but  could  I  import  an  agreement  that 
the  other  man  should  not  carry  on  any  business  elsewhere  until 
sufilcient  time  had  been  given  to  enable  the  first  man  to  get 
remuneration  for  the  expenditure  in  buying  stock,  and  leasing  the 
shop,  and  so  forth,  for  that  is  what  I  am  asked  to  do  in  this  case? 
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The  ^swer  is,  no ;  if  you  wanted  to  engage  the  services  of  a       M«  B. 
skilled  man  for  a  term  of  years,  yon  should  Jiave  made  your        1874 
partnership  for  a  term  of  years,  and  then  you  could  not  have  got      Wabnb 
rid  of  him  at  your  will  and  pleasure,  but  you  have  got  the  advan-  ^^  '^^e 

tage  of  determining  the  arrangement  at  your  will  and  pleasure,        

and  you  object  to  his  determining  it  when  he  likes.  In  fact,  I  am 
asked  to  make  an  agreement  for  the  parties,  and  an  agreement 
which  I  am  satisfied  was  never  contemplated  on  the  part  of  the 
lady,  and  I  very  much  doubt  whether  it  was  ever  contemplated  by 
the  publishers.  I  believe  the  publishers  relied,  not  upon  any  legal 
bargain  at  all,  but  upon  this:  they  had  great  experience  with 
authors,  and  they  had  found  that,  as  a  rule,  when  arrangements  of 
this  kind  were  made,  they  were  not  broken  without  sufficient 
reason ;  and  I  cannot  help  seeing  that,  in  this  case,  if  something 
had  not  occurred,  which  it  is  not  for  me  to  say  was  or  was  not  a 
sufficient  reason,  but  which  the  lady  thought  a  sufficient  reason, 
this  bargain  or  arrangement  would  have  gone  on,  and  would  not 
have  been  terminated,  and  that,  in  my  opinion,  is  what  the  ]pub- 
lishers  relied  on,  and  that  is  what  the  lady  relied  on.  This 
bargain  has  been  put  an  end  to,  and  I  cannot  make  a  new  bargain 
for  the  parties ;  and  I  say  it  is  not  only  not  necessary  to  infer  any 
such  term  as  the  Plaintiffs  insist  upon,  but  I  think  the  introduc- 
tion of  such  a  term  would  be  irrational ;  and  as  there  is  no  such 
term  in  the  contract,  and  I  decline  to  infer  one,  the  result  is  that 
there  is  no  breach  of  contract  of  which  the  Plaintiffs  can  complain, 
and  consequently  this  bill  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Beaunuml  <&  Son. 
Solicitors  for  the  Defendants :  Mr.  A,  B,  Eordem  ;  Vessrs.  AUen 
A  Son. 
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June  24. 


M.  E.  WELLS  V.  WELI^. 

J5I^  '  •  '  [1873    W.    75.] 

Will — Wordi  **My  Nephews  and  Nieces  ^^-Nieee  hy  Affinity, 

Testatrix,  after  giving  a  specific  bequest  to  A,  2?.,  wbo  was  her  faosbaiid'i 
niece^  but  whom  she  there  described  as  '*  my  niece,  A,  B^!*  afterwards  gsve 
the  residue  of  her  property  thus :  "  uato  all  my  nephews  and  nieces  " : — 

Held,  that  the  nephews  and  nieces  by  blood  of  the  testatrix  were  entitled 
to  the  residue,  to  the  exclusion  of  A,  B, 

Grant  v.  Grant  (1)  disapprored, 

Catherine  wells,  by  her  wlll,  gave  various  specificbequests 
to  her  nephews  and  nieces  therein  named,  and  among  them  was 
the  following  bequest : — ^**  I  give  to  my  niece  Ann  Bwrman  my 
large  dinner  dish  and  basiu;"  and  she  gave  the  residue  of  her 
personal  estate  and  effects  as  follows : — '^  unto  all  my  nephews 
i^nd  nieces  who  shall  be  living  at  the  time  of  my  decease,  to  be 
equally  divided  between  them." 

The  testatrix  left  eleven  nephewB  and  nieces  her  Burvivingy  and 
there  were  at  the  date  of  her  will  and  at  the  time  of  her  deatk 
nine  nephews  and  nieces  of  her  husband,  one  of  whom  was  the  said 
Ann  Burman. 

The  question  arose,  on  further  consideration  of  a  suit  for  the 
administration  of  the  estate,  whether  Ann  Surtnan  was  entitled 
to  a  share  in  the  residuary  gift  as  one  of  the  '^  nieces  "  of  the 
testatrix, 

Mr.  Speed,  for  the  executors. 

Mr.  H.  A.  CUffard,  for  Ann  Barman  ;— 

The  testatrix  in  this  case  has  put  her  own  construction  upon 
the  words  *^  nephews  and  nieces,"  for  among  a  number  of  specific 
gifts  to  her  nephews  and  nieces  in  the  earlier  part  of  the  will  she 
has  given  one  to  her  husband's  niece,  Ann  Burman,  who  is  there 
described  as  ^'  my  niece,"  and  who,  therefore,  cannot  be  excluded 
from  the  residuary  gift  ^'to  all  my  nephews  and  nieces/'    The 

(1)  Law  Rep.  5  C.  P.  380,  727. 
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question  of  a  gift  to  nephews  or  nieces  by  affinity  was  considered       **•  ^• 
in  Smith  v.  Lidiard  (1)  and  in  James  v.  SmUh  (2).  J^    •  i 

In  Grant  v.  Orant  (3),  where  thcrd  was  a  gift  to  **  my  nephew  Wilm 
Joseph  Grant*'  and  the  testator  bad  a  nephew  of  his  own  named  Wells. 
Joseph  Chrant,  and  his  wife  had  also  a  nephew  of  the  same  name, 
it  was  held  by  the  Exchequer  Chamber,  affirming  a  decision  of 
the  Court  of  Common  Fleas,  that  extrinsic  evidence  might  be 
admitted  to  shew  that  the  wife's  nephew  was  the  one  intended. 
There  was  a  similar  decision  of  the  Court  of  Probate  in  reference 
to  the  same  will  (4).  That  case  is  a  direct  authority  in  fayour  of 
the  present  contention,  and  cannot  be  set  aside  in  consequence  of 
the  dicta  in  the  judgments  of  the  Court  of  Appeal  in  In  re 
Blower* 8  Trusts  (5)  and  in  Sherratt  v.  Mountford  (6),  where  nephews 
and  nieces  by  affinity  are  said  to  be  nephews  and  nieces  in  a 
secondary  sense. 

Here  the  testatrix  has  clearly  shewn  that  she  considered  Ann 
Burman  as  her  niece,  for  she  has  so  described  her.  She  must, 
therefore,  be  taken  to  be  one  of  the  objects  of  the  residuary  gift. 

Mr.  Henderson,  for  the  nephews  and  nieces  of  the  testatrix  who 
claimed  to  be  entitled  to  the  exclusion  of  Ann  Burtnan,  was  not 
called  on. 

Sib  G.  Jessbl,  M.B.  : — 

I  think  Mr.  Giffard  has  argued  this  case  exceedingly  well. 

Where  a  word  has  a  primary  signification  those  who  allege 
that  the  testator  used  it  in  another  signification  cannot  shew  it  by 
parol  evidence  extrinsic  to  the  wilL  Here  there  is  a  gift  in  these 
terms,  "  TJnto  all  my  nephews  and  nieces."  Have  these  words  a 
primary  signification  ?  The  Court  of  Appeal  has  so  decided  in  two 
cases.  In  the  case  of  In  re  Blower^s  Trusts  (7)  Lord  Justioe 
Mellish  observed :  *'  It  is  clear  that  the  words  '  nephews  and  nieces ' 
prima  faeie  mean  the  children  of  brothers  and  sisters;"  and  in 
Sherratt  v.  Mountford  (8)  the  same  learned  Judge  observed: 

(1)  3  K.  &  J.  262.  (5)  Law  Rep.  6  Ch.  351. 

(2)  14  Bim.  214.  (0)  Ibid.  8  Ch.  928. 

(3)  Law  Rep.  6  C.  P.  380,  727.  ,           (7)  Ibid.  6  Ch.  365. 

(4)  Ibid.  1  P.  &  D.  654.  (8)  Ibid.  8  Ch,  928,  931. 


506  EaUITT  OASES.  .-    -.{LB. 

M.  B.      "  There  is  no  doubt  a  man's  own  nephews  and  nieces  are  primarily 

1874       his  nephews  and  nieces,  but  I  am  of  opinion  that  his  wife's  nephews 

Wells      ^^'^  nieces  are  his  nephews  and  nieces  according  to  the  ordinarj 

Wk'lls.      ^^°^g  of  *^«  ^o^^»  ^  ^  secondary  sense." 
If  that  is  so,  the  words  **  my  in^hews  and  nieces  "  must,  accord- 
ing to  these  decisions,  mean  nephews  and  nieces  in  the  primary 
sense,  unless  there  is  something  in  the  context  to  give  the  words  a 
different  meaning. 

Then  it  is  said  that,  as  in  the  former  part  of  the  will,  Ann  Bur* 
man  is  described  by  the  testatrix  as  "  my  niece  " — she  being  a  niece 
of  the  husband  of  the  testatrix,  and  only  a  niece  by  affinity, 
and  the  word  being  used  in  its  secondary  meaning — the  words 
"nephews  and  nieces"  must  be  taken  to  hare  that  secondary 
meaning  in  the  residuary  gift.  But  I  am  of  opinion  that  yea 
cannot  import  the  secondary  meaning  of  the  word  into  the  resi- 
duary gift  merely  because  it  has  been  used  in  the  former  part 
of  the  will,  and  in  this  I  agree  with  the  view  taken  by  Yice- 
Chanoellor  Wood  in  Smiih  v»  Lidiard  (1). 

The  only  difficulty  in  the  case  arises  from  the  decision  of  the 
Exchequer  Chamber  in  Orani  v.  Grant  (2).  But  that  case  only 
decided  that  the  primary  meaning  of  the  word  ''  nephew  "  included 
not  only  the  child  of  the  testator's  own  brother,  but  also  the 
child  of  his  wife's  brother.  That  is  a  question  not  of  law  but  of 
the  English  dictionary,  cmd  according  to  my  view  of  the  English 
language,  the  ordinary  meaning  of  the  words  '^  nephews  and  nieces'* 
is  a  man's  own  nephews  and  nieces,  that  is  by  consanguinity  and 
not  affinity,  and  therefore  I  am  of  opinion  (as  I  must  decide 
between  the  judgments  of  the  two  Courte)  that  the  decision  of  the 
Court  of  Appeal  in  Chancery  is  to  be  preferred. 

That  being  my  view,  as  it  was  the  view  of  Vice- Chancellor  Wo(d 
iii  Smith  v.  Lidiard^  I  hold  that  the  nephews  and  nieces  of  the 
testatrix  by  blood  are  the  only  persons  entitled  to  take. 

Solicitors :  Messrs.  Taylor^  Eoare^  Taylor ,  dt  Cooke,  agents  for 
Mr.  jB.  C.  Heath,  Warwick, 

(1)  3  K.  &  J.  262.  (2)  Law  Kep.  6  C.  P,  727. 
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Jtdy  11. 


Jn  re  ESSEX  J3REWERT  COMPANY.  M.  B. 

BARNETrS  CASK.  ^^* 

Company — Allotment  0/  Shares — Ultra  Vires  Contract — jRescinding. 

A  company  was  formed  in  1871  with  a  capital  divided  into  sharee  of  £5 
each.  The  capital  uot  having  been  all  taken  up,  the  directors  passed  a  reso- 
lution that  each  of  the  existing  shareholders  should  have  the  option  of  taking 
the  nnissaed  shares  at  £1  each  in  proportion  to  his  holding.  Allotments 
were  made  of  shares  in  pursuance  of  this  resolution  to  yarious  persons, 
induding  JB^,  one  of  the  directors.  Afterwards  it  was  discovered  that,  the 
transaction  was  ultra  vires,  and  the  directors  passed  a  resolution  rescinding 
their  previous  resolution  and  the  allotments,  and  B*s  name  was  never  placed 
on  the  register  of  shareholders  in  respect  of  them.  The  company  having  been 
'Wound  u]^  compttlsorily  :-^   . 

Zfdd^  that  the  rescission  was  valid,  and  that  B,  was  not  a  contributory  in 
respect  of  the  shares  so  allotted  to  him. 

■ 

1  HE  E88ex  Brewery  Company  was  registered  in  If Bhih,  1871,  as 
a  company  with  limited  liability,  having  a  capital  of  £30,000 
divided  into  6000  shares  of  £5  each. 

Part  only  of  the  capital  was  snbseribed  for  previously  to 
September,  1872,  and  at  a  meeting  of  the  board  of  directors  held 
on  the  19th  of  that  month,  it  was  resolved  that  each  shareholder 
should  have  the  option  of  takiug  the  remaining  shares  at-  £1  each 
share  pro  rata  to  his  holding;  and  in  case  of  any  shardidlder 
declining  to  take  them,  the  shares  then  remaining  to  be  offered  to 
the  other  bhareholdera  at  the'  same  price.  ^ 

Edward  Samett,  who  was  one  of  the  directors  and  *  had  been 
present  at  the  meeting  of  the  19th  of  September,  applied  verbally 
for  1000  shares  on  the  terms  of  this  resolution ;  and  at  a  board 
meeting  held  on  the  26th  of  September  (at  which  BameU  was  not 
present)  it  was  resolved  that  1000  shares  be  allotted  to  him.  At 
the  next  board  meeting,  held  on  the  3rd  of  October  (at  which 
BameU  was  present),  it  was  resolved  as  follows:  ''That  half  the 

■ 

amount  due  on  the  shares  allotted  last  meeting  be  paid  up  in  seven 
days;"  and  it  appearled  from  the  minutes  that  Bameit  there  and 
then  paid  £500  on  account  of  1000  shares  allotted  to  him. 
The   directors  passed  the  aforesaid  resolutions  in  the  belief 
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M.  B.       that  they  had  ^ower  to  isstie  the  shares  as  fully  paid  up  at  the 

1874        price  of  £1  each ;  but  soon  after  the  3rd  of  October,  1872,  the 

BABNiTT'a    auditor  of  the  company  raised  a  question  as  to  the  legality  of  the 

^^"'       transaction,  and  both  the  board  and  Mr.  Bamett  were  advised  by 

their  respective  solicitors  that  the  transaction  was  vlira  vires. 

On  the  29th  of  November,  1872^  the  directors  passed  the  fol- 
lowing resolution :  ^'  That  inasmuch  as  the  directors  axe  advised 
that  they  have  no  power  to  issue  fully  paid-up  shares  on  payment 
of  any  less  sum  than  the  nominal  amount  of  such  shares,  the  reso* 
lutions  passed  at  the  several  board  meetings  held  on  the  19th  and 
26th  of  September  be  rescinded,  and  all  applications  for  shares  on 
th&  terms  of  the  resolutions  be  cancelled,  and  all  sums  received  on 
such  applications  be  returned  forthwith,  or  as  soon  as  the  funds  of 
the  company  may  permit;  and  until  payment,  the  sums  so  paid  be 
carried  over  to  the  separate  accounts  of  the  persons  having  paid 
the  amounts," 

In  pursuance  of  ^is  resolution  Kr.  Bamett  was  credited  with 
£500  in  the  books  of  the  company.  His  name  was  never  placed 
on  the  register  of  shareholders  in  respect  of  these  shares. 

The  company  having  been  ordered  to  be  wound  up,  the  official 
liquidator  took  out  a  summons,  seeking  to  place  him  on  the  list  of 
contributories  in  respect  of  these  1000  shares.  This  summons 
was  supported  by  a  creditor  who  had  leave  to  attend  the  pro- 
ceedings, and  was  adjourned  into  Court  and  now  came  on  to  be 
heard, 

Mr.  8ou4hffate,  Q.C.,  and  Mr,  W.  F.  Bdbinean,  for  the  official 
liquidator. 

Mr.  Byrne,  for  a  creditor  having  leave  to  attend : — 

These  shares  have  been  completely  and  effectually  allotted; 
and  the  fact  that  Bametfa  name  was  never  entered  in  the 
register  was  immaterial.  Consequently  the  shares  must  be  paid 
for  in  cash,  as  provided  by  the  Companies  Act,  1867,  s.  25.  The 
arrangement  as  to  the  shares  being  treated  as  fully  paid  up  is  not 
binding  on  the  company ;  but  the  directors  cannot  take  advantage 
of  that.  A  contract,  if  adopted  by  the  company,  is  binding  on 
a  director,  though  it  may  be  uitra  vires :  Bobinson^s  Executors' 


VOL.  XYHL]                       EQOiW  QA^ES-  509 

Cm  (1)];  Bk  parts  Stanhope  (2) ;   WooUaOon's  Caae  (S).     The  M.  B. 

directors  could  not,  by  xescioding  the  contract,  get  a  benefit  for  1874 

one  of  themselves*  BAmmr's 


Mr  Graham  Hastings^  for  another  creditor. 

Mr.  Marten^  Q.O.9  and  Mr.  BardsweU,  for  Mr.  Bamett,  were  not 
cidled  upon. 

Sib  Gr.  Jessel,  M.B. : — 

This  cas^  appears  to  me  to  be  very  clear. 

The  directors  of  a  company  pass  a  resolution  to  allot  shares  as 
having  £5  paid  up  on  a  payment  of  £1.  An  allotment  is  made 
accordingly,  and  lOa.  in  the  pound  is  paid.  Then,  before  registra- 
tion, they  get  advice  and  are  told  that  their  resolution  is  ultra 
vires,  as  in  fact  it  was.  They  then  pass  another  resolution  rescinding 
the  former  one,  and  they  say  to  the  allottee, "  As  it  is  not  convenient 
for  us  to  return  the  money  you  have  paid,  we  shall  credit  you  with 
it,  and  treat  it  as  a  loan  to  the  company,"  Both  sides,  in  fact, 
repudiated  the  contract ;  and  I  am  of  opinion  they  were  entitled 
to  do  so.  There  is  no  authority  which  says  that  where  an  invalid 
allotment  to  a  director  has  not  been  completed  by  registration,  it 
cannot  be  rescinded.  Mr.  Bamett  cannot  be  settled  on  the  list 
in  respect  of  those  1000  shares;  and  the  application  must  be 
refused  with  costs. 

Solicitors :  Messrs.  EdUams,  Son,  db  Coward ;  Messrs.  Motley  & 
Shirreff;  Messrs.  Beep,  Lane,  dk  Co. 

(1)  2  D.  M.  &  G.  517.  (2)  19  L.  J.  (Ch.)  389. 

(3)  4  De  G.  &  J.  437. : 


Case. 
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M.  R.  BELLAIKS  V.  BEJLLAIBS. 

1874- 


Jvkf  3, 16. 


[1873    B.    118.] 

Legacg^-Candiiion  in  JRestraint  of  Marrvage-^Fund  arising  from  Frooeeds  (f 

Sale  of  Bealty — Mixed  Fund, 
• 
A  ecmdition  Baboeqttent  in  restouat  pf  mamage  la  void  if  annexed  to  a 
gift  of  the  income  arisiiig  from  a  mixed  fund  consisting  of  the  proceeds  of 
sale  of  real  estate  and  pure  personal  estate : — 

Senibie,  such  a  condition  is  also  void  if  the  gift  be  of  income  of  a  fani 
aribihg  ftom  the  proceeds  of  sale  of  realty  only. 

1  HE  Bev.  Henry  BeBairSp  by  his  will^  dated  the  14th  of  June, 
1861,  gave  his  residuary  real  and  person£d  estate  to  trustees  upon 
trust  to  sell  his  real  estatOi  and  to  sell,  call  in,  and  conyert  into 
money  such  part  of  his  personal  estate  as  should  not  consist  of 
ready  money ;  and  to  invest  the  proceeds  of  such  sale,  calling  io, 
and  conyeision^  and  of  his  ready  money,  as  therein  mentioned,  and 
to  divide  the  income  of  such  investments  into  forty  equal  parts, 
and  pay  the  same  between  his  seven  children  in  the  shares  fol- 
lowing :  that  is  to  say,  to  his  daughter  Laura  Parker  BeUairs  ten 
shares  thereof;  to  his  daughter  Nona  Maria  Stevenson  BeUairs  ten 
shares  thereof;  to  his  daughter  Frances  Lake  Broum  four  shares 
thereof;  to  bis  daughter  Agnes  HuJbert  four  shares  thereof;  to  his 
son  WiBiam  Oswald  Mackenzie  BeUairs  three  shares  thereof;  to  his 
SOB  AriJmr  Eeathooie  BeUairs  six  shares  thereof;  and  to  his  son 
OeorgeByng  BeUairs  three  shares  thereof;  and  after  the  decease 
of  any  one  or  more  of  the  said  seven  children,  to  hold  the  said 
investments  upon  the  trusts  therein  mentioned. 

The  testator  made  a  first  codicil  to  his  will,  the  provisions  of 
which  are  immaterial  to  be  mentioned.  He  also  made  a  second 
codicil,  dated  the  3rd  of  November,  1871,  which,  after  reciting  that 
by  his  will  he  had  directed  the  income  of  his  residuary  estate  to 
be  divided  into  certain  shares,  and  had  given  to  his  daughter 
Lawra  Barker  BeUairs  ten  of  such  shares  and  to  his  daughter 
Nona  Maria  Stevenson  BeUairs  ten  shares,  proceeded  as  follows  :— 

'<  Now  I  do  hereby  declare  that  on  the  marriage  of  either  of  my 
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said  daughters  the  bequests  of  the  said  shares  so  given  to  them        M.  B. 
and  each  of  them  as  aforesaid  shall  absolutely  cease  and  be  void ;        i874 
and  in  lieu  and  substitution  thereof  I  give  and  bequeath  to  such    BiixAiRa 
one  of  them  as  shall  have  so  matried,  four 'shores  only  of  my  said    ^    *- 
residuary  estate.  .  •  .    And  I  give  and  bequeath  to  such  one  of       — -- 
my  said  daughters,  so  long  as  she  shall  remain  unmarried,  thirteen 
of  the  said  shares  in  my  said  residuary  estate.    But  I  direct  that 
the  same  be  reduced  to  four  shares  only  on  her  marriage.  .  •  .  And 
I  hereby  direct  that  on  one  of  my  said  daugfatera  being  maitied, 
the  three  overplus  shares,  and  in  case  of  both  of  my  said  daughters 
marrying,  the  twelve  overplus  shares^  shall  fall  into  and  form  part 
of  my  said  residuary  estate,  and  be  divided  as  i&  my  said  will  is 
mentioned." 

The  testator  died  on  the  17th  of  April,  1872,  being  at  the  time 
of  his  death  entitled  to  a  large  amount  of  real  estate^  and  also  to 
considerable  personalty. 

Subsequently  to  the  testator's  death  his  daughter  Lcmra  Parker 
Bellairs  intermarried  with  John  Trice. 

This  suit  was  instituted  for  the  administration  of  the  testator's 
estate,  and  now  came  on  to  be  heard  on  further  consideration. 
The  main  question  was  whether  Mrs.  Trice  had  forfeited  her  share 
of  the  income  of  the  testator's  residuary  estate,  which  had  been 
converted  and  invested  in  accordance  with  the  provisions  of  the 
testator's  will. 

Mr.  Marten,  Q.C.,  Mr.  BagBha/we,  Q.a,  Mr.  ChUty,  Q.C.,  Mr.  B.  B. 
BofferB,  Mr.  Kekewieh,  and  Mr.  Dyne^  for  various  parties  interested 
in  the  estate : — 

We  submit  that  the  directions  in  the  second  codicil  are  valid 
and  effectual,  at  all  events  'in  so  far  as  the  trust  fund  represents 
the  proceeds  of  real  estate. 

We  say,  first  of  aU,  that  on  the  true  construction  of  the  will 
this  is  a  gift  of  ten  shares  of  the  income  to  Laura  Tarker  Bellairs 
until  her  marriage,  and  from  and  after  her  marriage,  of  four  shares 
only ;  and  such  a  gift  is  perfectly  valid :  Rochford  v.  Hackman  (1) ; 
Evane  v.  Bosser  (2) ;  Heafh  v.  Lewis  (3) ;  Well  v.  Qrace  (4).    But 

(1)  9  Hare,  476.  (3)  3  D.  M.  &  G.  954. 

(2)  2  H.  di;  M.  190.  (4)  2  Fh.  701. 
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M.  B.  even  if  the  clause  is  to  be  construed  as  creating  a  forfeiture  on 

1874  marriage,  still  such  a  forfeiture  is  perfectly  valid  having  regard  to 

BeiZubs  ^^^  nature  of  the  property,  which  (to  a  large  extent  at  least)  has 

T>«T'.,^  arisen  from  the  sale  of  real  estate. 

Bellaibs. 

The  rule  that  conditions  in  restraint  of  marriage  are  void  is 

unknown  to  the  common  law;  it  was  borrowed  by  the  Eccle- 
siastical Courts  from  the  canon  law,  and  applies  only  to  gifts  oTei 
which  those  Courts  had  jurisdiction,  viz.,  money  legacies  and  gifts 
of  pure  personalty. 

A  condition  in  restraint  of  marriage  is  valid  if  annexed  to  a  gift 
of  an  estate  in  fee  simple:  Earl  of  Arundd's  Case  (1). 

Again,  such  a  condition  may  be  annexed  to  a  portion  charged 
on  land :  Pawlett  v.  Pawlett  (2) ;  Harvey  v.  Aston  (3).  In  8eoU  v. 
Tyler  (4)  Lord  Thurlow  says  this :  "  Land  devised,  charges  upon 
it,  powers  to  be  exercised  over  it,  money  legacies  referring  to  such 
charges,  money  to  be  laid  out  in  lands  (though  I  do  not  find  this 
yet  resolved)  follow  the  rule  of  the  common  law,  and  such  trusts 
are  to  be  executed  with  analogy  to  it."  This  clearly  applies  to  a 
fund  arising  from  the  sale  of  real  estate. 

Li  fact,  the  rule  of  the  canon  law  applies  only  to  pure  per- 
sonalty, and  does  not  apply  to  funds  derived  from  real  estate  oyer 
which  the  Ecclesiastical  ^Courts  never  had  any  control :  Yaies 
V,  Phettiplace  (5)  ;  Beyntah  v.  Martin  (6)  ;  Marples  v.  Bain- 
Iridffe  (7). 

[The  Master  of  the  Bolls  : — Is  there  any  case  of  a  mixed 
fund  ?  This  is  a  fund  arising  from  realty  and  personalty ;  must  it 
not  be  kept  together?  and  if  so,  must  not  the  rule  applicable 
to  pure  personalty  be  followed,  as  was  done  in  Genery  v.  Fitz- 
fferald1{8)] 

The  only  decision  as  to  a  mixed  fund  is  Lloyd  v.  Lloyi  (9), 
where  Vice-Chancellor  Kinderdey  held  that  there  was  no  forfeiture ; 
but  the  question  as  to  the  application  of  the  rule  to  the  part  of  the 
fund  which  represented  realty  was  not  raised. 

(1)  Jenk.,  6  Cent,  Case  26,  p.  243 ;  (5)  2  Vem.  416. 
3  Dyer,  342  b.  (6)  3  Atk.  330. 

(2)  1  Vem.  204,  321.  (7)  1  Madd.  690. 

(3)  1  Atk.  361.  (8)  Jac.  468. 

(4)  2  Dick.  712, 719 ;  2  Bro.  C.  C.  431.  (9)  2  Sim.  (N.S.)  255. 
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It  is  not  universally  true  that  where  realty  and  personalty  are  M.  B. 

to  be  held  on  the  same  trusts  a  Court  of  Equity  will  apply  the  same  1874 

rules  to  both,  so  as  to  keep  them  together.   Forth  v.  Chapman  (1)  bellaks 

is  a  strong  instance  of  the  contrary.  Bellaibs 

[They  also  referred  to  Biahton  v.  Cobb  (2) ;  Grace  v.  Webb  (3) ;        

Morley  v.  Bennoldson  (4) ;  Jarman  on  Wills  (5).] 

Mr.  Wilbraham  Ford,  for  Mr.  and  Mrs.  PTrice,  was  not  called 
cpon. 

Sib  Gt.  Jessel,  M.R.  : — 

It  is  no  part  of  my  duty  to  make  new  law  simply  because  I  think 
the  old  law  unreasonable ;  that  is  the  province  of  the  Legislature 
and  not  of  a  Judge.    Where  I  find  a  point  decided,  however  I  may 
lament  the  result,  I  think  I  am  bound  to  follow  the  decision, 
and  to  construe  it  fairly,  and  not  seek  to  evade  it  or  fritter  it 
away  by  introducing  distinctions  only  invented  for  the  purpose  of 
pronouncing  another  decision,  which  in  my  opinion  would  be  more 
in  conformity  with  reason.    In  the  present  case  the  law  is  settled 
thus  far,  that  a  general  condition  prohibiting  marriage,  by  which  a 
legacy  is  cut  down,  is  void.     I  consider  that  to  be  the  law  of  the 
Courts  of  Equity.    It  is  equally  the  law  of  these  Courts  that  a 
charge  on  land  does  not  follow  the  same  rule,  it  follows  the  rule  of 
the  common  law,  as  it  is  called,  as  distinguished  from  the  rule  of 
equity.     In  this  particular  case  the  gift  is  not  of  property  strictly 
within  either  definition.    It  is  a  gift  of  the  proceeds  of  the  sale  of 
realty  directed  to  be  sold  under  a  valid  trust  for  sale,  which  has 
been  carried  out,  combined  with  a  gift  of  the  personal  estate.   This 
gives  rise  to  two  considerations,  or  rather  two  questions :  first,  what 
rule  is  to  be  applied  in  this  Court  as  regards  legacies  arising  or 
payable  out  of  the  proceeds  of  the  sale  of  land  directed  to  be  sold 
by  a  valid  testamentary  trust  i  secondly,  what  rule  applies  to  a 
mixed  fund  of  the  kind  in  question.    There  is,  however,  a  pre- 
liminary question  to  be  decided :  is  there  or  is  there  not,  on  the 
construction  of  these  testamentary  instruments,  such  a  condition 
as  that  which  is  prohibited  by  the  rule  of  Courts  of  Equity  ?  Now 

(1)  1  P.  Wms.  663.  (3)  15  Sim.  384. 

(2)  9  Sim.  615 ;  5  My.  «&  Cr.  145.  (4)  2  Hare,  570. 

(5)  3rd  Ed.  vol.  ii.  p.  45. 
Vol.  XVIII.  2  Af  2 
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M.  R.       this  preliminary  question,  I  must  say — notwithstanding  the  argu- 

1874        ments  addressed  to  me,  and  considering  the  .instruments,  as  I  am 

Bbllatrs     bound  to  do,  irrespective  of  legal  decbions  on  the  subject,  but  only 

Bbllaibs.     ^T^'^g  ^o  ascertain  their  meaning — appears  to  me  very  plain.  [His 

Honour  then  stated  the  provisions  of  the  will,  and  read  the  second 

codicil,  and  continued : — ] 

On  these  words  the  case  appears  so  plain  that  I  should  have 
thought  it  scarcely  could  be  argued.  However,  it  is  somewhat 
curious  that  on  this  point  two  of  the  cases  cited  before  me  have 
a  direct  bearing.  Neither  case  is  so  strong  on  the  question  of 
construction  as  the  one  before  me,  but  they  are  worth  refening 
to  because  there  were  similar  expressions  to  be  construed  there. 
Those  cases  are  the  cases  of  Lloyd  v.  Lhyd  (1),  which  I  shall  have 
to  refer  to  for  another  purpose,  and  Morley  v.  Bennoldsan  (2),  in 
both  of  which  words  much  less  strong  than  those  used  by  this 
testator  were  held  to  create  a  condition  of  forfeiture ;  and  I  feel 
compelled  so  to  hold  in  this  case. 

The  question  of  construction  being  so  decided,  I  am  driven  now 
to  the  questions  of  law.  As  I  said  before,  there  is  no  contest  about 
the  rule  as  to  personal  estate.  There  is  no  contest  as  to  the  rule  as 
to  charges  on  land.  What  is  the  rule,  first  of  all,  as  to  gifts  out  of 
the  proceeds  of  the  sale  of  land  directed  to  be  converted  ?  Upon 
that  I  feel  myself  compelled  to  say  that  the  rule  of  this  Court  as 
to  legacies  out  of  the  proceeds  of  the  sale  of  land  so  directed  to  be 
converted  is  the  same  as  is  applicable  to  personal  estate.  It  is  not 
necessary  to  go  over  all  the  authorities,  but  looking  at  SeoU  v. 
Tyler  (3),  which  is  a  leading  case  on  the  subject,  I  think  we  most 
agree  that  the  rule,  whatever  it  is,  was  derived  chiefly  from  the 
civil  or  canon  law.  The  history  of  the  rule  appears  to  be  this:  it 
was  a  rule  of  the  civil  law  adopted  by  the  Ecclesiastical  Courts; 
then  those  Courts  having  adopted  it,  it  was  adopted  as  a  role  of 
the  Courts  of  Equity ;  but  the  Courts  of  Equity  did  not  consider 
themselves  bound  by  the  precise  rule  of  the  civil  law,  but  de- 
parted from  the  civil  law  in  most  material  particulars.  Thus,  the 
Courts  of  Equity  held  that  it  did  not  apply  to  conditions  precedent 
Again,  they  held  that  it  did  not  apply  to  a  condition  restrain- 

(1)  2  Sim.  (N.S.)  256.  (2)  2  Hare,  670. 

(3)  2  Dick.  712  j  2  Bio.  C.  C.  431. 
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ing  marriage  under  a  given  age,  and  so  on.     That  is,  the  rule      M.  B. 
adopted  in  our  Courts  was  not  the  rale  of  tlie  civil  law,  it  has       1874 
been  modified — it  is  in  fact  a  new  rule,  although  the  reason  of  its    bellairs 
importation  was  its  use  in  the  Ecclesiastical  Coui-ts.    The  rule,    Bn^juBs 

therefore,  was  brought  into  the   Court  of  Chancery  as  a  rule       

applying  to  legacies  out  of  personal  estate.  Now  it  so  happens 
that  other  rules  were  brought  into  the  Court  of  Chancery  in  the 
same  way,  and  amongst  other  rules  brought  into  the  Court  of 
Chancery  in  the  same  way  was  a  rule  that  a  legacy  payable  to  a 
person  at  a  future  time  was  not  contingent ;  that  is,  it  was  held  to 
be  a  legacy  presently  given  but  payable  at  a  future  time,  and 
consequently  not  to  be  contingent  but  vested;  in  other  words, 
though  the  legatee  died  under  the  prescribed  age  at  which  the 
legacy  was  made  payable,  the  administrator  of  the  legatee  became 
entitled  to  the  legacy.  That  was  adopted  in  exactly  the  same 
way  as  the  other  rule,  because  it  was  the  rule  of  the  Ecclesiastical 
Court;  the  only  difference  was,  that  being  adopted  it  was  not 
modified.  On  that  Lord  Keeper  Guildford,  in  PawleU  v.  Poto- 
Idi  (1),  s€ud :  **  As  to  a  legacy  devised  by  a  will,  I  take  the  law  to 
be  settled,  that  where  it  is  debiium  in  pressentiy  though  not  pay- 
able till  a  future  day,  it  shall  go  in  a  course  of  administration ; 
and  the  reason  is,  that  it  takes  place  on  the  personal  estate,  and 
depends  purely  on  a  vrill,  which  is  to  be  construed  and  expounded 
in  the  Spiritual  Court ;  and  in  such  case  it  is  but  just  that  the 
legacy  should  go  in  a  course  of  administration,  in  regard  it  comes 
out  of  the  personal  estate."  So  that  the  rule  came  to  our  Courts 
in  precisely  the  same  way.  Now  the  same  question  arose  as  to 
the  mode  in  which  this  fund,  which  lies  between  the  two,  namely, 
the  fund  which  arises  from  the  sale  of  land  directed  to  be  sold, 
axui  which  is  foxmd  by  a  Court  of  Equity  in  a  state  of  money, 
is  to  be  dealt  with,  and.  as  to  what  rules  apply  to  such  a  case ; 
and  that  question  was  discussed  and  decided  in  the  case  of  Be 
Harfs  Trusts  (2),  and  it  was  decided  tliere  by  the  Lords  Justices 
that  in  that  class'  of  oases  the  money  found  in  the  shape  of 
money,  though  it  arose  from  the  proceeds  of  land  directed  to 
be  sold  by  the  testator,  was  to  be  treated  for  the  purpose  of  con- 
Btraction,  and  especially  for  the  purpose  of  the  rule  as  to  vesting, 

(1)  1  Vern.  323  (2)  3  De  G.  &  J.  195. 

2  Jlf  2  2 
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M.  B.  as  falling  within  the  class  of  personal  estate.  That,  I  think,  is 
1874  quito  clear  from  the  judgment  of  both  the  Lords  Justices.  It  may 
BbllTirs  ^  s^^  ^1^^*  ^^13  is  a  mere  analogy.  If  so,  it  is  a  very  cogent 
analogy.  Both  rules  are  derived  from  the  same  Court,  the 
Spiritual  Court;  both  adopted  in  equity  for  the  same  reason. 
They  are  rules  governing  personal  estate,  and  then  when  the 
question  arises  under  which  class  this  particular  case  falls,  the 
Court  of  Appeal  has  decided  as  to  one  rule  that  it  faUs  under  the 
personal  estate  class.  But  I  am  not  sure  that  it  is  a  mere  analogy. 
Is  the  rule  one  of  policy  or  one  of  construction  ?  If  it  is  a  mle  of 
construction,  then  it  is  more  than  analogy.  Now  if  the  rule  were 
really  one  of  policy  you  never  could  evade  it  by  a  change  in  the 
form  of  words.  But  it  is  admitted  you  can  so  evade  it ;  that  if  you 
put  it  in  the  form  of  limitation — if,  for  example,  you  had  given  this 
life  interest  to  this  young  lady  until  she  married,  and  then  upon 
marriage  had  given  it  over — it  is  not  disputed  that  that  would  hare 
been  good.  Therefore,  it  seems  to  be  a  rule  of  construction.  The 
reason  of  the  rule  may  have  been  policy ;  but  the  actual  question 
the  Court  has  to  decide  is  whether,  according  to  the  construction, 
it  is  a  condition  or  a  limitation,  and  if  it  is  found  to  be  a  condition, 
then  the  reason  which  made  that  condition  in  ierrorem  only  may 
have  been  founded  on  policy  or  supposed  policy ;  but  it  is  the  con- 
struction that  decides  that  it  is  to  be  in  terrorem,  and  therefore, 
strictly  speaking,  it  is  a  question  whether  the  testator  has  abso- 
lutely prohibited  the  marriage,  or  whether  he  has  intended  merely 
to  threaten  that  which  he  knows  cannot  be  carried  into  effect, 
•because  the  Court  construes  it  to  be  in  ierrorem.  I  think,  there- 
fore, the  rule  is  rather  to  be  considered  an  arbitrary  rule  of  con- 
struction than  to  be  founded  on  public  policy,  and  I  should  hold,  if 
it  were  merely  a  gift  of  money  arising  from  the  sale  of  real  estate, 
that  it  is  governed  by  the  rules  applicable  to  personal  legacies. 

But  there  is  another  ground  upon  which  again  I  am  bound  by 
authority.  This  is  a  mixed  fund ;  the  proceeds  of  realty  and  per- 
sonalty directed  to  be  converted  are  thrown  together  as  an  entire 
fund.  Now  the  rules  as  to  mixed  funds  are  very  different  from 
the  rules  governing  simple  funds,  arising  from  one  or  the  other 
kind  of  property.  The  general  rule  in  modem  times  has  been  to 
govern  this  mixed  fund  by  the  rules  of  personalty,  and  in  some 
cases  it  has  been  carried  so  far  that  even  where  the  only  mixture, 
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so  to  say,  was  giving  the  funds  to  the  same  objects,  that  has  been       M.  B. 
carried  out.     The  case  of  Gehery  v.  Fitzgerald  (1)  is  a  notable        1874 
example.     That  was  not  the  case  of  a  true  mixed  fund,  but  a    bbllairs 
simple  gift  of  realty  and  personalty  to  the  same  object.     When  we    B^if^^^g 

come  to  true  mixed  funds  we  find  the  law  has  been  largely  modified       

in  favour  of  the  rules  regulating  personal  estate,  as  is  shewn  by  the 
decisions  in  the  well-known  cases  of  Roberts  v.  Wdtker  (2),  Bougklon 
V.  Bougkton  (3),  and  Tench  v.  Cheese  (4).  Therefore,  if  it  depended 
simply  on  this  consideration,  I  should  be  bound  to  hold  that,  having 
a  mixed  fund,  you  are  not  to  sever  it  into  two,  and  say  it  is  valid 
as  to  so  much  as  ai*ises  from  realty,  and  invalid  as  to  so  much  as 
arises  from  personalty,  but  to  hold  that  the  two  funds  are  to  be 
kept  together,  and  that  the  rules  as  to  personal  estate  apply. 

But  I  am  not  left  to  decide  this  upon  any  notion  of  my  own. 
The  exact  point  was  decided  by  an  eminent  Judge,  Vice-Chan- 
cellor  Kindersley,  in  Lhyd  v.  Lloyd  (5),  and  though  it  is  not 
mentioned  in  the  report,  neither  he  nor,  I  think,  any  of  the  counsel 
in  the  case,  could  have  missed  it.  It  was  argued  exactly  as  if  it 
were  a  pure  gift  of  pure  personalty,  everybody  admitting  that  was 
the  law  to  govern.  The  Vice-Chancellor  treats  it  in  the  same  way, 
noticing  in  the  judgment  that  there  was  realty  and  personalty,  and 
he  gives  his  judgment  as  to  the  conditions,  and  he  held  the 
condition  to  fail  as  regards  the  gift  over  on  the  marriage  of  the 
single  woman.  So  that  the  case  of  Lloyd  v.  Lloyd,  as  regards  the 
question  of  mixed  fimd,  is  precisely  in  point,  and  I  should  hold 
myself  bound  by  that  decision,  even  were  it  my  opinion,  which  it 
is  not,  that  it  is  not  a  correct  decision  according  to  the  analogy  of 
decided  cases.  As  I  have  said  before,  whatever  my  opinion  may  be 
as  to  the  law,  finding  it  settled,  as  I  do,  I  must  decide  contrary  to 
the  intention  of  this  gentleman,  which  appears  to  me  to  be  a  very 
reasonable  one,  because  he  obviously  wishe  1  to  provide  for  his 
daughters  while  single  an  ample  income,  thinking  when  they 
married  they  would  not  require  so  much.  I  regret  not  being  able 
to  carry  it  out,  but  I  must  decide  according  to  what  I  consider  the 
law  is,  that  this  condition  is  in  terrorem  and  void. 

Solicitors :  Messrs.  W.  dc  A,  Banken  Ford. 

(1)  Jac.  468.  (3)  1  H.  L.  C.  406. 

(2)  1  Buss.  &  My.  752.  (4)  6  D.  M.  ifc  G.  453. 

(5;  2  Sim.  (N.S.)  255. 
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M.K.  GRAVELY  V.  BARNARD. 

^^'^^  [1874    G.    53.] 

Bond — Condition  in  Restraint  of  Trade — Consideration — Continuance  of  previous 
Engagement — Bight  to  dismiss  at  WUl — Interlocutory  Injunction, 

A  legal  cozusideration  of  any  value  is  sufficient  to  support  a  oontiact  in 
partial  restraint  of  trade ;  and  the  Court  will  not  inquire  as  to  its  adequacy. 

llie  Plain tiflf,  a  surgeon,  engaged  the  Defendant  (who  was  not  qnaliJSed  to 
practise,  but  was  studying  with  a  view  to  pass  the  necessary  examination) 
to  assist  him  in  bis  practice,  ihe  engagement  being  terminable  at  the  will  of 
either  party.  Subsequently  the  Defendant,  previously  to  going  up  to  pass 
his  cxamiDation,  executed,  at  the  request  of  the  Plaintiff,  a  bond,  which  was 
conditioned  to  be  void  if  the  Defendant  should  not  practise  within  certain 
limits,  but  which  contained  no  express  agreement  on  the  part  of  the  Plaintiff 
to  continue  the  Defendant's  employment.  The  Defendant  remained  in  the 
Plaintiff's  employment  for  about  three  months  afterwards,  and  was  then  dis- 
missed. He  subsequently  commenced  practising  within  the  prescribed  limila, 
and  a  suit  was  instituted  to  restrain  him  from  so  doing  :— 

Hdd,  that  an  agreement  by  ihe  Plaintiff  to  continue  the  Defendant's 
employment  on  the  old  terms  could  be  inferred ;  that  there  was  consideration 
to  support  the  bond  ;  and  that  the  Plaintiff  was  entitled  to  an  injunction : 

Held,  also,  that  the  point  was  one  that  ought  to  be  decided  on  motion 
without  waiting  for  the  hearing. 

XHE  Plaintiff  was  a  surgeon  at  NewicJc,  in  the  county  of  Sussex, 
and  in  1864  engaged  the  Defendant  (who  was  not  then  qualified 
to  practise,  but  was  studying  with  the  view  of  passing  the  exami- 
nation of  the  Society  of  Apothecaries)  to  assist  him  in  his  practice. 
The  Plaintiff  alleged  that  at  the  time  when  he  so  engaged  the 
Defendant  it  was  verbally  agreed  between  them  that  the  Defen- 
dant, if  he  became  qualified  to  practise,  would  not  practise  at 
Nemck  or  the  neighbourhood ;  but  this  was  denied  by  the  Defen- 
dant. In  1870  the  Defendant  was  about  to  go  up  to  pass  his 
examination,  and  the  Plaintiff  required  him  to  execute,  and  he  did 
execute,  a  bond,  dated  the  12th  of  March,  1870,  in  the  penal  sum 
of  £1000.    The  condition  of  this  bond  was  as  follows : — 

^'  Whereas  the  said  Biohard  Qravely  some  time  since  took  the 
above  bounden  Thomas  Barnard  into  his  employ  and  confidcDce 
4is  an  assistant  in  his  profession  or  business  of  surgeon,  apothecary, 
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and  man  midwife,  which  he  now  carries  on,  and  has  for  some  time  M.  R. 

past  carried  on  at  Newtek  aforesaid,  which  employment  was  to  I874 

continue  so  long  as  the  said  parties  hereto  should  agree.     And  geavely 

whereas  the  said  Thomas  Barnard  at  the  time  of  such  enfiraerement  «    ^' 

°  °  Barnabd. 

did  not,  nor  does  he  at  present,  hold  the  requisite  qualifications  to        

enable  him  to  practise  the  professions  aforesaid  or  any  of  them, 
but  beiDg  now  about  to  apply  for  a  certificate  from  the  Society  of 
Apothecaries  of  London,  on  obtaining  which  he  will  possess  the 
requisite  qualifications  to  practise  his  profession,  the  said  Richard 
Crravdy  hath  requested  him  the  said  Thomas  Barnard  to  enter 
into  the  above  written  bond  or  obligation  with  the  condition  for 
making  void  the  same  which  is  hereinunder  written ;  and  for  the 
consideration  aforesaid  the  said  Thomas  Barnard  hath  agreed  to 
enter  into  such  bond  or  obligation  with  such  condition  for  making 
void  the  same  as  is  hereinafter  contained.  Now,  therefore,  the 
condition  of  the  above-written  bond  or  obligation  is  such  that  if 
the  above  bounden  Thomas  Barnard  shall  not,  nor  will  at  any 
time  or  times  hereafter,  set  uj^  practise,  carry  on,  or  exercise 
directly  or  indirectly,  either  for  himself  alone  or  in  partnership  or 
in  collusion  with  any  other  person  or  persons  whomsoever  except 
the  said  Richard  Ghra/vdyj  or  in  any  manner  whatsoever,  the  said 
several  professions  or  businesses  of  a  surgeon,  apothecary,  or  man 
midwife,  or  any  or  either  of  them,  or  any  similar  or  like  profes* 
sion  or  business,  within  the  said  parish  of  NewicJc,  or  within  the 
distance  of  ten  miles  thereof  (the  town  of  Lewes  in  the  said  county 
excepted),  during  so  long  a  time  as  the  said  Richard  Oravely,  or 
any  person  or  persons  to  whom  he  shall  sell  or  dispose  of  his  said 
business  of  a  surgeon,  apothecary,  or  man  midwife,  or  to  whom 
he  may  assign  or  make  over  the  same,  shall  carry  on,  practise,  or 
exercise  the  same  professions  or  businesses,  or  any  or  either  of 
them,  then  the  above-written  bond  or  obligation  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force  and  virtue." 

The  Defendant  failed  to  pass  bis  examination,  and  returned  to 
the  Plaintiff,  and  acted  as  his  assistant ;  but  shortly  afterwards  the 
Plaintiff  gave  the  Defendant  notice  to  leave  his  employ,  and  the 
engagement  between  the  Plaintiff  and  the  Defendant  terminated 
in  June,  1870. 

In  March,  1874,  the  Defendant  passed  his  examination,  and 
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M.  B,       began  to  practise  within  the  limits  mentioned  in  the  bond.    The 

1874       Plaintiff  thereupon  instituted  this  suit,  to  restrain  him  from  so 

Obavslt     do>i^g>  waiving  by  his  bill  all  penalties  recoverable  at  law  under 

BabSabd.    the  bond. 

—  A  motion  was  now  made  for  an  injunction.     The  argument 

.  turned  entirely  on  the  above-mentioned  bond,  no  reliance  being 

placed  on  the  alleged  verbal  agreement  at  the  commencement  of 

the  engagement. 

Mr.  Waller,  Q.C.,  and  Mr.  Eorton  Smith,  for  the  Plaintiff: — 

The  Court  will  grant  an  injunction  although  the  agreement 
between  the  parties  in  point  of  form  is  for  the  payment  of  a 
penalty  for  non-observance  of  certain  terms :  ClarJcson  v.  Edffe  (1) ; 
Fox  V.  Scard  (2) ;  French  v.  MaccUe  (3).  A  promise  to  abstain 
from  carrying  on  business  within  reasonable  limits  is  good,  if  made 
for  valuable  consideration :  Mitchd  v*  Betfnclds  (4). 

[The  Master  of  the  Holls  : — The  real  question  here  appears 
to  be,  Is  there  a  consideration  for*the  bond  ?] 

The  bond  is  under  seal,  and  that  of  itself  imports  a  considera- 
tion. But  besides  that  the  meaning  of  the  whole  transaction  was 
that  the  employment  of  the  Defendant  by  the  Plaintiff  was  to  be 
continued  on  the  same  terms  as  before  if  the  Defendant  signed  the 
bond ;  and  the  employment  was  so  continued  for  several  weeks, 
so  that  valuable  consideration  was  given  for  the  bond.  It  is  now 
clearly  settled  that  the  Court  will  not  in  these  cases  inquire  into 
the  quantum  of  the  consideration :  Hitchcock  v.  Coker  (5).  The 
decision  in  Howard  v.  Woodward  (6)  was  given  on  a  bond  almost 
identical  in  its  terms  with  that  in  question  here,  and  governs  this 
case. 

[They  also  referred  to  DavidsorCs  Precedents  in  Convey- 
ancing (7) ;  Roij  V.  Duke  of  Beaufort  (8) ;  Sainier  v.  Ferffw- 
son  (9).] 

(1)  33  Beav.  227.  (5)  6  A.  &  E.  438. 

(2)  Ibid.  327.  (6)  34  L.  J.  (Ch.)  47. 

(3)  2  D.  &  War.  269.  (7)  Srd  Ed.  vol.  ii.  p.  525. 
,    (4)  1  P.  Wms.  181.  (8)  2  Atk.  190. 

(9)  7  C.  B.  716 ;  1  Mac.  &  G.  286. 
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.    Mr.  SouthgaUi  Q.C.,  and  Mr.  Looock  Wehb,  for  the  Defendant : —       M.  B. 

The  sole  qnestion  is^  was  any  consideration  given  for  this  bond  ?       J^ 
The  agreement  alleged  to  have  been  entered  into  at  the  com-     Gbavbly 
mencement  of  the  engagement  is  disputed  by  the  Defendant,  and    Babkabd. 
it  is  not  for  the  purposes  of  this  argument  to  be  relied  on.    Then 
as  to  the  bond  being  under  seal,  it  is   expressly  laid  down  in 
MUehd  V.  Beynolds  (1)  (a  case  on  a  bond)  that  the  consideration 
for  a  contract  in  restraint  of  trade  must  always  be  shewn.    Prima 
facUy  such  a  contract  is  bad ;  and  it  will  only  be  upheld  if  there 
is  adequate  consideration  for  it :  Logan  v.  Wienholt  (2)  ;  Chesman 
V.  Nadnby  (3) ;  Young  v.  Timmins  (4). 

[The  Master  of  the  Eolls  : — If  Young  v.  Timmins  turned  on 
the  question  of  consideration^  it  must  be  treated  as  overruled  by 
Sitchcoch  V.  CoTcer  (5).] 

At  all  events,  there  is  no  consideration  whatever  shewn  hers. 

[The  Masteb  of  the  Bollb  referred  to  Davis  v.  Mason  (6).] 

In  that  case  the  Defendant  gave  the  bond,  on  entering  into  an 
engagement,  to  serve  the  Plaintiff  for  so  long  as  the  Plaintiff  should 
think  fit  We  admit  that  if  this  bond  had  been  given  at  the 
commencement  of  the  engagement  between  the  Plaintiff  and  the 
Defendant,  it  would  have  been  good;  but  it  was  not  given  at 
the  commencement  of  the  engagement,  and  there  was  no  agree- 
ment to  continue  the  employment  after  the  execution  of  the  bond ; 
and  we  say,  therefore,  that  the  bond  is  invalid  in  law :  Homer 
V.  AsTif(yrd  (7). 

Sir  G.  Jessel,  M.R.  : — 

The  sole  question  in  this  case  is,  whether  there  is  a  sufficient 
consideration  for  the  bond.  The  case  of  Hitcheock  v.  Coker  has 
settled  what  consideration  is  sufficient  in  these  cases.  It  is 
enough,  in  the  words  of  Lord  Chief  Justice  Tindal  (8),  if  there  is 

a  legal  consideration,  and  of  some  value."  Therefore  if,  in  the  pre- 

(1)  1  P.  Wms.  181.  (5)  6  A.  &  E.  438. 

(2)  1  CI.  &  F.  611.  (6)  5  T.  B.  118. 

(3)  1  Bro.  P.  C.  234,  Toml.  Ed.  (7)  8  Bing.  322. 

(4)  1  C.  &  J.  331.  (8)  6  A.  &  E.  457. 
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M.  B.       sent  case,  the  Plaintiff  caa  shew  that  he  gave  any  valuable  eon* 
J874        sideration,  however  small,  that  is  enoagh  to  warrant  the  granting 

Gbavklt    of  an  injunction,  the  Court  not  taking  upon*  itself  to  decide  upon 

Ba^abd.    *^®  adequacy  of  the  consideration. 

Now  as  to  what  is  valuable  consideration  in  these  cases  there  is 

some  authority.  In  Dcma  v.  Mason  (1)  the  taking  of  a  man  into 
service  for  so  long  a  time  as  the  master  should  please  was  held 
to  be  valuable  consideration.  Lord  Kenyan,  in  giving  judgment^ 
said :  '^  A  bond  in  restraint  of  trade  cannot  be  arbitrarily  taken, 
and  without  consideration ;  some  consideration  must  appear.  Bnt 
here,  the  Plaintiff  being  establidied  in  business  as  a  surgeon  at 
Thetfordy  the  Defendant  wished  to  act  as  his  assistant  with  a  view 
of  deriving  a  degree  of  credit  from  that  situation ;  on  which  the 
former  stipulated  that  the  Defendant  should  not  come  to  live  there 
under  his  auspices  and  steal  away  his  patients ;  this  seems  to  be  a 
fair  consideration  for  the  bond."  Is  there  any  difference  between  an 
agreement  to  take  into  service  so  long  as  the  master  pleases,  and 
an  agreement  to  continue  an  existing  service  so  long  as  the  master 
pleases,  that  existing  service  being  terminable  at  the  will  and  plea- 
sure of  the  master  ? .  I  can  see  none ;  and  the  only  question  is,  caA  I 
reasonably  infer  from  the  instrument  before  me  an  agreement  to 
continue  the  Defendant's  employment?  Now  upon  the  Defen- 
dant's construction  the  instrument  has  no  meaniog ;  but  it  is  the 
duty  of  the  Court  to  construe  an  instrument  so  that  if  possible 
it  may  have  a  meaning ;  and  if  that  meaning  can  be  fairly  got  at, 
the  Court  must  give  effect  to  it.  [His  Honour  then  read  the 
recitals  in  the  bond,  and  continued : — ] 

What  do  the  words  "for  the  consideration  aforesaid  "mean? 
The  Defendant  says  they  mean  nothing,  that  though  the  instm- 
ment  speaks  of  a  consideration,  none  was  given.  I  cannot  adopt 
that  view.  I  think  it  must  mean  that  there  was  an  agreement 
by  the  Plaintiff  and  Defendant  that  the  connection  between  them 
was  not  to  be  terminated  there  and  then,  and  if  ^that  \&  the 
meaning,  the  case  falls  within  Davis  v.  Mason, 

But  it  may  be  said,  Is  it  right,  in  such  a  case  as  this,  to  infer 
such  an  agreement?     Must  not  the  agreement  be  in  express 

(1)  5  T.  R.  118, 120. 
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terms  ?  Now  on  that  point  the  authorities  appear  to  be  all  one  M.  B. 
way.  In  the  leading  case  of  Mitchel  y.  Reynolds  (1)  the  condition  1874 
of  the  bond  was,  that  whereas  the  Defendant  had  assigned  to  the  gbavelt 
PIainti£f  a  lease  of  a  messuage  and  bakehouse  for  the  term  of  five 
years,  if  the  Defendant  should  not  exercise  the  trade  of  a  baker 
within  that  parish,  or  in  case  he  did,  should  pay  a  sum  to  the 
Plaintiff,  then  the  obligation  to  be  void.  No  consideration  is 
recited  there ;  the  assignment  is  mentioned  in  the  past  tense,  and 
therefore  must  have  been  previously  executed ;  yet  the  Court  in- 
ferred a  consideration ;  they  found  that  the  Plaintiff  took  a  bake- 
house from  the  Defendant,  and  that  the  Defendant  agreed  not  to 
carry  on  his  business.  So  in  Bavis  v.  Ma^on  (2)  the  consideration 
was  inferred  by  Lord  Kenyan  and  the  Judges  of  the  Court  of  King's 
Bench.  The  condition  of  the  bond  there  simply  recited  that  the 
Plaintiff  had  taken  the  Defendant  for  his  assistant,  and  that  the 
Defendant  had  agreed  not  to  exercise  the  business  on  his  own 
account ;  yet  Lord  Kenyony  in  the  judgment  I  have  read,  says  that 
there  was  a  consideration.  That  was  arrived  at  by  inference. 
Looking,  then,  at  these  two  cases,  in  which  remedy  was  given  on 
an  instrument  in  which  there  was  no  express  statement  of  the  con« 
sideration,  but  the  consideration  was  inferred,  I  think  I  am  bound 
to  grant  the  injunction  in  this  case. 

I  also  think  that  this  is  one  of  the  cases  in  which  I  am  bound 
to  decide  the  question  of  law  on  the  motion,  and  not  to  leave 
it  to  the*  hearing ;  to  do  otherwise  might  be  to  ruin  one  of  the 
parties. 

Solicitors:  Mr.  H.  M.  FhillipSy  agent  for  Mr.  S.  J.  Jones, 
Lewes  ;  Mr.  James  Mote, 

(1)  1  P.  Wins.  181.  (2)  5  T.  E.  118. 
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M.  B.  DUNNE  V.  ENGLISH. 

1874 


[1872    D.    115.] 

June  8 ; 

July  30.       Principal  and  Agent-^Agent  /or  Sale-^Purchase  by  Agent — Disdosurt  t^  Ma- 

ierial  Facts — Burden  of  Froof^—Practice — Evidence — Kon-produdion  nf 

Witness  for  Cross-Examination — Payment  into  Court  after  Decree, 

An  agent  for  sale  wlio  takes  an  iDterest  in  a  purchase  negotiated  by  him- 
self is  bound  to  disclose  to  his  principal  the  exact  nature  of  his  interest;  and 
it  is  not  enough  merely  to  disclose  that  he  has  an  interest,  or  to  make  state- 
ments such  as  would  put  the  principal  on  inquiry. 

In  such  a  case  the  burden  of  proving  that  a  full  disclosure  was  made  lies 
on  the  agent,  and  is  not  discharged  merely  by  the  a^ent  swearing  that  he 
did  80^  if  his  evidence  is  contradicted  by  the  Plaintiff  and  not  corroborated. 

At  the  hearing  of  a  cause  on  replication,  the  Plaintiff  proposed  to  read  the 
affidavit  of  a  witness  occupying  an  official  position  in  the  United  States, 
Kotioe  to  cross-examine  this  witness  had  been  given,  and  he  had  come  over 
to  this  country  for  the  purpose  of  being  cross-examined,  but  had  been 
obliged  to  return  before  the  cause  came  on  to  be  heard.  The  Plaintiff  hail 
given  the  Defendant  only  one  day's  notice  before  the  witness  left  the 
country  :-^ 

Eeld,  that  the  affidavit  could  not  be  read. 

A  Defendant  whose  affidavit  filed  on  an  inquiry  discloses  that  he  has 
money  in  his  hands  may  be  ordered  to  pay  it  into  Court  after  decree  and 
before  further  consideration. 

XHE  Plaintiff  was,  in  and  previously  to  May,  1871,  interested 
to  the  extent  of  one-fourth  in  a  company  called  the  Btehmond 
Mining  Company^  which  owned  certain  mines  and  works  in  the 
State  of  Nevada  alleged  to  be  worth  $100,000  (£20,000).  In  that 
month  the  Plaintiff  obtained  from  the  company  a  promise  to  sell 
the  mines  for  $250,000  (£50,000)  ;  and  it  was  arranged  between 
the  Plaintiff  and  Defendant  (who  were  both  then  in  Califamia) 
that  the  Defendant  should  at  once  proceed  to  London  and  en- 
deavour to  negotiate  a  sale  of  the  mines,  on  the  joint  account  of 
the  Plaintiff  and  Defendant,  for  such  sum  over  £50,000  as  could 
be  obtained,  and  that  they  should  share  the  expenses  and  profits 
of  the  sale  equally.  The  Defendant  accordingly  proceeded  to 
London^  while  the  Plaintiff  remained  in  America  for  the  purpose 
of  obtaining  from  the  company  a  binding  agreement  of  sale,  and 
attending  to  other  matters  of  business  in  connection  with  the 
mines. 
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An  agreement  in  writing,  dated  the  23rd  of  June,  ISTl,  was       M.  B. 
entered  into  between  the  Bichmond  iSining   Company  and  the       1874 
Plaintiff,  whereby  the  company  agreed  to  sell  the  mines  and  works      Di^vb 
to  the  Plaintiff  at  the  price  of  $250,000,  one  half  to  be  paid  on  the     ^qj^ 
Ist  of  September,  1871,  and  the  other  half  on  the  lat  of  January,       *"*" 
1872  ;  and  it  was  provided  that  if  the  Plaintiff  shbnld  not  make  a 
sale  of  the  property  on  or  before  the  1st  of  September,  1871,  or  if 
he  shonld  not  then  have  complied  with  the  terms  of  the  agreement 
by  the  payment  of  the  said  sum  of  money,  the  agreement  should  be 
void :  and  it  was  farther  provided  that  the  vendors  might  at  any 
time  cancel  the  agreement^  or,  at  their  option,  increase  the  amount 
for  which  the  property  was  to  be  conveyed,  by  giving  the  Plaintiff 
notice  by  letter  or  telegram,  subject,  however,  to  this,  that  if  on 
receipt  of  such  advice  or  notice  the  property  should  have  been  sold, 
then  the  said  notice  should  have  no  binding  effect. 

Having  obtained  this  agreement,  the  Plaintiff  forwarded  it  to  the 
Defendant,  who  received  it  about  the  19th  of  July,  Immediately 
after  so  forwarding  it,  the  Plaintiff  himself  started  for  London, 
where  he  arrived  on  the  evening  of  the  23rd  of  July.  On  the 
same  evening  the  Plaintiff  and  Defendant  had  a  long  and  private 
conversation  on  the  subject  of  the  mines  and  works ;  and  in  the 
result  they  determined  to  sell  the  property  for  £60,000  to  certain 
persons  who  were  stated  by  the  Defendant  to  be  ready  and  willing 
to  give  that  price  for  it,  but  whose  names  were  not  given.  The 
Defendant  promised  to  go  and  see  the  persons  referred  to  next 
day,  and  endeavour  to  bring  the  matter  to  a  close ;  and  on  the 
25th  of  July,  1871,  he  told  the  Plaintiff  that  the  parties  to  whom 
he  had  before  referred  had  agreed  to  purchase  the  property  for 
£60,000,  and  that  a  written  agreement  would  be  ready  the  next 
day.  On  the  26th  of  July  the  Plaintiff  and  Defendant  met  to 
discuss  the  terms  of  the  agreement ;  and  on  the  28th  of  July  a 
written  agreement  between  the  Plaintiff  and  Defendant  was  exe- 
cuted, whereby  the  Plaintiff  agreed  to  sell  the  property  to  the 
Defendant  at  the  price  of  £55,000.  On  the  3rd  of  August  a 
limited  company  was  registered  in  England  for  the  purpose  of 
purchasing  and  working  the  mines ;  and  this  company  did  shortly 
afterwards  purchase  the  property  sold  by  the  Plaintiff  for  £200,000, 
of  which  £150,000  was  paid  in  cash  and  £50,000  in  shares.    A 
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'H.B.  settldment  o£  aocountd  took  place  between  the  Plaintiff  and  De- 
ia74  feadant  in  December,  1871,  on  the  footing  that  there  had  been  a 
DusuB  Sftle  at  £60,000^  eaiA  that  the  Plaintiff  T^a8  to  have  half  the 
Enoush.  £iO>000  profit  thtis  reah'sed,  less  half  the  expenses;  and  the 
—  Plaintiff  received  from  the  Defendtot  a  snm  of  £3725  4«^  being 
bis  share  of  profits  on  that  footing,  and  gave  a  receipt  in  fall  for 
all  moneys,  claims,  and  demands  payable  or  that  might  arise 
under  the  contract  between  him  and  the  Defendant.  The  com- 
pany had  prored-snoeessful,  and  the  shares  thereof  were  valaable. 
The  original  bill  in  this  suit  was  filed  in  Jnne,  1872,  and  was 
afterwards  amended ;  and,  as  amended,  it  contained  allegations  to 
the  following  effect.  As  regards  the  conversation  which  took 
plaoe  between  tbe  Plaintiff  and  Defendant  on  the  2Srd  of  Jnly, 
the  Plaintiff  ave!rred  that  the  Defendant,  in  alluding  to  the  per- 
sons who  he  said  were  ready  and  willing  to  give  £60,000  for  the 
mines,  so  expressed  Umself  as  to  make  the  Plaintiff  understand 
that  there  were  several  of  them,  and  that  they  would  purchase 
the  mines  ont  and  out  for  their  own  benefit ;  and  that  nothing 
passed  which  could  lead  the  Plaintiff  to  suspect,  and  he  did 
not  auspeot,  that  the  Defendant  was  to  retain  any  interest  in  the 
mines  or  to  derive  any  pfrofit  from  the  sale  other  than  that 
whieh  he  would  derive  as  a  member  of  the  partnership,  consisting 
of  the  Haintiff  and  himseifi  As  regards  the  meeting  on  the  26th 
of  July,  the  Plaintiff  averred  that  the  Defendant  then  requested 
that  the  agreement  which  they  had  met  to  discuss  should  take  the 
form  of  a  sale  to  himself,  giving  as  a  reason  for  the  request  that 
the  parties  with  whom  he  had  been  dealing  did  not  know  the 
Plaintiff  and  they  would  prefer  to  deal  with  the  Defendant  as  the 
person  who  had  conducted  the  negotiations  up  to  that  time,  and 
that  by  having  the  property  in  his  own  name  he  could  arrange 
matters  more  satisfisustorily^  The  Defendant  (according  to  the 
Plaintiff)  also  proposed  on  that  occasion  that,  as  the  purchase- 
money  was  £60,000,  giving  a  profit  of  £10,000,  the  agreement 
might  be  framed  as  one  for  a  sale  for  £65,000,  being  £60,000  less 
the  Defendant's  agreed  share  of  the  profits,  whidi  could  be  pro- 
vided for  in  his  arrangements  with  the  persons  who  were  purchas- 
ing the  mines,  and  whom  he  referred  to  as  the  syndicate ;  and  he 
stated  that,  as  the  syndicate  knew  that  he  was  to  make  a  profit  of 
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£5000  out  of  tjbe  transactioD,  there  would  be  nothing  improper 'in      M.  B. 
60  framing  the  agreement.    The  amended  bill  also  alleged  that       i874 
Bhortly  after  the  date  of  the  agreement  the  Plaintiff  noticed  that      d^^ 
the  Defendant  was  taking  a  great  interest  in  the  formation  of  a 
company  which  was  intended  to  work  the  mines :  that  he  was  told 
by  the  Defendant  that  the  syndicate  was  forming  this  company^  und 
on  inquiring  who  composed  the  syndicate  waa  told  by  the  Defendant 
that  the  names  were  not  to  be  disclosed ;  but  that  the  DefendaiKt 
admitted  that  the  syndicate  had  allowed  him  to  have  an  interesi 
in  it :  that  the  Plaintiff  then  asked  that  he  also  might  have  the 
priyilege  of  taking  a  share  in  the  syndicate,  and  offered  torab** 
scribe  to  the  extent  of  £10,000:  that  the  Defendant  said  he  did 
not  know  whether  the  syndicate  would  allow  the  Plaintiff  to  «uk* 
scribe,  but  promised  to  inquire,  and  he  subsequently  told  the 
Plaintiff  that  the  syndicate  declined  to  allow  him  to  hare  a  shaire 
on  the  ground  that  it  was  all  taken  up.    It  also  alleged  that  there 
was  no  sale  of  the  mines  to  a  syndicate  at  all^and  that,  though  ike 
Defendant  at  the  time  allied  the  sale  to  be  merely  nominal  and 
a  matter  of  form,  the  Defendant  in  truth  intended  the  agreement 
of  the  28th  of  July,  1871,  to  effect  a  purchase  of  the  mines  from 
the  I^laintiff  for  his  own  ben^t:  and  that  the  Defendant  in  &ct 
sold  the  mines  to  the  company,  a  Mr.  FitAer  rendering  some  assis*- 
tance  in  the  matter,  and  receiving  some  portion  of  the  profits :  and 
that  the  Plaintiff  had  given  his  receipt  on  the  occasion  of  the  set* 
tlement  in  utter  ignorance  that  he  had  been  otherwise  than  fairly 
treated  by  the  Defendant.    The  bill  prayed  for  a  declaration  that 
the  agreement  of  the  28th  of  July,  1871,  was  inoperative  to  de- 
termine the  partnership  then  existing  between  the  Plaintiff  and 
Defendant,  and  that  the  Plaintiff  was  entitled  to  share  equally 
with  the  Defendant  in  the  profits  made  on  the  sale  of  the  mines 
and  works  by  the  Defendant  under  the  title  conferred  by  that 
agreement,  and  that  the  Defendant  was  bound  to  make  over  to 
the  Plaintiff  one  half  of  the  profits  realised  by  such  sale,  the 
Plaintiff  offering  to  contribute  one  half  of  the  expenses  incurred  in 
and  about  such  sale,  and  to  bring  into  account  the  amount  paid 
to  him  on  the  settlement  of  account ;  and  for  an  account  on  the 
footing  of  the  declaration. 
The  Defendant,  by  his  answer  to  the  original  bill,  admitted  that 
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H.  B.       on  the  23rd  of  July  he  told  the  Plaintiff  that  he  thought  he 

1874        might  be  able  to  negotiate  a  sale  outright  for  £60,000 ;  but  he 

^^^      denied  that  he  said  he  knew  some  persons  who  were  ready  and 

English      ^^li^&  t^  g^^®  £60,000  for  the  mines  and  works,  or  that  there 

was  any  ground  for  imputing  to  him  that  he  intended  to  mislead 

or  conceal  anything  from  the  Plaintiff.    He  alleged  that  on  the 
evem'ng  of  the  24th  of  July  he  informed  the  Plaintiff  that  if  a 
sale  were  made  he  himself  would  have  to  become  one  of  the  pur- 
chasers :  that  it  was  on  that  occasion  determined  that  the  mines 
and  works  shonld  be  sold  for  £60,000 ;  and  he  admitted  that  he 
thereupon  promised  to  go  and  see  the  parties  who  he  thought 
would  be  most  likely  to  join  him  in  the  purchase.    He  stated  that 
he  thereupon  communicated  with  Mr.  Morton  Coates  Fisher,  aiid 
asked  him  to  go  into  the  speculation  with  the  Defendant,  and  join 
him  in  buying  the  property :  that  Fisher  did  agree  to  do  so,  pro- 
vided the  Defendant  would  examine  thoroughly  the  property  and 
deposit  a  sum  of  £2000  to  cover  certain  costs :  that  FisJier  and  the 
Defendant  agreed,  subject  to  such  condition  (which  was  subse- 
quently performed),  to  enter  into  a  partnership,  aud  as  to  the 
property,  to  share  equally  profit  and  loss :  but  that  this  agreement 
was  made  subject  to  the  stipulation  that  if  Fisher  could  get  pther 
persons  to  join  in  the  purchase  and  advance  money  he  should  do 
so ;  and  that  it  was  further  agreed  between  them  that  as  it  was 
uncertain  who  else  he  might  induce  to  join  them,  the  written 
agreement  for  the  sale  should  take  the  form  of  an  agreement  be- 
tween the  Plaintiff  and  Defendant.    The  Defendant  admitted  that, 
under  these  circumstances  he  did,  on  the  25th  of  July,  tell  the 
Plaintiff  that  the  parties  to  whom  he  had  referred  (and  by  whom 
he  meant,  and  he  verily  believed  that  the  Plaintiff  understood  him 
to  mean,  the  parties  who  he  had  thought  would  join  him  in  the 
purchase,)  had  agreed  to  purchase  the  mine  and  works  for  £60,000, 
and  that  a  written  agreement  would  be  ready  the  next  day :  and 
admitted  that  the  persons  who  agreed  to  purchase  the  mine  and 
works  were  Fisher  and  himseK:  and  that  in  the  events  which  hap- 
pened no  other  persons  became  purchasers.    He  insisted  that  he 
always  told  the  Plaintiff  that  he  was  to  be  one  of  the  purchasers. 
By  his  answer  to  the  amended  bill  the  Defendant  admitted  that 
he  spoke  of  ^'  persons  "  or  "  parties  "  in  the  plural  number,  because 
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he  considered  that  Fieiber  would  endeavour  to  procure,  and  that       M.  B. 
there  was  a  probability  of  his  procuring,  other  persons  to  join  in       1874 
the  purchase.  Dgkni 

The  Defendant  admitted  that  after  the  date  of  the  agreement     ^^^^aB. 
the  Plaintiff  inquired  who  composed  the  syndicate^  and  that  he        ^~~ 
told  him  that  he  would  not  discloee  their  names. 

The  cause  now  came  on  to  be  heard  on  replication*  The  Plaints 
and  Defendant  respectively  made  affidavits  verifying  the  statemMts 
in  the  amended  bill  and  answers ;  and  they  were  cross-examined 
in  Court.  The  result  of  th^  crossrezamination  will  be  found  in 
the  judgment  It  appeared  from  the  evidence  that  the  purchase* 
money  of  £60,000  was  to  be  provided  by  Fisher. 

The  Plaintiff,  in  support  of  his  case^  bad  filed  an  affidavit  by  a 
gentleman  occupying  an  official  position  in  the  United  States^ 
The  Defendant  gave  notice  to  cross-examine  ihia  witness,  and  he 
came  over  to  this  country  for  that  purpose,  but  was  obliged  to 
return  before  the  cause  came  on  to  be  heard.  The  Plaintiff  gave 
notice  to  the  Defendant  that  the  witness  was  about  to  leave  in 
order  that  the  cross-examination  might  be  taken  before  a  special 
•examiner,  but  it  appeared  that  only  one  day's  notice  was  given. 

Upon  the  Plaintiff's  counsel  proposing  to  read  the  affidavit  tbe 
Defendant's  counsel  objected. 

Sir  G,  Jessel,  M.R.  : — 

The  evidence  must  be  rejected.  The  witness  ought  to  have 
been  here  for  cross-examination.  It  is  not  enough  that  he  was 
here  at  one  time ;  if  he  could  not  remain,  the  Plaintiff  ought  to 
«have  taken  the  evidence  by  commission  and  postponed  the 
hearing. 

Mr.  Souihgate,  Q.G.,  Mr.  Fry,  Q.C.,  and  Mr.  Keketoieh,  for  the 
Plaintiff,  submitted  that  the  Defendant  had  not  made  a  full  dis-* 
closure  of  his  interest  as  purchaser  under  the  agreement  of  the 
28th  of  July,  1871,  and  must  account  for  all  the  profits  he  had 
made. 

Mr.  Field,  Q.C.,  Mr.  Chittt/,  Q.C.,  and  Mr.  Oraham  Eastings^  for 

the  Defendant,  contended  that  on  the  Plaintiff's  own  shewing 
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M.  K.  the  Defendant  had  told  the  Plaintifif  shortly  after  the  date  of  the 

1874  agreement,  and  long  before  the  settlement  of  aocoants,  that  the 

DimNE  syndicate  had  allowed  him  an  interest  in  the  purchase.    The 

English.  I^^^'i^tiff  had  sufficient  knowledge  to  put  him,  at  all  events,  on 

inquiry,  and  he  could  not  now  complain. 

Sib  G.  Jessel,  M.R. : — 

In  this  (iSLse  it  is  admitted  that  the  Defendant  stood  in  a 
fiduciary  relation  towards  the  Plaintiff.  The  Plaintiff  and  Defen- 
dant were  partners  for  the  purpose  of  selling  a  mine,  called  the 
Bichmond  Mine^  situate  in  one  of  the  new  States  of  America,  with 
certain  smelting  works  belonging  to  it.  It  is  asserted  by  the  wit- 
nesses, apparently  with  confidence,  that  the  mine  and  smelting  and 
other  works  were  worth,  in  June,  1871, 100,000  gold  dollars.  It 
belonged  to  a  company  which  is  styled  the  Bichmond  Company. 
The  Plaintiff,  Mr.  Dunne,  was  a  shareholder  or  part  owner  of  that 
mine  to  the  extent  of  one-fourth.  He  obtained  from  the  company 
an  agreement  or  option  that  within  a  limited  time  he  might  be 
allowed  to  purchase  the  mine  for  $250,000,  or  £50,000  sterling. 
Now,  of  course,  if  the  mine  and  works  were  only  worth  £20,000, 
that  was  an  option  that  could  only  be  exercised  on  the  assumption 
that  he  sold  the  mine  for  a  larger  sum  before  he  bought  it  of  the 
company.  He  associated  with  himself  as  a  partner  in  this 
adventure  (namely,  a  sale  of  the  mine  to  English  people  and 
shareholders  in  Englandy  at  an  advance  on  this  optional  price) 
Mr.  English,  who  is,  like  the  Plaintiff,  a  subject  of  the  United 
States.  They  two  together  were  to  contrive  to  induce  the  English 
public  to  give  some  larger  sum  for  the  mine  than  the  optional 
sum.  Mr.  English  first  proceeded  to  England.  Mr.  Dunne  fol* 
lowed  him  at  a  subsequent  date.  Mr.  Dunne  had  not  got  all  the 
documents  which  were  considered  necessary  with  a  view  to  selling 
the  concern  to  English  individuals  or  English  companies  to  be 
formed  for  the  purpose  of  buying  it,  and  therefore  Mr.  English 
was  not  in  a  position  to  make  what  may  be  called  any  final  or 
concluded  arrangement  before  he  got  those  documents,  but  he  did 
negotiate.  Mr.  English  received  the  documents  about  the  19th  of 
July,  1871,  and  then  he  was  in  a  position  to  negotiate  serioosly. 
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and  he  went  to  a  Mr.  Fisher,  and  there  seems  to  have  been,  not  a       H.  B. 
final  arrangement^  but  a  discussion  and  conversation,  in  which       i^^ 
£60,000  was  named  as  the  price.    The  exact  day  on  which  this      Jhaam 
conTersation  occurred  is  perhaps  not  strictly  proved.    It  was  a     j^g^ijga. 

day  or  two  after  the  19th  of  July  and  before  the  23rd  of  July,        

1871.  On  the  23rd  of  July,  1871,  which  was  a  Sunday,  the  Plam- 
tiff  arrived  in  England.  The  Defendant,  his  partner,  meets  him  at 
Euston  Station  ;  they  go  together  to  Mr.  English's  house ;  and  the 
Plaintiff  resides  with  Mr.  English  at  his  house  in  London  until  the 
5th  of  August,  when  he  goes  back  to  the .  United  States.  The 
momentous  events  which  determine  this  case  occurred  between 
those  dates.  On  the  night  of  Sunday,  or  rather  early  in  the  morn- 
ing of  Monday,  they  had  a  long  conversation  together.  Mr.  Dtmn^ 
asserts  that  Mr.  English  did  not  tell  him  that  he,  Mr.  Dunne,  should 
have  to  sell  the  mine  to  Mr.  English  as  one  of  the  purchasers ; 
Mr.  English  says  he  did  tell  him  so,  or  used  words  to  that  effect. 
Now  Mr.  Dunne* s  position  and  Mr.  English's  position  as  partners — 
for  they  were  partners — was  subject  to  this  risk,  that  the  option 
which  they  had  obtained  from  the  Richmond  Company  only 
extended  over  sixty  days  from  the  1st  of  July,  and  reckoning 
certain  times  to  be  occupied  in  journeys  to  and  fro  there  was  some- 
thing like  about  fifteen  days  for  negotiation  when  Mr.  Dw%ne 
arrived  in  England.  The*  exact  number  of  days  does  not  much 
matter,  but  both  parties  knew  there  was  a  risk  of  losing  this 
option,  which  both  of  them  considered  a  valuable  option,  whatever 
the  real  value  of  the  mine  might  be,  for  they  both  anticipated 
they  could  get  much  more,  and  certainly  there  was  a  ground  for 
that  anticipation,  because  there  had  been  a  negotiation  in  which 
£60,000  had  been  mentioned  by  Mr.  Fisher  as  the  sum  to  be 
given.  Therefore  they  were  both  anxious  the  option  should  not 
be  lost,  and  the  Defendant  knew  that  the  Plaintiff  was  anxious  not 
to  lose  the  expenditure — for  there  was  some  expenditure,  though 
nottoayerylarge  amount,  incurred  by  him— or  to  lose  the  chance 
of  profit.  The  Defendant  states  that  the  Plaintiff  wished  to  sell 
out  and  out  for  £60,000.  There  was  a  reason  for  his  so  selling. 
The  time  was  short,  and  he  Was  anxious  to  sell  and  have  done 
with  it.    The  Defendant  asserts  that  he  told  the  Plaintiff  that  he 

(the  Defendant)  would  be  one  of  the  purchasers.    Kow  we  must 

2  iV  2  2 
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M.  R.      recollect  what  the  position  of  the  parties  was.    The  Defendant  was 

1874       not  only  in  law  the  agent  of  the  partnership  to  sell  (being  him- 

i^E      seK  a  partner,  and  every  partner  being  an  agent  of  the  partner- 

Enqlisb.    ^^^P)'  ^^^  ^®  ^'^^  ^  ^^^^  ^^®  agent  who  had  been  engaged  in 

,  negotiating  the  sale.    He  was  not  merely  a  theoretical  and  legal 

agent,  but  he  was  the  active  agent  for  carrying  on  this  sale,  and 
being  such  agent  he  was  bound,  as  I  understand  the  law,  if  he 
intended  to  purchase  himself  or  to  take  a  share  in  the  purchase,  to 
tell  the  Plaintifif  so,  and,  as  I  think,  to  tell  him  more  than  that,  to 
tell  him  what  share  ii^  the  purchase  he  intended  to  take. 

Now  the  first  question  I  hare  to  decide  is,  did  he  tell  him  so? 
Accordiug  to  the  rule  which  I  consider  established,  the  anus  pro- 
handi  (that  ,is,  the  obligation  of  proving  that  he  told  him  so)  lies 
on  the  Defendant.  Can  he  prove  it  by  simply  saying  that  he  told 
him  so,  the  Plaintiff  positively  denying  the  statement  ?  Is  there 
any  corroboration  ?  I  do  not  think  there  is  anything  worthy  to 
be  called  corroboration,  but  I  have  seen  the  Plaintiff  and  the 
Defendant  in  the  box,  and  I  am  asked  to  believe  the  one  and 
disbelieve  the  other.  I  cannot  say  that  either  of  them  made  a 
very  satisfactory  witness.  The  Plaintiff  was  cross-examined  as  to 
certain  statements  he  made  as  to  his  having  been  in  difficulties  at 
particular  times,  and  I  must  say  the  answers  he  first  gave  were 
not  altogether  reconcilable  with  the  answers  he  was  compelled  to 
give  when  certain  documents  were  put  into  his  hands.  I  must 
also  say  it  does  appear  that  he  is  a  man  not  extremely  scrupulous 
about  the  obligations  of  veracity,  for  he  certainly  suggested  to  his 
partner  that,  in  reference  to  another  transaction,  he  might  conve- 
niently make  a  false  statement,  with  a  view  of  inducing  the  public 
to  buy  certain  shares  in  a  company  which  might  otherwise  be 
depreciated  if  it  were  known  the  manager  of  the  company  was 
selling  the  shares.  On  the  other  hand,  the  Defendant  is  compelled 
to  admit  in  his  answer  that  what  he  did  say  to  the  Plaintiff  was 
not  true.  In  his  answer  to  the  amended  bill  he  is  obliged  to 
admit  that  he  told  the  Plaintiff  there  were  several  persons  willing 
to  purchase ;  speaking  of  persons  in  the  plural,  there  being,  in  fact, 
only  one  person,  namely,  Mr.  Fisher.  The  statement  in  the  first 
answer  is  this :  ^*  Under  these  circumstances  I  did,  on  the  25th  of 
July,  1871,  tell  the  Plaintiff  that  the  parties  to  whom  I  referred 
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(and  by  whom  I  meant,  and  verily  believe  the  Plaintiff  understood  M.  B. 
me  to  mean,  the  parties  who  I  had  thought  would  join  me  in  the  1874 
purchase)  had  agreed  to  purchase  the  mine  and  works  for  dushe 
£60,000."  In  his  second  answer  he  is  obliged  to  say :  ^'I  spoke 
of  '  persons '  or  *  parties '  in  the  plural "  (that  not  being  true), 
'^  because  I  considered  that  the  said  Morten  CocUes  Fisher  would 
endeavour  to  procure,  and  that  there  was  a  probability  of  his  pro- 
curing, other  persons  to  join  him  and  myself  in  the  purchase.  I 
had  no  other  reason  for  speaking  of  persons  or  parties  in  the 
plural,  and  certainly  I  did  not  intend  to  mislead  the  Plaintiff  by 
any  such  expression."  Nothing  could  be  easier  than  to  say, ''  Mr. 
Fisher  has  agreed  to  purchase  with  me;"  but  he  represents  to 
the  Plaintiff  that  there  were  several  persons  when  there  was  only 
one.  He  states  as  a  positive  fact  that  there  is  only  one,  and  when 
he  is  interrogated  a  second  time  he  can  only  suggest  that  there 
were  other  persons  comiug  in.  Both  as  regards  the  Plaintiff  and 
the  Defendant,  I  am  sorry  to  say  that,  having  seen  both  of  them 
in  the  witness  box,  their  mode  of  answering  questions  is  not 
such  as  is  satisfactory  to  my  mind.  The  hesitation  and  the 
long  delays  of  the  Defendant  were  remarkable;  and,  not  only 
prevarication,  but  something  like  mis-statement,  was  extracted 
from  the  Plaintiff  in  his  cross-examination.  I  cannot  say,  there- 
fore, that  I  am  at  liberty  to  credit  one  or  discredit  the  other.  I 
must  hold  an  even  hand  between  them,  and  set  off  the  assertion 
of  one  against  the  assertion  of  the  other.  That  being  so,  I  am  of 
opinion  that  the  assertion  of  the  Defendant,  that  he  told  the 
Plaintiff  he  was  to  be  one  of  the  purchasers,  is  not  proved,  and 
having  decided  that  the  oniia  probandi  is  on  him,  that  alone  would 
dispose  of  the  case,  because  nothing  is  better  settled  than  that  an 
agent,  purchasing  for  himself,  must  tell  his  principal  he  is  the 
purchaser,  or  one  of  the  purchasers. 

But  even  assuming  the  Defendant's  version  is  correct,  I  think  I 
must  arrive  at  the  same  legal  conclusion.  It  is  not  enough  for 
an  agent  to  tell  the  principal  that  he  is  going  to  have  an  interest 
in  the  'purchase,  or  to  have  a  part  in  the  purchase.  He  must  tell 
him  all  the  material  facts.  He  must  make  a  full  disclosure.  Now, 
if  I  may  say  so,  with  great  respect,  I  do  not  know  that  I  could  put 
the  case  better,  or  state  the  law  more  clearly,  than  is  done  by  Lord 
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M.  R.  St.  Leonards  in  the  case  of  Mufyhy  v.  O^Shea  (1).  The  marginal 
187*       note,  which  is  a  very  fair  representation  ot  the  judgment,  is  this : 

BrnvE  '  If,  in  a  transaction  between  principal  and  agent,  it  appears  that 
there  has  been  any  underhand  dealing  by  the  agent,  ex.  gr.y  that 
he  has  purchased  the  estate  of  the  principal  in  the  name  of 
another  person,  instead  of  his  own,  however  fair  the  transaction 
may  be  in  other  respects,  it  has  no  validity  in  a  Court  of  Equity." 
Lord  St.  Leonards  says  (2) :  "  One  thing  admits  of  no  dispute : 
the  moment  it  appears  in  a  transaction  between  principal  and 
agent  that  there  has  been  any  underhand  dealing  by  the  agent— 
that  he  has  made  use  of  another  person's  name  as  a  purchaser, 
instead  of  his  own — ^however  fair  the  transaction  may  be  in  other 
respe<;t8,  from  that  moment  it  has  no  validity  in  this  Court" 
Again  (3),  he  states  thus  the  other  rule  about  full  disclosure : 
"  This,  therefore  is  a  case,  pot  merely  of  an  agent  who  had  his 
principal  in  his  power,  but  one  in  which  the  agent  had  full  know- 
ledge of  the  rule  of  the  Court ;  which,  however,  does  not  prevent  an 
agent  from,  purchasing  from  his  principal,  but  only  requires  that 
he  should  deal  with  him  at  arm's  length,  and  after  a  full  disclosure 
of  all  that  he  knows  with  respect  to  the  property."  It  must  be  a 
full. disclosure  of  all  he  knows;  that,  of  course,  means  everything 
material  which  he  knows.  The  point  came 'before  the  same  Lord 
Chancellor  in  another  case  oiMclony  v.  Keman  (4).  He  says: 
'^  Afl  tp  the  merits,  it  is  not  denied  that  an  agent  may  take  a  lease 
from  his  principal."  Purchasing  or  taking  a  lease  in  this  Court 
is  the  jsame  thing.  "  The  great  case  of  Lord  Sdsey  v.  Shoaies  (5), 
before  Sir  John  Leach,  which  afterwards  went  to  the  House  of 
Lords  (6),  established  this ;  but  it  piust  always  be  difficult  to  sus- 
tain such  a  lease  iix  this  Court.  It  must  be  proved  that  full  infor- 
mation has  been  imparted,  and  that  the  agreement  has  been  entered 
into,  with  perfect  faith."  That  is,  the  a^eiit  must  prove  those 
things — gQod  faith  and  full  information.  I  will  only  read  a  few 
words,  from  another  well-known  case,  Lowiher  v.  Loicther  (7),  in 
which  Lord  Erskine,  then  Lord  Chancellor,  states  the  doctrine  as 

(1)  2  J.  &  Lat.  422.  (4)  2  D.  &  War,  81. 

(2)  Ibid.  429,  (5)  2  S.  &  S.  41. 
(3)'l1)id.  4g5i                                               (6)  1  Bli.  1. 

(7)  13  Ves.  95, 102. 
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Lord  jSXdon  had  laid  it  down :  ''  Considering  the  Defendant  Bryan       M.  H. 
a?  an  agent,  the  principle  upon  which  a  Court  of  Equity  acta  in        i874 
cases  of  this  kind  is  very  properly  admitted ;  having  been  settled      -d^^ 
in  many  instances,  particularly  in  the  time  of  Lord  Eldon  ;  resting     -,   ''• 
npon  grounds  connected  with  the  clearest  principles  of  equity  and       *-^ 
the  general  security  of  contracts,  viz.,  that  an  agent  to  sell  shall  not 
convert  himself  into  a  purchaser,  unless  he  can  make  it  perfectly 
clear  that  he  furnished  his  employer  with  all  the  knowledge  which 
he   himself  possessed."      So  that  the  older  authorities  and  the 
modem  authorities  agree. 

Now,  what  is  the  meaning  of  "  knowledge  which  he  himself 
possessed" — ^"  full  disclosure  of  all  that  he  knows?**  Is  it  suffi- 
cient to  say  that  he  has  an  interest  ?  Is  it  sufficient  to  put  a 
principal  on  inquiry?  Clearly  not.  Upon  that  point  1  have 
before  me  the  case  of  Imperial  Mercantile  Oredit  Aasociation  y. 
Coleman  (1).  There  is  a  passage  in  the  ai;gument  of  the .  counsel 
for  the  Appellants  which,  I  think,  very  fairly  and  properly  states 
the  ,law ;  *'  It  is  not  enough  to  say  that  the  directors  were  suffi- 
ciently  informed  to  be  put  upon  inquirjr.  They  ought  in  such  a 
case  to  have  the  fullest  information  given  to  them,  and  ought  not 
to  be  driven  to  inquiry  \  *'  for  which  two  cases  are  cited : '  FaweeU 
V.  Whitehouse  (2)  and  Eiehens  v.  Congreve  (3).  1  take  it  that  is 
a  correct  fitatement  of  the  law.  ![n  that  case  the  Defendant  CoU' 
man  was  a  director  of  the  company.  He  brought  a  purchase  to 
the  compc^ny  in  which  he  was  interested  as  broker,  anil  took  a 
large  oommission.  He  told  the  other  directors  that  he  had  an 
interest,  ,and  they  were  aware  that  his  business  was  that  of  a 
stockbrqker,  and  that  he  had  a  commisision,  so  that  they  ktew  the 
nature  of  his  interest  though  they  did  not  know  the  amount.'  He 
had  a  large  commission.  Lord  Chelmsford^  in  addressing  the  Hbuse 
of  Lords,  says  this  (4) :  **  It  was,  however,  contended  that  Messrs. 
Knight  aud  Coleman  .were  known  to  be  stockbrokers,  aiid  that, 
therefore,  declaring  that  they  had  an  interest  in  the  transaction 
conveyed  all  the  requisite  information  that  they  were  interested 
in  that  character.  It  was  answered,  however,  that  the  commission 
of  brokers  upon  placing  shares  And  debentures  varied  oonsideiably 

(1)  Law  Rep.  6  H.  L.  189, 194.  (3)  1  Russ,  &  Itfy.  150,  n. 

(2)  1  Russ.  &  My.  132.  (4)  Law  Rep.  6  H.  L.  201. 
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li.  R.       according  to  the  varying  character  of  each  transaction ;  and  there- 

1874       fore  the  kno\?ledge  that  Messrs.  Knight  and  Coleman  were  acting 

-Q^^      as  stockbrokers  afforded  very  scanty  information  as  to  the  nature 

-  ^'         of  their  interest."    The  directors  knew  Messrs.  Knight  and  Cbb- 

man  had  an  interest^  and  they  knew  it  was  an  interest  by  way  of 

commission ;  but  because  they  did  not  know  the  amount  of  com* 
mission  and  did  not  ask,  it  was  held  that  Coleman  was  liable  to 
make  over  to  the  company  the  whole  profit  he  obtained  from  tbe^ 
transaction.  Lord  Chelmsford  goes  on  afterwards  (1):  '*  There 
was,  therefore,  the  more  reason  for  disclosing  the  real  nature  of 
the  transaction ;  and  as  it  is  almost  admitted  that  without  the 
protection  of  the  article,  the  principle  applicable  to  his  fidudaiy 
position  would  have  prevented  his  making  a  profit  to  himself  out 
of  the  funds  of  the  association,  so  his  non-compliance  with  the 
conditions  of  that  article  leaves  him  exposed  to  the  application 
of  the  principle,  and  liable  to  refund  the  profit  which  he  must 
be  considered  to  have  received  in  trust  for  the  association.''  That 
shews  that  even  a  statement  which  would  in  other  cases  be  con- 
structive notice  sufficient  to  put  the  party  on  inquiry  will  not  be 
sufficient  in  the  case  of  principal  and  agent — that  for  reasons  of 
policy  he  must  not  only  put  the  principal  on  inquiry,  but  must 
give  him  full  information  and  make  ftdl  disclosure. 

Now,  assuming  Mr.  English  told  the  Plaintiff  he  was  interested 
in  the  purchase,  what  else  did  he  tell  him  ?  All  he  told  him  is* 
this:  « I  did,  on  the  25th  of  July,  1871,  tell  the  Plaintiff  that 
the  parties  to  whom  I  had  referred  (and  by  whom  I  meant,  and 
verily  believe  the  Plaintiff  understood  me  to  mean,  the  parties- 
who  I  had  thought  would  join  me  in  the  purchase)  had  agreed 
to  purchase  the  mine  and  works  for  £60,000,  and  that  a  written 
agreement  would  be  ready  the  next  day."  Therefore  all  he  told 
him  was  a  sale  outright  for  £60,000  to  several  parties.  I  ought 
to  have  mentioned  on  the  question  of  credibility,  that  a  very 
material  point  of  the  contract,  viz.,  that  Mr.  Fisher  was  to  fumish 
the  mpney,  does  not  appear  even  in  the  answer,  btlt  comes  out 
in  Mr.  Fisher's  evidence.  Mr.  Fisher^  who  is  a  witness  for  the 
Defendant,  and  was  not  cross^xamined,  tells  us  what  the  contract 
really  was.    He  says :  '^  The  Defendant  told  me  that  the  total  price 

(1)  Law  Bep.  6  H.  L.  202. 
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payable  to  the  American  company  for  the  mine  was  £50,000 ;  m.  e. 
after  giving  some  farther  consideration,  I  agreed  to  join  the  i874 
Defendant  in  buying  the  property.  The  agreement  which  we  duhot 
then  came  to  was  that  the  property  should  be  purchased  for  ^' 
£60,000 ;  that  I  should  provide  that  sum  "  (that  is  a  fact  not  com-  — 
municated  to  the  Flainti£f,  and  in  fact  it  is  a  fact  kept  out  of  the 
answer  in  which  the  Defendant  was  bound  to  state  on  oath  all  the 
material  points  of  the  contract),  '^  but  that  the  Defendant  should  at 
his  cost  and  risk  make  a  thorough  examination  of  the  property, 
and  satisfy  me  as  to  its  value,  and  that  it  was  a  hand  fide  affair,  and 
should  deposit  £2000  "  (which  he  in  fact  subsequently  did ;  that 
was  not  told  to  the  Plaintiff,  and  that  is  rather  against  the  bargain ; 
it  does,  however,  appear  in  the  answer)  ''to  cover  the  expense 
of  such  examination  and  also  of  the  promoting  any  company  which 
I  might  be  able  to  organise  for  the  purpose  of  buying  and  work- 
ing the  said  property,  and  that  the  Defendant  and  myself  should 
enter  upon  the  adventure  upon  these  terms,  and  should  share 
equally  any  profit  or  loss  in  the  transaction.''  That  was  not  told  to 
the  Plaintiff,  and  the  Defendant  does  not  pretend  he  did  tell  him 
anything  of  the  kind.  He  only  told  him  he  was  to  be  one  of 
the  purchasers.  Now,  let  us  look  what  the  bargain  really  was. 
Mr.  Fisher  was  to  find  the  purchase-money,  £60,000,  of  which  the 
Defendant  would  get  his  share,  and  the  Plaintiff  would  get  his 
share.  But  over  and  above  that,  subject  to  the  Defendant  giving 
some  further  information  and  making  a  deposit  of  £2000,  the  De- 
fendant was  to  have  half  the  further  profits  of  floating  the  com- 
pany ;  so  that  in  fact,  though  his  duty  towards  the  Plaintiff  was  to 
make  the  best  bargain  he,  the  Defendant,  could  for  the  partnership, 
he  deprived  the  Plaintiff  of  his  share  of  the  subsequent  profits,  and, 
oddly  enough,  they  were  the  largest  part  of  the  transaction,  for  the 
agreement  having  been  signed  on  the  28th  of  July,  the  company 
was  registered  on  the  3rd  of  August ;  and  on  the  2nd  of  August 
an  arrangement  was  made  for  the  sale  of  this  mine  for  £200,000, 
£150,000  in  cash  and  £50,000  in  shares.  It  is  said,  and  probably 
with  some  truth,  that  if  the  company  had  not  floated  they  never 
would  have  got  the  money.  But  I  am  afraid  if  the  company  had 
not  floated  the  same  observation  might  have  been  made  as  to  the 
£60,000.  It  is  by  no  means  proved  to  my  satisfaction  that  if  Fisher 


v. 
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M,  B,  OE  his  Iriends  had  not  oome  farwaid  tbd  moBey  would  hare  been 
ISTH  fortfacomiag^  Howere^;,  I  am  not  at  ]ibei1;y,  nor  do  I  intend^  to 
o^B  speculate  on  that  transaction.  The  bulk  of  the  profits  was  the 
difference  between  £60,000  and  £200,000.  That  that  must  haTe 
been  in  the  Defendant's  contemplation  at  the  time  is  certain,  because 
Mr.  Fisher  and  he  were  to  share  equally  in  the  profit  of  selUng  to  a 
company.  Whether  the  exact  figures  had  been  arranged  between 
him  and  Mr.  Fisher  does  not  matter.  As  I  have  said  before,  the 
conti^act  between  the  Plaintiff  and  Defendant  was  signed  on  the  28lh 
of  July,  and  this  coatraet  followed,  in  a  few.  days,  namely^  oa  the 
2ud  of  August.  Therefore  it  was  a  yery  close  transaction.  But  the 
plain  and  clear  duty  of  the  Defendant,  as  ageht  of  the  partnership, 
was  to  sebure  Ae  whole  of  the  profits  for  the  partnership ;  and 
many  of  the  observations  made  in  Hiehens  v.  Conpreve  (1)  fcpply 
to  this  case.  It  was  the  clearest  tod  plainest  btieach  of  duty 
on  the  part  of  the  Defendant  that,  when  lie  was  acting  for  the 
partnership,  as  he  ought  to  have  been,  he  should  endeavour  to 
obtain  a  private  advantage  for  himself  and  conceal  that  from  the 
Plaintiff  as  he  did.  I  think  I  nxight  leave  the  case  there,  bat  I 
must  go  a  little  further. 

I  do  not  think  that  the  Defendant  is  liable  merely  on  the  abstract 
dooirln^of  ^uity  under  which  Ifir.  Poleman  waa  made  liable  in  a 
very  honest  and  hondfde  transaction — I  think  the  Defendftui  must 
have  been  perfectly  well  aware  that  he  was  taking  an  un&ir  advan- 
tage of  the  Plaintiff,  that  he  intended  to  take  that  advantage;  and 
that  he,  probably  with  a  view  to  ihis  ow^  profit,  kept  the  Plaintiff 
in  the  dark  as  to  the  real  nature  of  the  transaction.  [His  Honoor 
then  referred  to  thq  defence  of  acquiescence  on  the  part  of  the 
Plaintiff,  and  continued : — ]  It  appears  to  me,  first  of  all,  that  any 
notion  of  acquiescence  or  release  of  rights  that  is,  of  gift  by  the 
PlaintiiBf  to  the  Defendant  of  half  the  profits  over  and  above  the 
£10,000v  is  quite  out  of  the  question ;  that  the  Plaintiff  never  had 
any  knowledge  of  his  rights  until  after  the  filing  of  the  bill ;  and 
that,  even  if  he  had  any  knowledge  or  something  to  put  him  on 
in^tiiiyv  he  has  doiie  no  act,  and  th^  Defendant  hsA  dbikc^boaet 
wilh'his  knoviedge  or  sanction,  whioh  adters  the' relationa olf  the 
parties.    TherefoDe  I  think  there  w  no  defence  on  this  ground. 

(I)  1  RoBB.  &  My.  150,  n. 
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Under  those  t^ircnmstancds  I  intend  t6  make'  a  decree  stxbstan^       M.  R. 
tiaDy  in  a<icordmice  with  the  first  and  second  paragraphs  of  tne        1874 

prayer  of  the  bill.  Dvnmt 


July  SO.  Upon  the  account  directed,  by  the  decree  being  pro- 
ceeded withy  the  Defendant  filed  an  affidavit  which  shewed  that  a 
considerable  3um  was  coming  to  the  Plaintiff. 

Mr.  Southgate,  Q.G.  (Mr.  Kekewioh  with  him),  now  moted  that 
the  Defendant  m%bt  be  ordered  to  pay  the  6am  into  Coart 

Mr,  CkUty,  Q.C.  (Mr.  Oraham  Haetings  with  him),  submittied 
that  it  was  not  in  accordance,  with  the  prt^qtice  of  the  Court  to 
make  such  an  order  after  decfe^  and  before  the  further  oonsid^ra- 
tion  of  the  cause,  citing  Binns  v-  jParr  (!)♦ 

The  Mastee  of  the  Rolls,  however,  made  the  order. 


^^  ■*»^fci*^»^  ■■!*        i,ii*a 


The  decree  was  appealed  from,  but  terms  of  compromise  were 
Agreed  to  before  the  appeal  was  .heard.  , 

SolicitotB :  Messrs.  WtiJUer  &  &and3on ;  Messrs.  Newman,  Dah, 
4tBtrettcn. 


V, 


Ex  parte  HARPER.  '  '      m.k. 


1874 


ArbUrcAion — SuhnkissUm  hy  Consent — Common  Lqlw  Frocedurt  Act  ^17  A  18, 

Vict.  c.  125),  9,  11— Lands  Clauses  Consolidation  Act,  1845  (8  Vict.c.  18)       July  30. 
».  25.  .1        

•  ■     ' '  '  I   , 

The  reference  to  arhitration  of  a  queqtioa  of  disputed  compensation  puj^- 

BUant  to  sect.  25  of  the  lMnd9  Clauses  Consolidation  Act,  is  k  '*  siibtnission' 

to  arbitration  by  oonsent "  witl^in  the  meaning  of  the  17th  section  lOf  the 

Common  Law  Procedure  Act,  and  the  aubipission  may  be  made,  a  rule  of 

Court. 

JiR.EABPEB  claimed  to  be  entitled  to  compebsation  fromi.the 
threat  Eadern  Baalway  Cojhpany  in  respect  of  certain  'pro^eiiy 
which  he  alleged  to  be  injuriously  affected  by  works  oi'  the 

(1)  7  Hiore,  288. 
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M.  B.      company  in  course  of  constrnction.    The  company  disputed  the 

1874       claim ;   and  on  the  28th  of  January,  1874,  Harper  serred  on 

E^^'^^aiie     ^^®  company  a  notice  in  writing,  requiring  them  to  appoint  one 

^^"^"^     arbitrator  on  their  behalf  to  assess  the  amount  of  compensation 

under  sect.  25  of  the  Lands  Clauses  Consolidation  Ad,  1845. 

Pursuant  to  this  notice,  an  arbitrator  was  appointed  in  writing  by 

the  company,  and    another  was  afterwards  duly  appointed  in 

writing  by  Mr.  Harper.    These  arbitrators  afterwards  appointed 

in  writing  an  umpire. 

It  became  necessary  for  the  umpire  to  act,  and  he  had  accord- 
ingly acted,  and  given  notice  that  be  had  made  his  award ;  but 
the  company  had  not  taken  it  up. 

Mr.  Oraham  Hastings,  on  behalf  of  Mr.  Harper,  now  moved 
that  the  submission  to  arbitration  contained  in  the  notice  of  the 
28th  of  January,  1874,  and  the  subsequent  written  appointments 
of  the  arbitrators  and  umpire,  might  be  made  a  rule  of  Couit 
under  sect.  17  of  the  Com^mon  Law  Procedure  Act,  1854. 

Mr.  Smart,  for  the  company : — 

The  17th  section  of  the  Cormnon  Law  Procedure  Act  only  ap- 
plies where  the  submission  to  arbitration  is  by  consent.  This  is 
not  a  submission  by  consent ;  the  company  were  compelled  to 
refer  to  arbitration  by  the  provisions  of  the  Lands  Clauses  Con- 
solidation  Act.  The  proper  course  would  have  been  to  apply  for 
a  mandamus  directing  the  company  to  take  up  the  award. 

Sir  G.  Jessel.  M.R. : — 

I  think  I  can  make  the  order.  It  appears  to  me  that  the  words 
**  by  consent,"  in  the  17th  section  of  the  Act,  are  used  in  contra- 
distinction to  a  "  compulsory  reference  "  under  the  3rd  and  fol- 
lowing sections.  What  was  meant  was  this — ^that  where  the 
reference  took  place  under  an  order  of  Court,  you  must  proceed 
in  the  Court  which  made  the  order ;  but  in  all  other  cases  parties 
were  to  be  at  liberty  to  choose  which  Court  they  pleased. 

The  order  was  made  accordingly. 

Solicitors :  Mr.  Broad  ;  Mr.  Shaw. 
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AEMSTRONG  v.  ARMSTRONG.  M.  B. 

1874 


[1866    A.    109.] 

Portions — Power  to  raise  Portions  hy  Mortgage^^Costs  of  Mortgage, 

A  power  in  trustees  to  raise  by  mortgage  a  fixed  sum  implies  a  power  to 
raise  also  the  incidental  costs  of  the  mortgage. 

UNDER  a  settlement  dated  the  20th  of  July,  1802,  certain  free- 
hold estates  were  limited  to  trustees  for  a  term  of  300  years  upon 
trusts  for  raising  by  sale  or  mortgage  a  sum  of  £6000,  as  portions 
for  younger  children.  Under  orders  made  in  the  suit,  these 
portions  had  been  raised  by  mortgage,  and  considerable  costs  had 
been  incurred  in  so  doing,  principally  by  reason  of  its  having 
been  necessary  to  take  out  representation  to  the  suryivor  of  the 
original  trustees  of  the  term.  A  petition  was  presented,  asking 
that  these  costs  might  be  raised  by  mortgage  of  the  same  term, 
and  now  came  on  to  be  heard. 

The  settlement  did  not  in  terms  authorize  the  raising  of  any- 
thing beyond  the  sum  of  £6000. 

Mr.  Southffate^  Q.C.,  and  Mr.  Cecil  BusseU,  for  the  Petitioners, 
referred  to  MicheU  v.  MicheU  (1) ;  Parker  v.  Watkim  (2). 

Mr.  CozenS'JSardyy  for  the  Reversioners,  submitted  that  there 
was  no  power  to  raise  these  costs. 

The  Masteb  of  the  Rolls  said  that  he  considered  it  to  be 
quite  settled  that  trustees  who  had  power  to  raise  a  certain  sum 
by  mortgage  for  the  benefit  of  a  particular  person  or  class  of 
persons  had  also,  by  implication,  power  to  raise  the  incidental 
costs  by  mortgage  of  the  same  property ;  and  he  made  the  order. 

Solicitors :  Messrs.  Wadeson  &  MaUeson. 

(1)  4  Beav.  549.  (2)  Joh.  133. 


July  81. 
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M.  R.        In  re  POOLE  FIREBRICK  AND  BLUE  CLAY  COMPANY. 

J!Zi  HARTLEY'S  CASE. 


Aug.  1. 


Company — Issue  of  Fully  Paid-up  Shares — Non-Begistration  of  Contrad— 
Rectification  of  RegisteV'-'Companies  Act,  1867  (30  <fc  31  Vict,  c.  131), ».  25. 

Where  shares  were  allotted  and  accepted  as  fully  paid  up  in  pursuance  of  a 
contract  which,  through  inadvertence,  had  not  been  registered  in  accoidanoe 
with  sect.  25  of  the  Companies  Act,  1867,  and  upon  discovery  of  the  omission 
the  directors  removed  the  name  of  the  allottee  from  the  raster,  then  filed 
the  contract,  and  subsequently  issued  fresh  shares  to  the  allottee,  and  the 
company  was  subsequently  woilnd  up : — 

Held,  that  although  the  dli-ectors  had  no  power  to  cancel  shares,  they 
could  rectify  a  mistake  common  to  them  and  the  allottee  without  applying  to 
the  Court  of  Chancery  for  an  order  directing  them  to  do  so ;  and,  conae- 
qucntly,  that  the  allottee  could  not  be  placed  on  the  list  of  contributones  in 
respect  of  those  shares. 

IHE  Poole  FirArick  and  Blue  Clay  Company^  Limiied,  was 
registered  under  the  Companies  Acts,  1862  and  1867«  ob  the 
15th  of  December,  1870.  The  capital  was  £12,000,  divided  into 
2400  shares  of  £5  each.  On  the  previous  5th  of  December  a 
contract  in  writing  had  been  entered  into  between  Henry  Boden 
of  the  one  part,  and  a  trustee  on  behalf  of  the  company  (then 
intended  to  be  formed)  of  the  other  part,  whereby  Boden  agreed 
to  sell  certain  property  to  the  company  then  formed,  in  con- 
sideration of  £6000,  to  be  paid  as  to  £1200  in  cash,  and  as  to  the 
remaining  £4800  in  fully  paid-up  shares. 

In  January,  1871,  Boden  required  the  directors  to  allot  to 
Oeorge  Hartley  200  of  the  shares  to  wliich  Boden  was  entitled 
under  the  agreement.  Accordingly,  on  the  12th  of  January, 
1871,  a  resolution  was  passed  by  the  directors  allotting  200  follj 
paid-up  shares  to  Hartleyj  and  certificates  were  subsequently 
issued  to  him,  and  his  name  was  placed  on  the  register  of  share- 
holders in  respect  thereof. 

In  June,  1871,  it  was  discovered  that  the  agreement  of  the  oth 
of  December,  1870,  had,  through  inadvertence,  been  omitted  to  be 
filed  with  the  Registrar  of  Joint  Stock  Companies,  pursuant  to  the 
Companies  Act,  1867,  s.  25.    Upon  this  discovery  being  made  the 
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directors,  with  the  consent  of  Hartleyy  cancelled  the  200  shares       ^^  ^ 
issued  to  him,  and  removed  his  name  from  the  register,  and  he        ^874 
delivered  up  the  certificates  which  had  been  given  him.     On  the       ''^^'  , 
13tli  of  June,  1871,  the  agreement  of  the  5th  of  December,  1870,       Cam. 
was  duly  filed ;  and  subsequently  the  directors  issued  to  HarUey       ""*" 
200  folly  paid-up  shares  in  lieu  of  those  which  had  been  cancelled. 

The  articles  of  association  contained  no  power  to  cancel  shares. 

In  December,  1873,  the  company  passed  resolutions  for  volun- 
tary winding-up,  and  the  liquidators  placed  HartUifs  name  on  the 
list  of  contributories  in  respect  of  the  200  and  other  shares.  He 
applied  by  summons  to  have  his  name  removed  in  respect  of  the 
200  shares ;  and  the  summons  now  came  on  to  be  heard. 

Mr.  Cracknall,  for  Hartley,  submitted  that  if  an  application  had 
been  made  to  the  Court,  the  directors  would  have  been  ordered 
to  do  exactly  what  they  had  done  :  In  re  New  Zealand  Kapanga 
Odd  Mining  Company  (1) ;  In  re  Benton  CoUiery  Company  (2) ; 
and  that  the  directors  might  themselves  do  what  the  Court  would 
have  ordered  to  be  done.    [He  was  stopped.] 

■ 

Mr.  Southgate,  Q.C.  (Mr.  Chester  with  him),  for  the  liquida- 
tors:— 

The  directors  had  no  power  to  cancel  shares. 

[The  Master  of  tee  Bolls  : — It  is  not  really  a  case  of  cancel- 
lation, it  is  simply  a  case  of  rectifying  a  common  mistake.] 

It  has,  no  doubt,  been  held  that  where  there  is  a  hondjide  ques- 
tion as  to  whether  a  person  is  a  shareholder  or  not,  the  directors 
have  power  to  compromise  the  dispute  :  Lcyrd  Belhaven's  Case  (3) ; 
but  here  there  was  no  dispute.  Hartley*s  name  appeared  on  the 
register  at  a  time  when  the  agreement  of  the  5th.  of  December, 
1870,  was  not  registered,  as  directed  by  the  Companies  Ad,  1867, 
8.  25  :  and  if  he  is  now  allowed  to  escape,  creditors  who  inspected 
the  register  will  be  misled. 

Sir  G.  Jessel,  M.E. : — 
It  is  part  of  the  duty  of  directors  to  keep  a  correct  register  of 

(1)  Law  Rep.  18  Eq.  17,  n.  (2>  Law  Rep.  18  Eq.  16. 

(3)  3  D.  J.  &  S.  41. 
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M.  B.       their  shareholders.    Here  they  allotted  certain  shares  as  folly 
1874       paid  up  on  the  supposition  that  they  had  power  to  do  so :  the 
Hartley's    allottee  accepted  the  shares  on  the  same  supposition.    In  fact, 
^jff;       they  had  no  power  to  make  such  an  allotment.    It  was  a  case  of 
common  mistake ;  and  some  time  after  the  allotment  was  made 
the  mistake  was  discovered.    If  the  parties  had   come  to  the 
Court,  it  is  admitted  that  the  Court  would  have  ordered  the  com- 
pany and  its  directors  to  do  exactly  what  has  been  done.    Then 
the  only  question  is,  Can  it  be  necessary  to  come  to  the  Conrt 
to  get  an  order  to  do  that  which  both  parties  are  willing  to  do, 
and  wish  to  be  done  ?    I  cannot  hold  that  it  is  necessary,  and  I  am 
therefore  of  opinion  that  Mr.  Hartley  is  in  the  same  position  as  if 
his  name  had  not  been  placed  on  the  register  until  after  the  coo- 
tract  had  been  filed.    His  name  must,  consequently,  be  remo?ed 
from  the  list  of  contributories. 

Solicitors:  Mr.  JL  Wiekens;  Messrs.  Miller  dt  Miller. 
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M.  B.  ATNSLEY  V.  GLOVER 

^^*  [1874    A.    81.] 

Ancient  Lights — Alteration  of  Easement — User  of  BuHding — Belief  in  Equity. 

Where  the  owner  of  a  bailding  haying  ancient  lights  enlarges  or  adds  to  the 
number  of  windows^  he  does  not  thereby  preclude  himself  from  obtainiDg 
an  injunction  to  restrain  an  obstruction  of  the  ancient  lights. 

Heath  v.  Bucknall  (1)  is  overruled  by  Staight  v.  Bum  (2). 

In  considering  the  amount  of  injury  caused  to  a  Plaintiff  by  the  ohstrnc- 
tion  of  ancient  lights  the  Court  will  have  regard,  not  merely  to  the  present, 
but  also  to  the  possible  future  use  of  the  property. 

Jackson  v.  Duke  of  Newcastle  (8)  is  overruled  by  Yates  v.  Jack  (4). 

Tbe  circumstances  under  which  a  Court  of  Equity  will  give  relief  again^ 
obstruction  of  ancient  lights  by  way  of  injunction,  or  by  way  of  damages, 
and  under  which  it  will  grant  an  interlocutory  injunction,  considered. 

XhIS  was  a  motion  to  restrain  the  Defendant  from  obstracting 
certain  lights  in  a  building  forming  part  of  the  Heaiheote  Arms  Inn, 

(1)  Law  Rep.  8  Eq.  1.  (3)  3  D.  J.  &  S.  275. 

(2)  Ibid.  5  Ch.  163.  (4)  Law  Rep.  1  Ch.  295. 


V. 
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at  Lonfftan,  ia  Staffordshire,  of  which  the  Plaintiffs  were  respect-       M.  B. 
ively  owner  and  lessee.  1874 

The  inn  is  situate  on  the  east  side  of  Market  Street,  in  Longton  ;  atkslsy 
and  at  the  back  of  it  is  a  building  which  contains  the  windows  in 
question,  and  is  approached  by  and  fronts  to  the  south  and  abuts 
on  a  narrow  path  three  feet  wide.  The  front  of  the  said  building 
is  a  continuation  of  the  south  wall  of  the  inn.  The  said  building 
is  used  in  connection  with  and  forms  part  of  the  inn. 

The  windows,  the  obstruction  of  which  was  complained  of,  were, 
firsts  the  window  of  a  room  on  the  first  floor  of  the  said  building, 
described  in  the  plan  as  the  '^  smoke  room,"  and  said  to  be  used  as 
a  smoking-room  in  coDuection  with  the  inn :  and  secondly,  two 
windows  of  a  room  on  the  ground  floor,  used  as  a  cellar.  The  sill 
of  the  first-mentioned  window  was  at  the  height  of  eleven  feet  from 
the  ground,  the  sills  of  the  two  last-mentioned  at  the  height  of 
three  feet. 

The  land  on  the  south  side  of  the  path  belonged  to  the  Defen- 
dant^ and,  until  recently,  had  no  buildings  on  it,  with  the  exception 
of  a  low  wooden  shed,  which  did  not  interfere  with  the  access  of 
light  to  the  windows.  The  Defendant  now  proposed  and  had 
commenced  to  erect  a  building  thirty-six  feet  high  on  this  piece  of 
land,  and  the  present  suit  was  instituted  for  the  purpose  of 
restraining  the  Defendant  from  erecting  any  building  so  as  to 
obstruct  the  Plaintiffs'  ancient  lights. 

It  was  a  matter  in  dispute  between  the  parties,  whether  the* 
windows  were  ancient  lights.    The  Court  was  of  opinion  that  for 
the  purposes  of  the  motion  it  was  established  that  they  were  in  part, 
ancient,  but  had  been  materially  enlarged  within  a  recent  period.. 

Mr.  Southgate,  Q.C.,  and  Mr.  Eeary,  for  the  Plaintiffs,  were^ 
stopped. 

Mr.  RoiSmrgh,  Q.G.,  and  Mr.  CraeknaU,  for  the  Defendant : — 

"  Even  if  the  Plaintifls*  lights  be  ancient,  which  we  deny,  the 
Plaintiffs  have  debarred  themselves  from  obtaining  an  injunction 
by  enlarging  the  windows :  Seaih  v.  BucknaU  (1). 
No  injury  sufiBcient  to  entitle  the  Plaintiffs  to  an  injunction  is 

(1)  Law  Bep.  8  Eq.  1. 
TouXVIIL  2  0  2 
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11 B.      proTed.    The  windows  in  qnestion  are  those  of  a  8mokiDgHt)om 

1874       and  a  cellar.  The  present  user  of  these  rooms  will  not  be  interfered 

Atsslit     ^th  by  onr  building,  and  the  Court  cannot  consider  any  future 

Gloyxb.     ^^®^ '  •'^^^  ^-  J^^  of  Newcasde  (1).    The  Court  will  only  give 

— *       relief  at  the  hearing  in  the  shape  of  damages,  and  the  ends  of 

justice  will  be  satisfiisd  by  our  now  giving  an  undertaking  to  pall 

down  our  building  if  the  Court  shall  so  direct,  at  the  hearing. 

Sib  G.  Jesbel,  M.E.  :— 

Mr.  SoidhffcUe,  I  will  npt  trouble  you  further  upon  the  present 
occasion,  whatever  may  happen  at  the  hearing. 

It  is  very  greatly  to  be  lamented  that  the  views  of  the  various 
branches  of  the  Court  of  Equity  have  differed  so  immensely  upon 
this  question  of  ancient  lights.  I  wish  to  state  my  own  views 
clearly,  so  that  if  they  are  wrong  they  can  be  corrected  elsewhere, 
and  if  they  are  right  they  may  serve  as  a  guide  for  the  future. 

Now,  first  of  all,  this  case  is  a  simple  one  as  regards  the  fiusts. 
The  Defendant  is  about  to  build  opposite  some  windows  of  the 
Plaintiffs — ^which  for  this  purpose  and  at  this  moment,  I  will 
assume  are  ancient  lights — a  wall,  at  a  distance  of  three  feet^  which 
will  be  thirty-six  feet  high ;  the  sill  of  the  most  important  of  the 
windows  in  question  being  eleven  feet  above  the  ground.  Of  conise 
it  is  obvious,  and  it  has  not  been  denied  by  counsel  for  the  Defen- 
dant, that  such  a  wall  as  that  must  seriously  and  materially  impede 
the  access  of  light  to  these  windows ;  so  that  upon  that  point  we 
are  fortunately,  in  this  case,  not  subject  to  any  conflict  of  evidenoe 
or  to  any  dispute  whatever.  It  is,  howeveri  contended,  on  behalf 
of  the  Defendant,  that  the  title  of  the  Plaintiflb  to  these  alleged 
ancient  windows  is  not  clearly  proved.  I  think,  howeyer,  it  is  sof- 
flciently  proved  for  the  purpose  of  an  interlocutory  injunction ;  that 
is,  I  do  not  hold  it  to  be  so  conclusively  proved  as  that  the  De- 
fendant may  not  be  able  to  disprove  it  hereafter ;  but  upon  the 
present  evidence  it  is  proved  to  my  mind,  and,  if  no  further  evi- 
dence is  adduced  at  the  hearing  I  shall  bold  it  proved  at  the 
hearing  that  the  Plaintiffs  have  ancient  lights,  but  altered,  no  doubt, 
as  regards  the  material  lights,  in  a  very  substantial  manner. 

The  first  question  I  have  to  decide  is,  whether  by  reason  of 

(1)  3  D.  J.  &  S.  275. 
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this  alteration,  the  Plaintiflb  are  deprired  of  their  right  to  an       M.  B. 
injunction.  1874 

Nowj  if  the  oaae  of  EecUh  v.  Buclknatt  (1)  was  well  decided,  and  atnslst 
there  were  no  other  caae  upon  the  subject,  I  should  have  great  qj^tmbl 
difficulty  in  holding  that  the  Plaintiffs  are  ]piot  so  deprived.  The  — 
principle  of  that  c^se  %  understand  to  be  this:  that  where  the 
Plaintifr  has  altered  his  ancient  lights  materially  and  in  such  a 
miini^er  that. the  Defendant  cannot  obstruct  the  additional  or  new 
h'ghts  without^  to  some  extent^  obstructing  the  ancient  lights^  so 
that  by  reason  of  the  alteration  the  Plaintiff  most  in  time  gain  a 
right  to  the  new  or  additional  lights,  similar  to  that  which  he 
enjoyed  as  regards  the  ancient  lights,  then  a  Court  of  Equity 
will  not  interfere  at  the  inst^iu^e  of  the  Plaintiff ,  to  grant  an  in- 
junction, which  would  in  effect  preserve  not  only  the  ancient  lights 
but  enable  him  to  acquire  a  title  to  the  new  lights.  But  Seath  v. 
BuehnaU  was,  in  that  view  of  the  case,  overruled  by  Lord  Justice 
Giffard  in  Staight  v.  Bmm  (2).  The  Lord  Ju^tic^  Giffard, 
speaking  of  Beaih  v.  BuehnaU^  says  this :  **  But  if  this  case  is  sup* 
posed  to  lay  down  the  proposition  that  a  Plaintiff  who,  according 
to  Taplinff  v.  Jqne$  (3),  has  clear  legal  rights,  cannot  come  to  this 
Court  and  get  protection  for  those  rights,  I  entirely  demur  to  such 
a  conclusion*  If,  fov  iqstance,  there  is  a  house  with  three  ancient 
wiadows,  and  it  is  desirable  to  add  at  no  great  distance  from  those 
three  ancient  windows,  two  other  windows,  is  it  to  be  said  that  be- 
cause those  two  other  windows  are  to  be  placed  in  that  position, 
the  Plaintiff  is  not  to  come  into  Court  to  preserve  what  has  been 
decided  in  Tajling  v.  Janes  to  be  his  dear  legal  right?  Such  a 
conclusion  would  not  be  either  according  to  principle  or  to  the 
course  of  this  Court  I  take  the  course  of  this  Court  to  bcj  that 
when  there  is  a  material  injury  to  that  which  is  a  dear  legal  rights 
and  it  appears  that  damages^  from  the  nature  of  th^  case,  would  not 
be  a  complete  compensation,  this  Court  will  interfere  by  injunction.'* 
That  amounts^  in  my  vi9w,to  a  decision  tP  this  effect:  thatif,eithw 
by  alteration  of  the  windows  themselves  (that  is^  by  adding  new 
lights  immediatdy  adjoining),  or  by  adding  new  lights  in  dose 
proximity  to  the  old  windows^  the  Plaintiff  has  altered  the  access  of 

(1)  Law  Bep.  8  Eq.  1.  (2)  Law  Bep.  6  Oh.  168, 167. 

.  (3)  11 H.  L.  0. 28a 
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M.  B.  light  in  respect  of  quantity,  yet,  according  to  the  decision  in  Top- 
1874  ling  y.  Jones  (1),  he  is  still  entitled  to  damages  at  law  for  any  injury 
Athslet  d^^^  ^  ^^^  ancient  lights ;  and'  that,  being  so  entitled,  if  his  case 
is  otherwise  one  in  which  a  Court  of  Equity  would  grant  an  injunc- 
tion, his  title  to  that  injunction  is  not  affected  by  the  circumstance 
either  that  he  has  added  to  the  windows,  that  is,  the  ancient  lights 
themselves,  or  that  he  has  made  new  windows  in  close  proximity 
to  the  ancient  windows.  Therefore,  following  the  decision  of  the 
Lord  Justice,  which,  indeed,  I  am  bound  to  follow,  and  considering 
that  the  principle  which  he  has  enunciated  is  not  reconcilable  with 
the  principle  upon  which  I  consider  Heath  y.  BueknaM  (2)  to  hare 
been  decided,  I  hold  that  the  defence  which  has  been  urged  upon 
me  arising  from  the  case  of  Seaih  y.  BuekndU,  cannot  be  sustained^ 
That  disposes  of  the  first  objection. 

The  next  objection  is  one  which  does  not,  I  think,  arise  upon 
the  evidence  as  it  stands,  though  it  may  arise  hereafter.  I  have 
no  distinct  evidence  before  me  as  to  the  use  to  which  the  room 
marked  ''smoke  room"  on  the  plan  has  been  put.  It  is  said, 
however,  that  it  is  used  as  a  smoking-room,  and  that  if  it  is  6d 
used  the  injury  to  the  light,  great  and  material  though  it  be,  will 
not  be  such  as  to  interfere  with  the  comfort  of  those  who  use  the 
room  as  a  smoking-room.  That  may  or  may  not  be  the  case.  As 
I  said  before,  there  is  no  distinct  evidence  upon  the  subject;  bat 
even  if  there  were,  I  do  not  think  it  would  make  any  difference: 
Here,  again,  we  have  a  conflict  of  decision,  lliere  is  no  doubt 
that  in  the  case  of  Jackson  v.  Duke  of  NeweasOe  (3)  Lord  Wed- 
hwry  decided  upon  an  interlocutory  application  that  if  you  did  not 
interfere  with  the  use  of  the  room  for  the  purpose  for  which  it 
was  then  being  used  (that  is,  did  not  interfere  materially,)  no 
injunction  ought  to  be  granted  by  this  Court,  and  that  the  Gonii 
could  not  look  at  any  future  use  to  which  the  room  might  be 
applied.  If  Jackson  v.  Duke  of  NeweasOe  were  law,  and  if  it  were 
proved  satisfactorily  in  this  case  that  this  room  was  used  as  a 
smoking-room,  and  that  the  comfort  of  those  using  it  would  not 
be  materially  interfered  with,  then  I  should  not  be  able  to  grant  an 
injunction.    But  I  must  express  my  decided  opinion  that  Jadtson 

(1)  11  H.  L.  C.  290.  \2)  Law  Rep.  8  £q.  t 

(3)  3  D.  J.  d;  S.  275. 
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Y.  Buke  of  NewcasUe  (1)  is  not  law.    Of  course  I  slionld  have  no       il  b. 
right  to  say  so  if  there  had  been  no  other  decision  of  a  Court  of       i874 
equal  jurisdiction;  but  there  is  such  decision.    The  decision  of    aynu^ 
Lord  Oranworth  in  Totes  y.  Jack  (2),  which  is  subsequent  in  point     ^  *• 

ef  date,  is  entirely  in  conflict  with  the  decision  of  Lord  Wesfbury       

in  Jackion  v.  Dvke  of  Newcastle.  Lord  Oranworth  says  this: 
'^  The  right  conferred  or  recognised  by  the  statute  2  &  3  Will.  4, 
c  71,  is  an  absolute  indefeasible  right  to  the  enjoyment  of  the 
light  without  reference  to  the  purpose  for  which  it  has  been  used. 
Therefore,  even  if  the  evidence  satisfied  me  which  it  does  not,  that 
for  the  purpose  of  their  present  business  a  strong  light  is  not 
necessary,  and  that  the  Flaintifls  will  still  have  sufficient  light 
xemaining,  I  should  not  think  the  Defendant  had  established  his 
defence  unless  he  had  shewn  that  for  whatever  purpose  the  Plain- 
tiffs might  wish  to  employ  the  light,  there  would  be  no  material 
interference  with  it." 

That,  I  think,  is  a  correct  statement  of  the  law ;  and,  indeed,  if 
I  thought  otherwise,  I  should  be  bound  to  follow  it,  as  being  the 
later  decision  of  a  Lord  Chancellor.  I  may  mention,  although  it 
is  not  conclusive,  that  Lord  Halherletf,  when  yice-Chancellor,  had 
occasion  to  consider  the  decisions  both  of  Jackeon  v.  Duke  of 
Newcastle  and  of  Yates  v.  Jack,  and  he  not  only  adhered  (as  of 
course,  being  Yice-Chancellor,  he  was  bound  to  adhere),  but  he 
expressed  an  opinion  in  favour  of  the  view  taken  by  Lord  Oon- 
worth  in  Totes  v.  Jadf.  J£  that  authority  needed  to  be  strength- 
ened in  order  to  be  binding  upon  me  (which  it  does  not)  I  might 
refer  to  the  view  expressed  by  Yice-Chancellor  Wood. 

I  may  mention  that  the  very  point  of  Jackson  v.  Duke  of  New- 
castle is  actually  considered  in  Coke's  Reports,  in  LuitrdTs  Case  (3), 
and  there  are  some  remarks  in  it  upon  easements  generally,  and 
upon  the  mode  of  their  destruction,  which  bear  upon  all  these 
cases.  The  real  point  there  was,  whether  fulling  mills  could  be 
altered  into  grist  mills  so  that  they  would  retain  the  same  rights : 
'^  It  was  resolved  that  the  prescription  did  extend  to  these  new 
grist  mills ;  for  it  appears  by  the  Eegister,  and  also  by  F.  N.  B., 
•that  if  a  man  is  to  demand  a  grist  mill,  fulling  mill,  or  any  other 

<1)  ZD.J.&  S.  276.  (2)  Law  Rep.  1  Gh.  295,  298. 

(3)  4  Bep.  86  a,  87  a. 
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H.  B.       mill,  the  writ  shall  be  general,  de  uno  mdlendino,  without  any  addi- 
1874       tion  of  grist  or  foiling.    So  that  the  mill  is  the  snbstanoe  and 
Ansun     thing  to  be  demanded,  and  the  addition  of  grist  or  foiling  are  bat 
Glotsb.     ^  ^^^^  ^^^  quality  or  nature  of  the  mill ;  and  therefore  if  the 
—       Plaintiff  had  prescribed  to  have  the  said  watercourse  to  his  mill 
generally  (as  he  well  might),  then  the  case  would  be  without  ques- 
tion that  he  might  alter  the  mill  into  what  nature  of  a  miQ  he 
pleased,  provided  always  that  no  prejudice  should  thereby  arise, 
either  by  diverting  or  stopping  of  the  water  as  it  was  before ;  and 
it  should  be  intended  that  the  grant  to  have  the  watercourse  was 
before  the  building  of  the  mills,  for  nobody  will  build  a  mill  before 
he  is  sure  to  have  water;  and  then  the  grant  of  a  watercourse 
being  generally  to  his  mill,  he  may  alter  the  quality  of  the  mill  at 
his  pleasure,  as  is  aforesaid.    So  if  a  man  has  estovers,  either  by 
grant  or  prescription,  to  his  heuse,  although  he  alter  the  rooms 
and  chambers  of  this  house,  as  to  make  a  parlour  where  it  was  the 
hall,  or  the  hall  where  the  parlour  was,  and  the  like  alteration  of 
the  qualities,  and  not  of  the  house  itself" — that  means,  the  qualities 
of  the  rooms  and  not  of  the  house  itseK — ^^  and  without  making 
new  chimneys,  by  which  no  prejudice  accroes  to  the  owner  of  the 
wood,  it  is  not  any  destroction  of  the  prescription,  for  then  many 
prescriptions  will  be  destroyed;  and  although  he  builds  new 
chinmeys  or  makes  a  new  addition  to  his  old  house,  by  that  he 
shall  not  lose  his  prescription ;  but  he  cannot  employ  or  spend  any 
of  his  estovers  in  the  new  chimneys  or  in  the  part  newly  added. 
The  same  law  of  conduits  and  water-pipes  and  the  like.    So  if  a 
man  has  an  old  window  to  his  hall,  and  afterwards  he  converts  the 
hall  into  a  parlour  or  any  other  use,  yet  it  is  not  lawful  for  his 
neighbour  to  stop  it»  for  he  shall  prescribe  to  have  the. light  in 
such  part  of  his  house."    It  appears,  therefore,  that  in  Ooke'$  time 
they  took  that  view  of  the  alteration  of  a  room. 

Now,  in  the  case  of  Dent  v.  Auction  Mart  Comjpany,  Yice-Ghan- 
cellor  Wood,  speaking  of  Lord  Oranworth^s  judgment  in  Tatei  v. 
Jack,  says  this  (1)  :  '*  Further  than  tfaat»  he  says  (which,  perhaps^ 
if  I  may  be  allowed  to  say  so,  is  going  a  little  beyond  what,  as 
far  as  I  am  aware,  any  previoos  case  has  decided)  that  the  Fbmfr- 
tiffs*  right  to  an  injonction  does  not  depend  on  the  obstroefcion 

(1)  Um  Rep.  2  Eq.  238,  249. 
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being  injurious  to  them  in  the  trade  for  which  they  actually  used       H  B. 
the  premises,  but  is  '  an  absolute  indefeasible  right  to  the  enjoy-       1874 
ment  of  the  light,  without  reference  to  the  purpose  for  which  it     atrblet 
has  been  used.'    Now  that  observation  certainly  goes  further  than     qj^^ 

any  case  has  gone  since  it  was  decided  in  Martin  t.  Odbh  (1)  that       

property  which  had  been  used  for  a  malt-house  could  not  claim 
the  same  privilege  as  if  it  had  been  used  for  a  dwelling-house. 
But  the  two  authorities  may  be  easily  reconciled  by  saying  that 
the  Lord  Chancellor's  observations  may  apply  to  the  user  of  a 
house  as  it  stands  for  any  purpose  for  which  it  may  be  used  in 
that  condition,  not  to  the  user  of  a  house  when  its  whole  character 
has  been  changed  and  it  has  been  rebuilt,  leaving  the  old  windows 
untouched,  as  in  the  malt-house  casa"  So  that,  without  referring  to 
it,  the  Yice-Ohanoellor  has  taken  the  same  view  as  was  taken  in 
Coie*$  Beports,  that  you  may  certainly  alter  the  use  of  the  rooms. 
"But  the  doctrine,"  he  continues,  ^has  an  application  to  the  case 
before  me  on  the  contested  question  of  the  sample-room.  Although 
I  think,  upon  the  evidence,  there  is  very  little  doubt  that  the  room 
in  Messrs.  Denfs  case  has  been  occasionally  used  as  a  sample-room, 
the  observations  of  the  Lord  Chancellor  would  apply  to  this — ^that 
if  the  Messrs.  Dent  were  minded  to  use  it  as  a  sample-room,  it  is 
immaterial  whether  they  have  been  so  using  it  for  the  last  several 
years  or  not."  Therefore  I  think  it  must  be  settled,  or  considered 
settled,  at  all  events,  in  a  case  where  the  reversioner  is  a  party,  that 
the  mere  change  of  use  of  a  room  will  not  deprive  the  party  com- 
plaining of  his  right  to  the  access  of  light ;  and.  conversely,  that  in 
considering  the  injury  to  the  light,  the  Court  is  bound  to  consider 
that  the  room  may  be  used  for  some  other  purpose  than  that  for 
which  it  is  used  at  the  moment  when  the  injunction  is  applied  for. 
The  next  point  is  a  serious  one.  In  what  cases  is  the  Court  to 
grant  an  injunction  at  all  ?  It  has  been  argued  before  me  that  no 
case  of  irremediable  damage  has  been  shewn,  and  nothing  for 
which  pecuniary  compensation  will  not  be  sufficient.  That,  of 
course,  is  a  very  important  point.  I  have  upon  previous  occasions 
followed,  and  I  shall  for  the  future,  unless  my  decision  upon  this 
point  is  reversed  by  the  Court  of  Appeal,  follow  the  decision  of 
Vice-Chancellor  Wood  in  Dent  v.  Auction  Mart  Company. 

(1)  1  Camp.  320. 
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M.  K.  It  must  not  be  forgotten  that  whatever  obserrations  fell  from 

1874        Lord  Mdon  in  the  case  of  AUorney-Oenercd  v.  Niehol  (1),  or  from 

Aynwley     Lord  Wesfbury  in  Jackson  v.  Buke  ofNeweasUe  (2),  the  settled  law 

Gloteb.      ^®  ^^^  ^  ^^^^  ^^^'^  '^  "^^^  ^'  Stacey  (3),  with  the  slight  alteration 

(as  the  Vice- Chancellor  Wood  points  out  (4)  )  of  the  single  word 

"  or  "  for  "  and.**  With  that  alteration  the  law  stands  thns :  "  In 
order  to  give  a  right  of  action,  and  snstain  the  issue,  there  most 
be'  a  substantial  privation  of  light  sufficient  to  render  the  occq- 
pation  of  the  house  uncomfortable  or  to  prevent  the  Plaintiff 
from  carrying  on  his  accustomed  business  (that  of  a  grocer)  on 
the  premises  as  beneficially  as  he  had  formerly  done.**  That 
is  necessary  in  order  to  get  damages  at  law.  Whether  it  was 
always  so  I  am  by  no  means  sure.  If  that  is  necessary  to  get 
damages  at  law,  those  are  the  very  circumstances  which  en- 
title the  Plaintiff  to  an  injunction  in  equity,  subject  to  this,  that 
the  damages  must  be  substantial,  though  one  can  hardly  conceive 
a  case  in  which,  if  the  doctrine  of  Book  v.  Stacey  is  well-founded 
(and  I  believe  it  is),  the  tenant  in  possession  would  not  get  sub- 
stantial damages.  The  only  case  in  which  I  conceive  there  would 
be  damages  not  substantial  would  be  the  case  of  a  reversioner  who 
would  not  sustain  any  immediate  damage  and  who  might  bring  an 
action  to  try  the  right.  Then  Vice-Ohancellor  Wood  says  (5)  : 
''Having  arrived  at  this  conclusion  with  regard  to  the  remedy 
which  would  exist  at  law,  we  are  met  with  the  further  difficulty, 
that  in  equity  we  must  not  always  give  relief  (it  was  so  laid  down 
by  Lord  Mdon  and  by  Lord  Wedbury)  where  there  would  be  relief 
given  at  law.  Having  considered  it  in  every  possible  way,  I 
cannot  myself  arrive  at  any  other  conclusion  than  this :  that  where 
substantial  damages  would  be  given  at  law,  as  distinguished  from 
some  small  sum  of  £5, £10,  or  £20,  this  Court  will  interpose;  and 
on  this  ground,  that  it  cannot  be  contended  that  those  who  are 
minded  to  erect  a  building  that  will  inflict  an  injury  upon  their 
neighbour  have  a  right  to  purchase  him  out  without  any  Act  of 
Parliament  for  that  purpose  having  been  obtained" 

It  seems  to  me  that  that  gives  a  reasonable  rule,  whatever  the 
law  may  have  been  in  former  times.    As  I  understand  it,  the  rule 

(1)  16  Ves.  338,  343.  (3)  2  Car.  &  P.  466. 

(2)  3  D.  J.  &  S.  275.  (4)  Law  Rep.  2  Eq.  245. 

(5)  Law  Tep.  2  Eq.  246. 
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now  18 — ^and  I  shall  so  decide  in  future,  unless  in  the  meantime       M.  B. 
the  Appeal  Court  shall  decide  differently — that  wherever  an  action        I87i 
can  be  maintained  at  law  and  really  substantial  damages,  or  perhaps     atnblst 
I  should  say  considerable  damages  (for  some  people  may  say  that     qx^oyzb. 
£20  is  substantial  damages),  can  be  recovered  at  law,  there  the       ~~~" 
injunction  ought  to  follow  in  equity ;  generally,  not  universally, 
because  I  have  something  to  add  upon  that  subject.    In  this  case 
I  do  not  think  that  anybody  would  doubt  the  damages  would  be 
substantial    The  obstruction  would  in  fact  destroy  the  use  of  the 
room  altogether ;  it  would  so  darken  it  that  perhaps  it  might  be 
used  for  a  cellar,  or  a  similar  purpose  where  no  light  was  required ; 
but  for  ordinary  purposes  it  would  destroy  the  use  of  the  room. 

The  next  point  urged  by  the  Defendant  was  this:  he  said, 
^*  At  all  events,  this  being  an  interlocutory  application,  let  me  con- 
tinue my  building,  and  I  will  undertake  to  pull  down  if  the  Court 
shall  so  think  fit**  That  is  a  very  specious  argument  to  address 
to  the  Court)  but  one  must  have  regard  to  the  effect  of  allowing 
such  a  proceeding.  Supposing  a  Defendant  erects  a  building  at 
great  cost,  when  he  comes  to  the  hearing  he  will  say  to  this  Court : 
« Compare  the  injury  to  me,  in  pulling  down  the  building,  with 
the  injury  to  the  Plaintiff  in  allowing  the  building  to  remain." 
Ought  or  ought  not  the  Court  to  give  weight  to  such  a  representa- 
tion ?  I  think  upon  this  point  the  observations  of  Vice-chancellor 
Kindersley,  in  the  case  of  the  Curriers'  Company  v.  Corbett  (1),  are 
very  important.  The  Vice-Cfaancellor  says :  '^  If  the  Defendants' 
buildings  had  not  been  completed,  there  would  have  been  ground 
for  interference  by  injunction ;  but  as  they  have  been  completed, 
the  question  is,  whether  the  Court  ought  to  or  would  order  the 
pulling  down  of  the  buildings,  or  give  compensation  in  damages. 
The  Defendants'  new  buildings  are  of  considerable  magnitude  and 
importance,  while  the  two  houses  of  the  Plaintiffs  are  comparatively 
of  small  value  and  importance ;  and  it  has  been  decided  that  in 
such  a  case  the  Court  will  not  as  a  matter  of  course  order  the 
Defendant  to  pull  down  his  new  buildings,  but  will  give  to  the 
party  injured  by  the  erection  of  those  buildings  compensation  in 
damages.  It  appears  to  me  that  this  is  precisely  one  of  such  cases." 
Consequently  the  learned  yice-Chancellor  considered  that,  the 

(1)  2  Dr.  A?  Sm.  355,  360. 
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^*  ^«       buildings  being  erected,  the  comparative  yalnes  of  the  Defendants' 

^J^       buildings  and  the  Plaintiff's  were  sufficient  to  induce  him  to  refrain 

Ayhbley     from  granting  an  injunction  in  a  case  where,  if  the  buildings  had 

Glotbr.     not  been  erected,  he  would  have  granted  the  injunction.  If  that  is 

"^^       so,  and  if  those  considerations  are  to  weigh  with  the  Court  upon 

the  question  of  damages  or  injunction,  I  ought  not  to  allow  the 

Defendant  to  proceed  with  his  building,  which  will  put  him  in  such 

an  advantageous  position  as  regards  the  Plaintiffs  when  the  case 

comes  to  a  hearing. 

I  may  mention  that  in  this  particular  case  I  have  an  additional 
reason ;  the  Defendant's  plans  were  ready  in  last  October,  and  the 
Plaintiffs  gave  him  notice  not  to  interfere  with  their  lights ;  the 
Defendant  chose,  for  some  reason  or  other,  to  begin  building  only 
on  the  18th  of  July  of  this  year.  Therefore,  if  he  can  wait  from 
October  till  July  before  he  commences  to  build,  he  can  very  wdl 
wait  till  November  before  he  goes  on  with  the  building. 

There  is  only  one  other  point  remaining,  and  that  is  this :  I 
was  strongly  urged  by  the  Defendant  to  say  that  this  was  a  case 
of  injury  of  such  a  nature  that  the  Court  would  at  the  hearing  (I 
suppose  that  is  what  he  meant),  not  grant  an  injunction,  but  give 
damages.  It  is  necessary  to  consider  the  effect  of  the  Act  oom» 
monly  called  Lord  Caimi  Ad  as  to  the  jurisdiction  of  this  Ooork 
It  appears  to  me  that  the  second  section  of  that  Act  gave  a 
new  power  to  the  Court  of  Chancery.  The  words  are  these :  ^In 
all  cases  in  which  the  Court  of  Chancery  has  jurisdiction  to  enter- 
tain an  application  for  an  injunction  ...  it  shall  be  lawful  f(Nr 
the  same  Court,  if  it  shall  think  fit,  to  award  damages  to  the 
party  injured,  either  in  addition  to  or  in  substitution  for  soeh 
injunction.**  Now  the  first  remark  upon  that  is  this :  it  only  arises 
when  the  Court  of  Chancery  has  jurisdiction  to  grant  an  injunction. 
It  can  only  apply  to  those  cases  in  which  the  Court  could  have 
granted  an  injunction,  at  all  events  at  tHe  time  of  the  filing  of  the 
bill ;  and  if  the  Court  could  have  granted  an  injunction  it  ought 
to  have  granted  the  injunction.  Therefore  it  must  apply  to  cases 
in  which,  before  the  passing  of  the  Act,  the  Court  would  have 
granted  an  injunction ;  and  it  gives  a  new  power  to  the  Cooit 
purely  discretionary — ^the  words  are,  "if  it  shall  think  fit"— to 
substitute  damages  in  some  one  or  more  of  the  cases  in  which, 
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before  the  passing  of  the  Act,  this  Court  would  have  granted  an      n  B. 
injunction.    No  doubt  this  power  was  only  to  be  exercised  at  the       1874 
hearing,  and  not  upon  interlocutory  application ;  and  it  will  deserve     ayhblbt 
the  most  serious  consideration  hereafter  as  to  what  class  or  classes     (^^m^ 
of  cases  this  enactment  is  to  be  held  to  apply.  Although,  in  terms       — * 
so  wide  and  so  long,  it  never  could  have  been  meant,  and  I  do  not 
suppose  it  will  ever  be  held  to  mean,  that  in  all  cases  the  Court,  of 
its  own  will  and  pleasure  or  at  its  own  mere  caprice,  will  substitute 
damages  for  an  injunction.     That  cannot  be ;  it  must  be  for  the 
Court  to  decide,  upon  consideration,  to  what  cases  the  enactment 
should  be  held  to  apply.    In  the  case  of  the  Curriers*  Company  v. 
CorbeU  (1),  we  have  an  instance  in  which  a  Judge  has  said  the  Act 
ought  to  apply  in  some  cases.  I  had  one  before  me  in  which,  there 
being  comparatively  a  very  trifling  injury,  although  suflicient 
perhaps  to  maintain  an  injunction,  comparing  that  with  the  injury 
inflicted  upon  the  Defendant,  I  thought,  under  the  special  circum- 
stances, damages  should  be  given  instead  of  an  injunction.    I  am 
not  now  going,  and  I  do  not  suppose  that  any  Judge  will  ever  do 
80,  to  lay  down  a  rule  which,  so  to  say,  will  tie  the  hands  of  the 
Court     The  discretion,  being  a  reasonable  discretion,  should,  I 
think,  be  reasonably  exercised,  and  it  must  depend  upon  the  special 
circumstances  of  each  case  whether  it  ought  to  be  exercised. 
The  power  has  been  conferred,  no  doubt  usefully,  to  avoid  the 
oppression  which  is  sometimes  practised  in  these  suits  by  a  Plain- 
tiff who  is  enabled — ^I  do  not  like  to  use  the  word  ''  extort,**  but — 
to  obtain  a  very  large  sum  of  money  from  a  Defendant  merely 
because  the  Plaintiff  has  a  legal  right  to  an  injunction.    I  think 
the  enactment  was  meant  in  some  sense  or"  another  to  prevent 
that  course  being  successfully  adopted.    But  there  may  be  some 
other  special  cases  to  which  the  Act  may  be  safely  applied^  and  I 
do  not  intend  to  lay  down  any  rule  upon  the  subject.    If  I  had 
fomid  by  the  evidence  that*  there  was  in  this  case  a  dear  instance 
of  very  slight  damage  to  the  Plaintiffs — that  is,  some  £20  or 
£90  or  £40,  but  still  very  slight^and  a  very  large,  material,  sub- 
staiMdal  damage  to  the  Defendant,  I  should  be  disposed  to  hold 
that  thai  was  a  case  in  which  this  Court  would  decline  to  interfere 
b^  iifjuhction,  having  regard  to  the  new  power  conferred  upon  me 

(1)  2  Dr.  &  Sm.  855. 
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M.  B.       by  Lord  Cairns*  Ad^  to  substitute  damages  for  it    As  I  do  Dot, 

1874        however,  consider  such  a  case  proved  now,  whatever  may  happen 

Atkblbt     a^  the  hearing,  I  shall  simply  grant  an  injunction  in  the  usnal 

Olotks.     to'i^B  \m\SL  the  hearing  or  further  order;  and  I  will,  upon  the 

— '        application  of  either  party  in  or  after  November,  advance  the 

hearing  of  the  cause. 

Solicitors :  Messrs,  Wedhke  dk  LetUy  agents  for  Messrs.  Keary 
db  Marahdll,  Sioke-^ipofhTrerU ;  Mr.  F.  (7.  Greenfield. 


JtMMlS, 


M.  R.     :  MUMFORD  V.  STOHWASSEE. 

^^*  [1873    M.    137.] 

Legal  Eatate^^ProUction  against  prior  Equity — Notice — 3VtMfe»— CMf. 

Where  money  is  lent  on  an  equitable  mortgage  without  notice  of  a  prior 
equitable  agreement,  the  lender  gains  no  priority  over  the  owner  of  the  prior 
equitable  interest  by  getting  in  the  legal  estate  after  he  has  notice  that  his 
mortgagor  has  made  himself  a  traatee  Ibr  the  owner  of  the  prior  equity. 
Whether  he  would  be  in  any  better  position  if  he  had  no  notice,  fumre. 

A  builder  entered  into  a  building  agreement  under  which  leases  of  plots  of 
land  were  to  be  granted  on  completion  of  houses  on  them.  He  built  a  house 
on  one  plot,  and  yerbally  agreed  on  getting  his  lease  to  gnmt  an  under-lease 
to  M^  who  gare  valuable  consideration  for  the  under-lease,  and  entered  into 
possession.  Subsequently  the  builder,  without  the  knowledge  of  if.,  obtained 
a  lease  of  the  house,  and  deposited  it  with  the  Defendant  to  secure  an  advance 
made  without  notice  of  MJa  title.  After  this  the  builder,  as  asent  ibr  the 
Plaintiff  (who  claimed  under  J£'<  will),  let  the  house  to  a  tenant  Suhse- 
qnently  the  builder  granted  to  the  Defendant  a  legal  mortgage  to  secure  the 
previous  advance.  The  suit  was  instituted  for  specific  performance  of  the 
agreement  for  an  under-lease :— 

Eddf  that  the  tenancy  gave  the  Defendant  constmotive  notioe  at  the  time 
of  taking  the  legal  mortgage  that  the  builder  was  a  trustee  for  JC  ;  and  that 
the  legal  estate  was  no  protection  to  the  Defendant  against  the  prior  equity; 
and  a  decree  was  made  for  specific  performance,  but,  having  regard  to  the 
negligence  of  if.,  without  costs. 

In  1868,  T.  J.  Bamelt,  a  builder,  obtained  from  the  president 
and  scholars  of  Maffdalen  OoUege,  Oxford^  an  agreement  for  leases 
for  terms  of  ninety-nine  years,  from  the  29th  of  September,  1868, 
of  certain  plots  of  land  at  WaaidiwoHk.    The  agreement  provided 


V. 
BTOHWAflBIB. 
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for  boilding  houses  on  the  land,  and  contained  the  ordinary  pro-  M.  E. 
yisions  fi»r  granting  separate  leases  of  the  houses  as  they  should  be  1874 
completed.  uv^axm 

In  the  latter  part  of  the  same  year,  1868,  Bamett  entered  into  a 
yerbal  agreement  with  Qeorge  Mumfordj  whereby,  in  consideration 
of  the  sum  of  £575,  he  agreed  to  build  a  house  on  a  portion  of  the 
land  of  the  size  and  character  specified  in  the  agreement  with  Mag- 
dalen CoDege^  and  on  the  college  granting  a  lease  thereof  to  grant 
a  sub-lease  of  the  same  to  the  said  G.  itumfwrd  for  the  said  teim 
of  ninety-nine  years  from  the  29th  day  of  September,  1868,  less 
the  last  ten  days  thereof,  at  the  rent  of  £14  per  annum,  to  com- 
mence on  the  25th  day  of  March,  1869.  In  accordance  with  the 
verbal  agreement,  a  house  called  Surrey  Lodge  was  built  by  Bar^ 
nett.  It  was  completed  in  March,  1869,  and  on  its  completion 
possession  was  given  to  G^.  Mvmford  by  BameUy  and  Mumfard  let 
the  house  to  a  tenant.  The  sum  of  £575  was  paid  by  Mumford  to 
Bamett  by  instalments ;  the  payment  of  the  last  instalment  was 
made  on  the  7th  day  of  June,  1869.  Subsequently  additional 
sums  for  alterations  and  extras,  amounting  in  all  to  the  sum  <^ 
£80  19«.,  were  paid  by  Q.  M%mfoTd  to  Barneii. 

On  the  24th  day  of  September,  1869,  G.  Mwmford  was  danger- 
ously ill,  and  the  following  memorandum  of  his  verbal  agreement 
was,  by  his  request^  reduced  to  writing,  and  signed  by  Bamett : — 

**  Thomas  John  Bamett  has  this  24th  day  of  September,  1869, 

agreed  to  grant  a  lease  of  a  piece  of  land,  situate  and  being  on  All 

Farthing  Piecey  Wandsworth,  to  Oeorge  Muniford,  of  No.  8,  Down 

Street,  PkeadUly,  8t.  OeoTge\  Hanover  Square,  county  of  Middle^ 

sex,  for  a  term  of  99  years  less  10  days,  from  Sept  29th,  1868, 

ground  rent  to  commence  from  March   25th,  1869,   according 

to  lease  beiog  drawn  up  by  the  solicitors  of  the  estate,  with  plan 

annexed. 

*'  Thomas  John  Bamett. 
"  Witness,  W.  Mumford.'* 

0.  Mumford  died  on  the  29th  of  September,  1869,  having  by 
his  will,  dated  the  29th  day  of  September,  1869,  bequeathed  aU 
the  ^  lease  and  goodwill  **  of  the  house  to  his  wife  for  her  h'fe,  and 
at  her  decease  directed  it  to  be  equally  divided  between  his  son  the 
Plamtiff  Oeorge  Robert  Mumford,  and  his  son  the  Plaintiff  Alfred 
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M.  B.       Samuel  Mwnfordj  absolutely ;  and  having  made  other  bequests, 

1874        the  testator  devised  and  bequeathed  all  the  residue  of  his.  pro- 

MuxroiiD    pertji  I'eal  and  personal,  to  the  Plaintiffs,  and  appointed  Gtorgt 

ST0HWA88BB.  ^^^^y  ^^  ^^<^  testator's  said  wife,  and  his  son  WHUam  Mumfcri, 

"""       executors  of  his  will,  and  the  same  was  witnessed  by,  amongst 

other  persons,  the  said  wife  of  the  said  testator. 

No  notice  was  given  to  Moffdalen  College  by  Q.  Mwmfari  of  his 
agreement.  On  the  9th  of  December,  1869,  the  college  granted 
to  Ba/mett  a  lease  of  the  house  in  accordance  with  the  original 
agreement,  at  an  apportioned  rent  of  £13  per  annuuL 

Bametl  concealed  from  Mumfori^e  legatees  and  representatives 
the  fact  that  he  had  got  the  lease,  and  on  the  2Srd  of  May,  1871, 
borrowed  from  the  Defendant  Stchufoteer  £500,  and  deposited  with 
him  the  lease  of  an  adjoining  house.  In  September,  1871,  BameU 
obtained  from  Btohwaseer  a  further  loan  of  £522,  and  then  de- 
posited with  him  the  lease  of  Bwrrey  Lodge  as  a  security  for  the 
two  sums  of  £500  and  £522,  concealing  the  £Eu;t  of  the  agreement 
with  Iftim/ord.  At  that  time,  according  to  the  view  of  the  evi- 
dence taken  by  the  Oourt,  the  tenant  who  had  been  in  possession 
had  gone  away,  and  the  house  was  shut  up  and  vacant. 

The  letting  of  the  house  was  intrusted  by  the  Plaintiffs  to  Bar- 
neU  (who  was  a  houste  agent  as  well  as  a  builder)  as  th^ir  agent, 
and  the  house  was  subsequently  let  by  him  again  for  them  to  a 
tenant  named  Btammwiiz ;  he  entered  into  possession  in  Haich, 
1672,  and  had  held  possession  ever  since,  and  paid  his  rent  np 
to  and  including  that  due  at  Michaelmas,  1872,  to  BameU  as  the 
Plaintiffii'  agent.  The  rents  due  at  and  after  Christmas,  1872» 
were  paid  direct  to  the  Plaintiffs. 

On  the  27th  of  December,  1872,  BameU  assigned  the  legal 
term  in  Surrey  Lodge  to  Stohwaeser  by  way  of  mortgage  to  secure 
the  sums  of  £500  and  £522  previously  advanced. 

Bamett  subsequently  became  bankrupt. 

In  June,  1873,  the  bill  in  this  suit  was  filed  by  G.  JR.  Mumford 
andii.  S.  Mtmford,  as  legatees  of  O.Mumford,  against  Stokwaaer 
and  the  trustee  in  the  bankruptcy  of  JBariMtf,  praying  for  a  dedaifr- 
tion  that  Siohwasser  took  the  assignment  of  the  27th  of  December, 
1872,  subject  to  Mumford^s  agreement  for  a  lease  of  the  24th  of 
September,  1869 ;  for  specific  performance  of  the  agreement  of 
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the  24th  of  September,  1869 ;  for  an  injanction  to  restrain  any       M.  B. 
action  at  law ;  and  for  general  relief.  1874 

The  canse  now  came  on  to  be  heard.  It  did  not  appear  that  muhm>bd 
SkhwasB&r  had  actual  notice  of  MumforcCs  title  until  after  the  gTOH^^^^g^B 
27th  of  December,  1872.  — 

Mr.  Sauthgaie,  Q.0^  and  Mr.  T.  L.  WOkinsan,  for  the  Plaintiffs  :— 

The  Defendant  Sfohwasser  took  the  legal  estate  from  BameU^ 
not  at  the  time  that  he  advanced  his  money,  bnt  sabsequently. 
BameU  had,  previously  to  any  advance  being  made  by  Stohtoasser, 
entered  into  an  agreement  for  value  to'  sell  and  convey  the  pro- 
perty to  the  predecessor  in  title  of  the  Plaintiffs ;  and  after  enter- 
ing into  such  an  agieementy  he  could  not,  by  conveying  the  legal 
estate,  alter  the  equities  which  he  had  created.  The  Defendant, 
therefore,  took  the  legal  estate  subject  to  the  Plaintiffs'  prior 
equity,  whether  at  the  time  of  the  conveyance  he  had  or  had  not 
notice  that  Bamett  was  in  the  position  of  a  tmstee :  Sharptes  v. 
Adaimi  (1) ;  MamfielA  v.  Bwrhn  (2).  But  whether  this  be  so  or 
not^  at  the  time  when  Stohwasser  took  the  conveyance  of  the  legal 
estate  the  Plaintiffs*  tenant  was  in  occupation  of  the  property, 
and  he  had  therefore  copstructive  notice  of  the.lPlaintifis'  title, 
and,  con8eqoenily»  that  JBometf  was  a  trustee  for  the  Plaintiffs. 
All  the  cases  shew  that  the  Isjgal  estate  is  no  protection  when  it 
is  taken  by  a  pemon  who  has,  at  the  time  he  takes  it,  notice,  whether 
actual  or  constructive,  that  the  person  from  whom  he  takes  it  is  in 
the  position  of  a  trustee,  and  the  person  who  conveys  also  knows 
(as  of  course  he  did  know  in  the  present  case)  that  he  is  a  trus- 
tee: Carter  y.  darter  (3);  Pileher  v.  Bawlim  (4). 

Mr.  Fry,  Q.C.,  and  Mr.  D.  0.  Beale^  for  the  Defendants : — 

It  is  clear  that  when  Stohvaaser  advanced  his  money  he  had  no 
notice  of  HhimforSB  claim ;  the  house  was  untenanted,  and  there 
WIS  nothing  to  shew  that  Bamdl  was  not  the  o?Fner.  We  contend 
further,  on  the  evidence,  that  when  the  Defendant  took  the  legal 
estate  he  had  no  notice,  actual  or  constructive,  of  the  claim  of 
Vumfcrd.    But  whether  he  had  or  had  not  such  notice  is  imma- 

(1)  82  Besv.  218.  (8)  3  K.  &  J.  617. 

(2)  Law  Bep.  17  Eq,  15.  (4)  Law  Bap.  7  Cb.  259. 
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M.  B.  terial.  In  order  to  make  the  case  of  Sharpies  y.  Adams  (1)  apply 
1874  (if  it  be  law,  which  we  do  not  admit),  it  mnst  be  shewn  that  Bamdi 
MuiooBD  ^^^  ^  trostee  for  MumforcL  But^  in  fetct,  the  bill  shews  that  he 
was  not ;  the  agreement  on  which  the  bill  is  founded  is  the  memo- 
randum of  the  24th  of  September,  1869,  and  that  leaves  out  ma- 
terial terms,  as,  for  example,  the  rent  and  the  conditions  of  the 
lease ;  and  there  is  no  agreement  alleged  of  which  the  Plaintiffs 
can  have  specific  performance.  Again,  Sharpies  v.  Adams  was  a 
case  of  an  express  trust,  which  there  certainly  was  not  here.  In 
Maxfidd  Y.  Burton  (2)  there  was  constructive  notice  at  the  time  of 
the  equity  arising.  In  addition  to  this,  the  conduct  of  Mumfcrd 
has  been  so  negligent  as  to  disentitle  him  to  relief  in  equity. 

Mr.  Southffote,  in  reply,  on  the  question  of  costs. 

Sib  G.  Jesssl,  M.B. : — 

I  cannot  say  that  I  feel  any  doubt  upon  the  law  of  the  case  now 
that  we  have  got  the  facts,  which  are  very  few  and  very  simpla 

It  appears  that  BameU,  a  builder,  in  the  year  1868,  entered 
into  an  agreement  with  Magdalen  OaUeffe,  Oxford,  to  build  some 
houses  on  a  piece  of  land  at  Wandsworth,  and  to  take  a  lease  from 
the  college  for  ninety-nine  years  from  the  29th  of  September,  186& 
Mumford  verbally  agreed  with  Bamett  to  buy  one  of  the  plots  of 
land  and  to  take  a  sub-lease  from  Bamett  of  the  house  to  be 
erected  on  that  plot  for  a  term  ten  days  short  of  the  ninety-nine 
years'  term,  at  a  rent  of  £14  a  year.  Nothing  appears  to  have 
been  said,  on  the  occasion  of  that  agreement  being  entered  into^ 
about  the  covenants ;  but,  of  course,  the  covenants  would  follow 
the  original  lease.  Therefore  that  is  a  complete  agreement ;  the 
term,  the  rent,  and  the  covenants  are  all  agreed  to.  Upon  that 
Bamett,  being  a  builder,  builds  a  house  for  Mumford  on  the  piece 
of  land  in  question,  and  is  paid  for  it.  Thereupon  Mumford  takes 
possession  and  lets  it  to  a  tenant.  It  appears  that  Mumford,  falling 
ill  on  the  24th  of  September,  was  minded  to  put  the  agreement 
into  writing,  but  it  was  put  into  writing  very  badly.  It  says  that 
''  Thomas  John  Bamett  has  this  24th  day  of  September,  1869, 
agreed  to  grant  a  lease  of  a  piece  of  land  situate,"  and  so  on, 

(1)  32  Beav.  213.  (2)  Law  Rep.  17  Eq.  15. 
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describing  it,  ''for  a  term  of  99  years  less  10  days  from  Sep-  K.B. 
tember  29thy  1868,  ground  rent  to  commence  from  March  25th,  1974 
1869,  according  to  lease  being  drawn  np  by  the  solicitors  of  the  MiiioroBD 
estate,  with  plan  annexed/'  Singularly  enough,  the  rent  of 
£14  a  year  is  left  out  of  this  memorandum,  and  therefore  that 
alone  would  not  constitute  an  agreement.  The  agreement  must 
rest  upon  the  yerbal  agreement,  although  the  existence  of  that 
agreement  is  corroborated  by  the  written  document.  The  prayer 
of  the  bill  has  rather  led  to  Mr.  Fry's  argument  as  to  there 
being  no  valid  agreement,  because  the  bill  asks  for  the  specific 
performance  of  the  agreement  of  the  24th  of  September,  1869, 
which  is  in  itself  imperfect.  It  does  not  give  the  rent,  which  has 
to  be  found  out  by  other  evidence,  nor  does  it  shew  anywhere  what 
was  the  lease  that  was  being  drawn  up.  Now,  it  is  immaterial 
whether  it  was  being  drawn  up  or  not,  because  the  lease  referred 
to  as  being  drawn  up  by  the  solicitors  to  the  estate  was  evidently 
the  original  lease  granted  by  the  college.  Whether  it  was  being 
drawn  up,  or  to  be  drawn  up,  I  have  no  doubt  it  wus  sufficiently 
referred  to,  and  even  without  any  reference  to  it,  the  undeivlease 
would  contain  covenants  similar  to  those  in  the  original  lease.  So 
that  I  cannot  see  any  uncertainty,  more  particularly  seeing  that 
the  money  had  been  paid  and  the  man  had  entered  into  posses- 
sion. Therefore  I  should  hold  that  it  was  dear,  as  between  MfMn- 
ford,  if  he  had  been  alive,  and  Bamelt,  if  he  had  been  the  Defen- 
dant, that  Mvmford  would  have  a  right  to  say  that  BameU  was  a 
trustee  for  him  to  the  extent  of  the  under-lease  agreed  to  be  granted 
by  Bamett 

After  this  Bamdt  committed  a  fraud,  for  the  transaction  cannot 
be  described  in  any  other  way.  Concealing  the  fact  that  he  had 
sold  the  housel,  and  concealing  the  fact  from  Mtmford  that  he  had 
got  the  lease  from  the  college,  and  therefore  was  bound  to  grant 
the  underlease,  he  deposited  this  lease,  which  was  granted  on  the 
9th  of  December,  1869,  by  the  college,  with  Stohwcmer,  the  De- 
fendant, as  a  security  for  a  loan.  At  that  time  the  tenant,  who 
had  originally  been  let  into  possession,  had  gone  away,  and  the 
house  was  shut  up  and  vacant ;  and  at  that  time,  therefore,  there 
were  no  means  of  finding  out  by  inquiry  from  the  tenant  who  was 
the  owner  of  the  house.    Mr.  Siohwasser,  therefore,  advanced  his 
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M.  B.  money,  believing  that  he  had  a  good  title,  and  without  any  notice, 
1874  actual  or  constructive,  that  he  had  a  bad  title.  The  lease  was  de- 
MouTOBD  posited  with  him,  and  the  house  was  empty.  Afterwaxds  the 
8TOHWAS8KB.  ^^^^^  w^  ^^^  *^  *^^  present  tenant,  who  has  been  in  possession 
certainly  since  March,  1872.  He  has  paid  his  rent  to  the  Plain- 
tiffs through  the  agency  of  Bamett,  and  he  was  undoubtedly  the 
Plaintiffs'  tenant  On  the  27th  of  December,  1872,  BarnM 
assigned  the  legal  estate  to  8iohwa$9er;  but  the  mistake  which 
StohiooBser,  or  his  advisers,  made  was  in  not  taking  that  assignznent 
whea  he  advanced  his  money.  Then  he  might  have  been  safe; 
but  he  delayed  taking  that  assignment  until  December,  1872,  and 
at  that  time  the  house  was  undoubtedly  in  the  possession  of  the 
tenant  of  the  Plaint^  and  therefore  he  had  constructive  notice  of 
this  tenancy,  and  consequently  notice  of  the  Plaintiffs'  title.  It  was 
his  duty,  upon  taking  the  assignment,  to  inquire  of  the  tenant  of 
whom  he  held ;  not  having  done  that,  he  got  constructive  notice 
that  the  person  assigning  to  him  was  a  trustee.  In  other  words, 
he  took  an  assignment  of  the  legal  estate  from  a  person  whom  he 
knew  to  be  a  trustee  for  other  persons.  I  take  it  to  be  clearly 
settled,  from  very  ancient  times,  that  such  an  assignment  will  not 
avail  the  person  taking  it  to  get  rid  of  a  prior  equity.  That  is 
v6ry  old  law* 

There  is  a  second  point  raised,  on  which  I  have  a  word  to  sav, 
although  I  think  it  does  not  arise  in  this  case.  I  mean  the  ques- 
tion what  the  effect  would  be  if  the  Defendant  had  no  notice  of 
the  trust.  I  say  I  do  not  think  it  is  necessary  to  decide  it,  because 
I  hold  that  he  had  notice.  As  to  this  second  point,  there  has  been 
a  great  conflict  of  opinion ;  my  own  opinion  is,  that  even  without 
notice  he  could  not  have  acquired  title ;  but,  as  I  said  before,  there 
is  probably  no  point  on  which  there  has  been  greater  difference  of 
opinion.  I  entirely  subscribe  to  what  Lord  Justice  James  said, 
in  the  case  of  Pitcher  v.  Bawlins  (1),  as  to  the  old  cases^  in  which 
a  trustee  of  a  term  to  attend  the  inheritance  was  allowed  to  as- 
sign in  such  a  manner  as  to^give  preference,  being  contrary  to  all 
principle.  Those  were  really  cases  of  constructive  notice^  because 
the  person  taking  the  assignment  must  have  known  that  the  per- 
son assigning  was  a  trustee  for  some  one.  What  Lord  Justice  James 

(1)  Law  Rep.  7  Oh.  250. 
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says  is  this  (1) :  ^'  Those  cases  where  the  person  seeking  the  con*  JSL  E. 
veyance  knew  the  fact  that  the  trustee  was  trustee  for  somebody  I874 
else,  and  could  not  oonvey  without  a  breach  of  trust,  whilst  the  Mumwobd 
trastee  was  left  in  ignorance — those  cases,  I  say,  involve  a  prin-  gjoHWAfiSEB 
ciple  which  I  have  never  been  able  to  understand."  The  case  — 
on  which  I  have  just  expressed  my  opinion  is  the  converse  one  to 
that  put  by  the  Lord  Justice.  I  do  not  mean  the  actual  case  now 
before  me,  because  I  hold  that  the  mortgagee  had  notice  ;  but  sup- 
posing that  I  did  not  so  hold,  this  would  be  the  case  of  a.trustee 
knowing  that  he  was  a  trustee  assigning  over  the  legal  estate  to  a 
person  who  did  not  know  he  was  a  trustee,  that  person  having 
previously  acquired  an  equitable  interest;  and  I  should  hold, 
if  that  neat  point  came  for  decision,  which  I  think  it  does  not  in 
this  case,  that  the  second  equitable  incumbrancer  or  the  purchaser 
of  the  equity  did  not  thereby  gain  any  priority ;  in  oth^r  words, 
that  a  person  knowing  that  he  is  a  trustee,  cannot,  without  receiv- 
ing value  at  the  time,  by  committing  a  breach  of  trust,  deprive 
his  own  cestui  que  trust  of  his  rights.  Here,  however,  the  point  I 
have  to  decide  is  whether  a  person  with  notice  ftt  the  time  betakes 
the  legal  estate  that  the  person  assigning  it  is  a  trustee  of  the 
estate  can  get  priority.  I  think  that  has  been  long  sincse  settled. 
I  will  refer  to  two  cases  only.  In  the  old  case  oi'  Saunders  v. 
Behew  (2),  the  Court  said  this :  **  Though  a  purchaser  may  buy  in 
an  incumbrance,  or  lay  hold  on  any  plank  to  protect  himself,  yet 
he  shall  not  protect  himself  by  the  taking  a  conveyance  from  a 
trustee  after  he  ** — that  is,  the  purchaser — *'  had  notice  of  the  trust. 
For  by  taking  a  conveyance  with  notice  of  the  trust,  he  himself 
becomes  the  trustee,  and  must  not,  to  get  a  plank  to  save  himself, 
be  guilty  of  a  breach  of  trust/'  I  think  that  states  the  law 
about  as  concisely  as  it  can  be  stated.  T^e  exact  point  that  I 
have  to  deal  with  came  before  Vice-Chancellor  Wigram  in  the 
case  of  AUen  v.  Knight  (3).  That  was  a  very  singular  case.  It 
may  be  stated  shortly  in  this  way :  There  was  a  first  mortgage,  then 
a  second  mortgage,  both  equitable.  Then  the  second  moptgagiee, 
who  had  no  notice  of  the  first,  purchased  the  equity  of  redei]bption, 
and  then  got  in  the  legal  estate.  At  the  time  he  got  in  the  legal  ^ 

(1)  Uw  Rep.  7  Ch.  268.  (2)  2  Tem.  271. 

(3)  5  Hare,  272. 
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M.  B.  estate  he  had  notice  of  the  first  mortgage,  although  he  had  no 
1874  notice  at  the  time  he  was  advancing  his  money  on  the  second.  The 
MuicroRD  Vice-Chancellor  held,  that  he  could  not,  by  getting  in  the  legal 
estate,  oust  the  first  mortgagee,  he  having  notice  of  the  first  equitable 
mortgage  at  the  time  he  got  in  the  legal  estate.  That  was  a  mere 
contract  as  this  is.  He  says  (1) :  "  The  first  question  is»  whether 
the  conveyance  of  the  legal  estate  by  means  of  the  surrender  and 
the  admittance  thereunder,  has  altered  the  relative  position  of  the 
parties.  Charles  AUen  at  that  time  filled  different  characters.  He 
was  trustee,  under  the  will  of  EarrtBy  of  the  £1050  stock ;  of  the 
equitable  mortgage  for  securing  it,  and  of  the  legal  estate  by  which 
the  equitable  mortgage  was  protected.  He  was,  in  addition  to  his 
character  of  mortgagor,  bound  by  express  contract  with  two  of  the 
trustees  of  Harris'  will " — ^they  were  the  persons  entitled  to  the 
equitable  mortgage — ^^The  question  is.  Could  the  Defendants,  the 
SmUhs,  either  as  purchasers  for  value  or  as  second  mortgagees, 
having  notice  of  Charles  Allen's  obligations  to  his  eestuis  que  trwir 
insist  upon  holding  the  legal  estate  as  against  those  parties  with 
notice  of  whose  rights  that  estate  was  taken  ?  I  think  they  codd 
not,  and  that  they  must  hold  the  legal  estate  precisely  as  Charles 
AUen  held  it,  for  which  the  case  of  Saunders  v.  Dehew  (2)  is  an 
authority,  if  authority  were  wanting.  My  opinion,  therefore,  is, 
that  the  change  of  the  legal  estate  made  no  difference  in  the  posi- 
tion of  the  parties.*'  That  is  a  distinct  authority  in  favour  of 
my  decision  in  this  case,  and  I  must  hold,  therefore,  that  the  De- 
fendant Siohwasser  is  bound  to  execute  a  proper  under-lease,  to  the 
Plaintiff  at  the  rent  of  £14  a  year,  and  subject  to  proper  covenants, 
having  regard  to  the  covenants  in  the  original  lease,  and  if  there  is 
any  dispute  that  must  be  referred  to  Chambers. 

As  regards  the  costs,  certainly  anything  more  careless  than  the 
conduct  of  the  late  Mr.  Mumford  one  cannot  well  imagine.  He 
enters  into  a  verbal  agreement  with  a  speculative  builder,  and  when 
he  takes  a  written  agreement  he  does  fiot  take  it  in  the  proper  form. 
Although  he  knew  that  a  lease  was  soon  to  be  granted,  or  ought  Xo 
have  been  granted,  he  gives  no  notice  to  the  college,  nor  makes 
any  attempt  to  prevent  that  speculative  builder  getting  possession 
of  the  lease.    He,  knowing  from  the  nature  of  the  case  that  the 

(1)  5  Hare,  278.    .  (2)  2  Vem.  271. 


Stobwabbeb. 
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lease  would  be  granted  to  him,  takes  no  steps  to  prevent  this  man       H.  B. 
committing  a  fraud,  and  I  might  almost  say  tempts  him  (in  one        1874 
:sense  of  the  word)  to  commit  a  fraud  by  taking  no  step.    On  the    limaoBo 
other  handy  the  Defendant  is  in  the  unfortunate  position  of  a  per- 
son who  chose  to  take  an  equitable  mortgage.    If  persons  do  lend 
their  money  to  speculative  builders  on  deposit  of  leases,  knowing, 
-or  being  bound  to  know,  that  there  may  be  some  other  equitable 
title  created  on  the  part  of  the  persons  depositing  which  may 
have  priority  over  theirs,  such  persons  so  lending  money  must  not 
<;omplain,  in  the  present  state  of  the  law,  that  they  lose  their  secu- 
rity ;  but  I  do  not  think  in  a  case  of  this  kind,  where  two  innocent 
parties  have  been  defrauded,  and  where  both  have  been  guilty  to 
some  extent  of  negligence,  that  I  ought  to  visit  the  person  losing 
his  money  with  costs.    The  decree  will  be  that  the  Defendants 
grant  a  lease  in  accordance  with  the  parol  agreement 

Solicitors :  Mr.  L.  W.  Oregory ;  Messrs.  Pike  dk  Son. 
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V.-C.M.     LONDON    FINANCIAL    ASSOCIATION    v.    "WEEXHAM, 
1874  MOLD,  AND  CONNAH'S  QUAY  EAILWAY  COMPANY. 

-^'«?/7.  [1874    L.    66.] 

* 

Insolvent  Railway  Company — Suspense  Period — Liabilities  existing  at  Date  (f 
Arrangement — Svhstitution  of  Debenture  Stock  for  Debentures^ 

An  Act  which  was  passed  with  a  view  to  relieving  a  railway  company 
from  pressure  by  its  creditors  provided  for  the  issue  of  several  different 
classes  of  irredeemable  debenture  stock  to  judgment  debtors  and  different 
classes  of  debenture  holders  in  substitution  for  their  existing  seoorities,  and 
another  class  of  debenture  stock  for  arrears  of  interest  on  debentures  existing 
at  the  date  of  the  passing  of  the  Act,  and  thereby  treated  as  being  cai  i- 
talised ;  and  a  suspense  period  was  created  within  which  no  action  or  suit 
was  allowed  to  be  commenced  without  leave,  except  in  respect  of  liabilities 
contracted  after  the  passing  of  the  Act,  with  certain  specified  esceptioiis : — 

Held,  that  the  debenture  stock  so  issued  was  within  the  protection  of  the 
Act,  and  that  the  holders  were  not  entitled  without  leave  to  institute  a  suit 
for  the  purpose  of  obtaining  payment  of  interest  in  arrear. 

JLhIS  was  a  suit  instituted  by  the  London  Financial  Assooiation 
on  bphalf  of  themselves  and  all  other  holders  of  B^  C,  and  D 
debenture  stocks  of  the  Defendant  company  created  under  the 
powers  of  the  Wrexliam,  Mold,  and  ConnaKs  Quay  Bailtoay  (Ar- 
rangement)  Aet,  1869. 

The  preamble  of  this  Act  recited  an  Act  of  1862|  by  which  the 
company  was  incorporated  and  authorized  to  raise  a  capital  of 
£150,000  and  to  borrow  on  mortgage  £50,000,  and  an  Act  of  1864, 
which  gave  authority  to  raise  further  capital  and  to  borrow  a 
corresponding  amount,  as  well  as  several  other  Acts^  containing 
further  provisions  for  raising  money  and  otherwise  providing  for 
carrying  out  the  company's  railway,  and  the  creation  of  the  capital 
and  the  borrowing  of  the  money  thereby  authorized;  and  after 
stating  difficulties  which  had  arisen  with  the  various  creditors  of 
the  company  and  a  suit  in  which  judgment  had  been  recovered, 
recited  as  follows : — 

''And  whereas  holders  of  the  company's  mortgages  to  the 
extent  of  three-fourths  in  value  or  thereabouts  of  the  entire  mort- 
gage debt  of  the  company,  and  the  holders  of  the  preference  shares 
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in  the  company  to  the  extent  of  three*fourths  of  the  entire  prefer-  Y.-C.  H. 

ential  capital  of  the  company,  have  assented,  in  writing,  to  this  1874 

Act,  and  it  is  expedient  that  the  mortgage  debt  of  the  company  Lornxusr 

should  be  converted  into  debenture  stock."  iuSSu^ 

The  Act  provided  by  sect  4  as  follows : —  Wbexhut, 

Mold,  .AHD 
^  Save  as  is  hereinafter  provided,  from  and  after  the  passing  of    Govnah*s 

this  Act,  no  actions,  suits,  executions,  attachments,  or  other  pro-  bau^wat  Go. 
ceedings  against  the  company  or  affecting  the  property  thereof, 
except  proceedings  against  the  company  as  carriers  of  goods  or 
passengers,  or  in  respect  of  liabilities  contracted  after  the  passing 
of  this  Act>  shall  be  continued  or  commenced  during  the  period 
hereinafter  defined  and  referred  to  as  *  the  suspense  period,'  unless 
with  the  leave  of  the  Court,  and  upon  such  terms  as  the  Court 
may  impose :  provided  that  the  costs  of  any  actions,  suits,  execu- 
tions, attachments,  or  other  proceedings  against  the  company  or 
affecting  the  property  thereof,  which  shall  be  discontinued  pur- 
suant to  this  clause,  shall  be  in  the  discretion  of  the  Court,  and, 
if  allowed,  shall  be  added  to  the  debt." 

Sect.  6  provided  that  the  suspense  period  should  be  a  period  of 
ten  years  from  the  passing  of  the  Act. 

Sect.  21  provided  for  the  creation  of  certain  debenture  stock 
to  be  called  "  A "  debenture  stock,  part  of  which  was  to  be  placed 
in  the  name  of  the  public  officer  of  the  North  and  South  Wales 
Bank,  in  liquidation  of  a  judgment  which  had  been  recovered 
against  the  Defendant  company ;  and  sect.  22  provided  that  the 
remainder  of  the  A  debenture  stock  should  be  applied  first  in 
purchasing  certain  rolling  stock,  and  next  in  payment  of  moneys 
due  to  unpaid  vendors  of  land,  and  next  in  paying  off  other 
charges. 

Sect.  23  provided  for  the  issue  of  B  debenture  stock,  to  rank 
in  priority  after  the  A  debenture  stock,  which  it  stated  was  to  be 
issued  for  the  following  purposes  :— 

*^  In  substitution  for  equal  amounts  of  the  existing  debentures 
issaed  under  the  authority  of  the  Act  of  1862,  which  shall,  as  soon 
as  conveniently  may  be  after  the  passing  of  this  Act,  be  converted 
into  and  exchanged  for  debenture  stock  '  B,'  and  thereupon  those 
debentures  shall  be  cancelled." 
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y.-C.  M.         Sect.  24  provided  for  the  creation  pf  C  debenture  stock  to 
1874        rank  in  priority  over  the  undertaking  next  after  the  B  debenture 
L^^K      stocky  and  to  be  issued  for  the  following  purposes : — 

AsBooiATioH  '^In  substitution  for  equal .  amounts  of  existing  debentures 
WRmAv  issued  under  the  authority  of  the  Act  of  1864,  which  shaU;  as 
Mold,  aiid    qqqj^  ^s  conveniently  may  be  after  the  passing  of  this  Act,  be 

Quay       converted  into  and  exchanged  for  debenture  stock  '  C,'  and  there- 

'  upon  those  debentures  shall  be  cancelled." 

Sect.  25  was  as  follows : — 

'^ '  D '  debenture  stock  shall  not  exceed  in  amount  the  sum  of 
one  hundred  thousand  pounds,  and  shall  bear  yearly  interest  at 
the  rate  of  five  pounds  per  centum,  and  shall  rank  in  priority  over 
the  undertaking  next  after  '  C '  debenture  stock.  *  D '  debenture 
stock  shall  be  issued  at  par  in  exchange  for  equal  amounts  of  all 
interest  now  due  and  remaining  unpaid  on  any  mortgages,  and  of 
the  genera]  debts  to  any  general  creditor  who  shall  discharge  the 
same:  provided  that  it  shall  be  lawful  for  the  board  to  state 
accounts,  compromise  and  etscertain  general  debts,  by  arbitration 
or  otherwise,  with  general  creditors,  and  to  issue  'D'  debenture 
stock  for  the  amounts  so  stated,  compromised,  or  ascertained." 

Sect.  28  provided  that  the  income  of  the  company  should, 
subject  to  an  agreement  therein  mentioned  made  with  the  Bueiley 
BaHway  Company,  be  applied,  first,  in  the  payment  of  working 
and  incidental  expenses  and  of  all  rates  and  tithes  and  rent-charges 
under  the  Lands  Clatiaes  Consolidation  Ad,  1845,  or  the  Lands 
Clauses  Consolidation  Acts  Amendment  Act,  1860;  secondly,  in 
payment,  according  to  their  classes  and  priorities,  of  current  interest 
or  dividend  on  all  mortgages ;  and  thirdly,  subject  to  the  rights  of 
any  general  creditor,  among  the  shareholders  according  to  their 
rights  and  priorities. 

The  facts  of  the  case  were,  that  the  Defendant  company  had 
borrowed  on  mortgage  and  debenture  various  large  sums  of  money 
from  the  Plaintiffs  and  various  other  persons,  amounting,  in  the 
year  1869,  to  £171,650,  and  that  they  were  then  indebted  to  the 
Plaintiff  company  in  principal  sums  amounting  to  £6000  on  mort- 
gages or  debentures  under  the  Act  of  1862,  and  in  principal  stuns 
amounting  to  £6500  on  mortgages  or  debentures  under  the  Act  of 


VOL.  X  Vni  ]  EQUITY  CASES.  569 

1864 ;  and  there  ^as  also,  at  the  beginning  of  the  year  1869^  a     V.-0.  M. 

considerable  sum  due  to  the  Plaintiffs  for  interest  on  their  mort-       1874 

gages  or  debentures.  Lohdok 

The  Plaintife  had,  shortly  after  the  pa«8ing  of  the  Arrange-  ^^^^, 

ment  Ad.  exchanged  the  debentures  they  held  under  the  Act  of         «• 

Wbezham, 

1862  for  an  equal  amount  of  B  debenture  stock,  and  the  deben-    Mold,  and 
tares  they  held  under  the  Act  of  1864  for  an  equal  amount  of       q^at  ^ 
C  debenture  stock,  and  they  accepted  a  sum  of  £2188  16«.  Hi.  K^^^  Co. 
D  debenture  stock  in  satisfaction  for  a  similar  sum  due  to  them 
on  the  9th  of  August,  1869,  for  arrears  of  interest  under  their 
debentures. 

The  Defendant  company  had  kept  down  the  interest  on  the 
A  debenture  stock,  but  no  interest  had  been  paid  on  the  B,  C,  or 
D  debenture  stocks,  and  when  the  bill  was  filed  £2700  was  due 
to  the  Flaintifib  in  respect  of  such  interest. 

The  bill  alleged  that  the  Defendant  company  had  deviated 
from  the  provisions  of  the  Arrangement  Act  in  some  particulars, 
and  prayed  for  the  usual  accounts,  and  that  the  income  might  be 
applied  in  accordance  with  the  Arrangement  Ad  so  far  as  not 
modified  by  a  subsequent  Act,  and  for  a  receiver  of  the  tolls  and 
income  of  the  Defendant  company's  railways  and  undertaking, 
and  a  motion  for  a  receiver  was  now  accordingly  made. 

On  the  motion  coming  on,  a  preliminary  objection  was  raised 
on  behalf  of  the  Defendant  company  that  these  debentures  were 
given  in  respect  of  a  liability  existing  at  the  date  of  the  pass- 
ing of  the  Act,  and  that  the  leave  of  the  Court  had  not  been 
obtained  for  the  filing  of  the  bill.  This  point  was  therefore 
argued  first 

Mr.  Maekesan,  Q.C.,  and  Mr.  Dryden,  for  the  Plaintiffs : — 

The  appointment  of  a  receiver  is  the  right  of  an  unpaid  deben- 
ture holder,  Fripp  v.  Chard  Bailway  Company  (1),  and  the  Court 
has  never  refused  to  appoint  one  under  such  circumstances  as  the 
present. 

The  preamble  of  the  Arrangement  Act  shews  that  it  was  passed 
with  the  consent  of  the  mortgagees  or  debenture  holders,  and  that 

(1)  11  Hare,  241. 
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V.-O.  M.     they  gave  up  their  rights  against  the  company  upon  their  deben- 

1874        tures  for  the  new  debenture  stock  of  the  B  and  C  descriptions. 

■L^mys      The  new  liability  thus  constituted  was  of  a  totally  different  kind 

j^c^^    from  that  which  previously  existed.    The  old  debentures  were 

V-         legal  mortgages  of  the  ordinary  kind,  covering  all  the  property  of 

Mold,  and   the  company  to  secure  the  repayment  of  the  principal  at  a  given 

Quay  *     date,  and  the  payment  of  interest  in  the  meantime,  and  in  lieu  of 

Railway  Co.  them  the  creditprs  accepted  this  debenture  stock.  This  kind  of 
security  is  regulated  by  the  22nd  section  of  the  Companies  Clauses 
Act,  1863  (26  &  27  Vict,  c  118).  It  is  irredeemable,  and  conse- 
quently the  principal  can  never  be  recovered,  and  by  the  other  pro- 
visions of  this  Act  the  remedy  for  recovering  the  interest  is  by 
the  appointment  of  a  receiver.  The  old  mortgage  security  is  as 
completely  gone  as  if  it  had  never  existed,  and  the  new  liability 
substituted  for  it.  K  this  were  the  case  of  the  A  stock,  the 
point  would  be  beyond  question.  It  was  issued  partly  in  satisfac- 
tion of  the  claims  of  judgment  creditors,  and  the  effect  of  tiie 
arrangement  was  that  the  judgments  were  completely  dischai^, 
and  the  company  became  subject  to  an  entirely  distinct  liability. 
It  would  be  absurd  to  say  that  the  B  and  C  stock,  which  stand 
behind  the  A  stock,  can  be  in  a  worse  position,  especially  con* 
sidering  that  the  old  debentures,  in  respect  of  which  the  B  and  G 
stock  was  issued,  were  expressly  cancelled  by  the  Arrangemeni 
Ad.  The  creditors  only  assented  to  the  arrangement  on  the  terms 
of  being  allowed  an  immediate  resort  to  their  new  remedy  of  the 
appointment  of  a  receiver  whenever  the  interest  should  fall  into 
arrear.  This  point  was  decided  in  Potteries,  ShrewAunj,  and 
North  Wales  lUMway  Company  v.  Minor  (1),  where  a  debentnie 
holder  who  had  obtained  judgment  was  held  bound  by  a  scheme  of 
arrangement  passed  subsequent]  y  to  his  judgment 

As  regards  tiie  D  stock,  it  was  issued  in  substitution  for  arrears 
of  interest,  which  were  capitalised  for  the  purpose  of  the  issna 
The  Arrangement  Ad  was  passed  to  protect  the  company  from 
various  classes  of  creditors  who  might  have  harassed  them,  as 
was  attempted  to  be  done  in  Potteries,  Shrevosbwry,  and  North 
Wales  Bailtmy  Company  v.  Minor,  but  the  interest  on  debenture 

(1)  Law  Rep.  6  Ch.  621. 
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stock  oreated  after  the  passing  of  the  Act  can  in  no  sense  be  con*  V.-G.  M. 

sidered  as  a  liability  existing  at  the  date  of  the  passing  of  the  1874 

Act    The  word  "  liability  "  is,  beyond  question,  used  in  a  limited  l^^^ 

sense,  because  the  Act  only  related  to  mortgagees,  the  general  f^l^^^^ 

creditors  being  left  beyond  its  scope.  «• 

I^IOLD,  AND 

Mr.  Bristowe,  Q.C.,  and  Mr.  T.  A.  Roberts,  for  the  Defendant     Connah's 
company,  were  not  called  upon.  Kailwat  Co. 

Sib  E.  Malins,  V.C.  : — 

It  appears  to  me  that  the  policy  of  this  Act  is  like  that  of  all 
other  Arrangement  Acts  of  the  kind,  to  give  the  company,  which  is 
in  a  state  of  embarrassment  and  harassed  with  litigation,  a  period 
of  repose ;  and  the  principle  of  the  Act  is  that  there  is  to  be  the 
usual  suspense  period  of  ten  years,  during  which  time  no  suit  shall 
be  brought  against  the  company  in  respect  of  liabilities  existing 
when  the  Act  passed  without  the  leave  of  the  Court,  but  that 
when  it  appears  that  the  company  has  in  any  way  acted  improperly, 
the  Court  may  give  leave  to  sue,  and  then  everything  will  go  on 
as  if  the  suspense  period  had  not  existed  at  alL 

Now,  it  is  admitted  that  the  Plaintifili  in  this  suit  are  suing  in 
respect  of  principal  and  interest-^principal  which  existed  as  a  debt 
at  the  time,  and  interest  which  has  accrued  since  the  passing  of 
the  Act. 

It  seems  that  the  liability  is  turned  into  perpetual  debenture 
stock,  which  carries  with  it  no  right  to  the  repayment  of  the 
principal  of  the  debt.  No  advance  has  been  made  by  the  com- 
pany since  the  Act  passed.  Whatever  they  are  entitled  to  receive 
from  the  company  is  in  respect  of  liabilities  which  existed  pre- 
viously.   The  mode  of  payment  is.  alone  varied. 

The  Plaintiffs  became  parties  to  the  arrangement,  and  thereby 
they  undertook  not  to  take  any  proceedings  against  the  company, 
without  the  leave  of  the  Court,  for  ten  years,  in  respect  of  the 
liabilities  existing  at  the  time  of  the  Act.  I  consider  that  the 
.result  is,  that  they  agreed  to  accept  a  new  form  of  security  in 
respect  of  the  existing  liabih'ties,  and  that  they  were  parties  to 
the  arrangement  as  to  enforcing  the  liability  under  the  new 
security  given  for  the  old  debt,  and  were  not  at  liberty  to  take 
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V.-G.  M.     any  proceedings  against  the  company  without  the  leave  of  the 

1874       Ciourt.    I  am  by  no  means  giving  any  opinion  that  this  is  a  case 

j^^^y     in  which  the  Court  would  not  have  given  them  relief,  but  I  think 

FiNAvoiAL  J  should  be  depriving  the  company  of  the  protection  thrown 
V.         around  them  by  the  Act,  and  should  be  undoing  the  Act  altogether, 

Mold,  and   if  I  were  to  say  that  the  holders  of  £10,000  worth  of  debentures 

^Q^^^  were,  under  such  circumstances,  to  be  at  liberty  to  sue  without 
Railway  Co.  the  leave  of  the  Court.  It  seems  to  me  that  the  principle  of 
the  case  is  covered  by  Potteries  and  Shrewsbury  Baibcay  Conk' 
pany  v.  Minor  (1),  to  which  Mr.  MacJceson  referred.  There  tftnor, 
a  debenture  holder,  obtained  judgment  against  the  company 
for  principal,  interest,  and  costs.  After  this  the  company  filed  a 
scheme  of  arrangement  under  the  BaUtcay  Companies  Aet^  1867, 
which  was  assented  to  by  the  requisite  majority  of  debenture 
holders,  but  not  by  Minor,  and  was  duly  confirmed  and  inroUed, 
and  Minor  having  afterwards  proceeded  to  issue  execution  on  his 
judgment^  it  was  held  (affirming  my  decision),  that  although  he 
had  obtained  judgment,  he  was  still  a  debenture  holder,  and 
therefore  bound  by  the  scheme,  and  must  be  restrained  from 
taking  proceedings  under  his  judgment.  I  remember  in  that  case, 
although  my  judgment  does  not  seem  to  have  been  reported,  that 
I  put  it  upon  the  ground  that  a  mortgagee  who  has  obtained 
judgment  is  still  a  mortgagee.  He  is  a  creditor  who  has  a  pa^ 
ticular  form  of  security,  but  that  does  not  prevent  him  being  a 
creditor  at  the  time  the  Act  passed.  I  am  very  sorry,  inasmuch 
as  the  bill  has  been  filed,  that  it  was  irregularly  filed,  and  without 
the  leave  of  the  Court,  but  I  cannot  hear  the  motion.  It  will, 
therefore,  be  refused  with  costs,  not  including,  however,  the  costs 
of  the  affidavits  which  have  been  filed. 

Solicitors :  Messrs.  8.  F.  dt  E.  Noyes;  Messrs.  Edder  d  Bcierts. 

(1)  Law  Rep.  6  Ch.  621. 
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In  re  HOGHTON.  V.^.  M. 

HOGHTON  V.  FIDDEY.  1874 

[1867    H.    249.]  JtOylO. 

Practie»^B%ll  cf  Review — Infami  PeiUioner — Affidavit  of  recent  Discovery 

of  F(lCl8, 

An  infant  petitioning  for  leave  to  file  a  bill  of  review  will  not  be  re- 
quired to  give  evidence  that  the  knowledge  of  the  &cts  relied  upon  could 
not  have  been  previously  obtained  by  reasonable  diligence : — 

Qtuere^  whether  an  infant  requires  the  leave  of  the  Court  to  file  such  a  bill. 

1  HIS  was  a  Petition  asking  for  liberty  to  file  a  bill  or  supple- 
mental bill  in  the  nature  of  a  bill  of  review. 

The  Petitioner,  Frances  de  Hophtan,  was  an  infant,  and  appeared 
by  Richard  de  HoghUm  as  next  friend.  She  was  one  of  the  chil- 
dren of  the  late  Harriett  Sarah,  Dowager  Lady  De  HoffJUon,  who, 
by  her  will,  dated  the  16th  of  August,  1862,  gave  her  personal 
estate  to  three  trustees,  whom  she  also  appointed  executors,  and 
two  only  of  whom,  viz..  Colonel  John  Irdand  Blackburn  and 
Charles  Fiddey,  proved  the  will,  and  accepted  the  trusts.  The 
trusts  of  the  will  were,  to  sell  and  convert  into  money  the  whole 
of  her  estate,  and  invest  in  Parliamentary  Stocks  or  Funds  of 
Qreai  Britain^  or  Government  Securities,  or  mortgages  upon  real 
or  long  leasehold  estates,  and  to  hold  the  same  upon  certain  trusts 
for  the  benefit  of  her  children.  On  the  25th  of  September,  1866, 
she  made  a  codicil  to  her  will  by  which  she  devised  and  bequeathed 
any  legal  estates  vested  in  her  as  mortgagee  and  trustee  to  Charles 
Fiddey  alone. 

Lady  Be  Eoghton  died  on  the  10th  of  December,  1866,  and 
her  estate  was,  for  the  purpose  of  obtaining  probate,  sworn  imder 
£50,000.  She  left  ten  children  living  at  her  death,  most  of  whom 
were  then  infants. 

On  the  24th  of  October,  1867,  a  bill  was  filed  in  the  name  of 
the  infant  children  by  one  Frederick  Francis  Errever,  as  next 
friend,  against  the  executors,  Mr.  Fiddey,  and  Colonel  Blackburn, 
and  Thomas  de  Soghton,  one  of  Lady  Haffhton*s  children,  who  was 
then  of  age,  and  out  of  the  jurisdiction  of  the  Court,  charging 
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Fiddey  with  having  misapplied  the  assets  of  the  testatrix  which 
had  come  into  his  hands,  and  seeking  to  have  the  estate  ad- 
ministered by  the  Court. 

Colonel  BJacJcbum  tiien,  on  the  advice  of  his  solicitors^  con- 
curred in  the  institution  of  an  administration  suit  by  summons  on 
behalf  of  the  infant  children,  against  himself  and  Mr.  Fiddey; 
and  in  an  application  to  the  Court  on  wfaich,  in  December,  1867, 
an  order  was  obtained  staying  all  further  proceedings  in  the  firgt 
suit,  as  not  being  for  the  benefit  of  the  infants.  On  the  18th  of 
December,  1867,  the  nsuftl  administration  decree  was  made  on 
the  summons.  This  order  was  never  carried  into  Chambers,  and 
no  further  step  was  taken  in  the  suit. 

Fiddey  was  a  practising  solicitor,  and  Colonel  Blackbwm  and 
the  De  Eoghion  family  had  full  confidence  in  him,  and  left  the 
mauagement  of  their  affairs  entirely  in  his  hands.  The  oider 
staying  proceedings  in  the  flr$t  suit  was  obtained  upon  anaflSdavit 
by  the  solicitors  that  they  bad  received  from  Fiddey  fall  and 
satisfactory  accounts  and  explanations  ajs  to  the  testatrix's  estate, 
and  that  they  had  investigated  th^n,  and  found  that^  with  the  ex- 
ception of  a  sum  of  £900,  representing  a  mortgage  which  had  just 
been  paid  off,  the  estate  was  duly  invested,  partly  in  consols  and 
partly  ypon,  mortgage  security  of  ample  value* 

Fiddey  died  on  the  4th  of  September,  1872.  The  Petition 
alleged  that  inquiries  were  then  made  in  refbrence  to  the  trust 
funds  and  securities  belonging  to  the  estate  of  the  testatrix,  and 
subject  to  her  wiU,  and  that  it  was  then  for  the  first  time  dia- 
covered  that  at  some  time  or  other,  but  whether  before  or  after 
the  date  of  the  order  of  the  18th  of  December,  1867,  had  not 
been  ascertained,  Fiddey  was  allowed  by  Colonel  EUuilAmrn  to 
obtain  tbe^  sole  possession  and  control  of  the  several  eetarities 
on  which  the  testatrix's  estate  was  invested,  and  that  soch 
seQurities  were  not  now .  forthcoming;  but  had  been  misapplied 
by  Fiddey 9  and,  with  the  exception  of  a  mortgage  security  fe 
£21,000,  had  been  applied  by  him  to  his  own  use. 

Fiddey  had  died,  leaving  liabilities  far  exceeding  his  assets,  and 
it  was  now  desired  to  ciEtrry  on  the  administration  suits  with  a 
view  to  making  Colonel  EUuHcbuttn  liable  for  the  losses  occasioned 
by  the  de£Etult  of  his  co-executor  and  co-trustee. 
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T^e  Petitiooer  prayed  that  she  migUt  be  at  liberty  ij:>  exhibit  a 
bill  QT  iiupplameotol  <biU  in  tbe  nature.  oS  a  biU  of,  re¥ii9w>  with 
respect  to  the  matters  stated  in  the  Petition  touching  the  eatote 
and  effects  of  the  testatrix  and  th^  management  and  disposition 
the^reof  and  Qtherwise  relating  thereto^  and  for  relief  in  respect 
ther^  as  she  might  be  advised. 

The  Petition  was  supported  by  an  affidavit  of  the  Petitioner's 
solicitor  echoing  it  from  information  and  beliefs 

Mr.  Olasse,  Q.C.,  and  Mr.  Ingle  Joyce,  for  the  Petitioner : — 

Probably  the  n^esaary  bill'  might  haTe  been  filed  without 
previonsly  asking  the  leave  of  the  Court,  but  the  Petitioner  desires 
to  be  free  to  add  to  the  decree  if  necessary  without  running  the 
risk  oi  having  to  meet  an  objection  tJhat  the  leave  of.  the  Court 
was  required.  Assuming  the  Petition-  to  be  necessary,  a  primA 
faeie  case  for  making  the  order  asked  for  has  been  made  out,  and 
that  is  all  that  is  required :  Partington  y.  Betfnolds  (1). 

Mr.  Ootion,  Q.O.,  and  Mr.  Leonard  Field,  for  Colonel  Michr 
lum: — 

The  Petitioner  may  either  file  this  bill  without  the  leave  *of 
the  Court,  in  which  case  it  is  unneceteary  and  no  order  on^ht  to 
be  made,  or,  if  it  is  necessary,  the  Court  must  b€i  satisfied  that  the 
facts  on  which  the  Petiti6n  is  based  have  come  to  the  knowledge 
of  the  applicant  and  his  agent  for  the  first  time  since  the  period 
when  he  could  have  made  use  of  it  in  the  suit :  iJemteZTs  Chancery 
Practice  (2).  The  in£Etnt  oaght>  in  fact,  to  appear  by  the  same 
next  friend  as  in  the  suit,  and  he  ought  to  make  the  n^eesary 
affidayit  The  fact  is  that  all  parties,  in<duding  Lady  De  HogMon^ 
trusted  Fiddey,  and  there  are  no  facts  which  could  not  have 
been  discovered  at  the  time  if  any  reasonable  diligence  had  been 
used.  .  An  affidavit  upon  information  and  belief  merely  will  not 
support  the  Petition :  Thomas  v*  BawKngB  (3). 

,  Mr.  Torri^no  appeared  ior  the  exiequtprs  of  Fiddey. 


iflfV 
HOOHSOK. 

fiOOHTOSr 
V. 


(1)  4  Jur.  (N.S.)  200 ;  6  W.  E.  615. 

(8)  34  Bear.  60. 


(2)  oth  Ed.  p.  1423. 
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Sib  B.  Malins,  Y.C,  after  stating  the  facts,  eontinaed : — 

The  question  which  I  have  to  decide  is,  whether  this  infant,  on 
whose  behalf  a  decree  was  taken  by  consent  in  1867,  is  to  suffer  by 
any  negligence  or  want  of  knowledge  on  the  part  of  her  then  next 
friend.  I  am  clearly  of  opinion  she  cannot  be  called  upon  to  en- 
dure that  inconvenience.  It  is  said  that  there  is  no  occasion  for 
this  application,  because  she  is  at  liberty  to  file  a  bill  without 
leave.  I  am  by  no  means  satisfied  that  the  bill  might  not  hare 
been  filed  without  the  leave  of  the  Court ;  because  the  case  is  that 
of  a  next  friend  having  taken  a  common  administration  decree  at 
a  time  when  there  was  no  reason  to  suspect  that  anything  more 
could  be  required,  and  having  grossly  and  inexcusably  n^lected 
his  duty  in  not  even  having  carried  the  decree  so  obtained  into 
Chambers.  It  may  be  that  if  the  decree  had  been  duly  prosecuted 
this  misfortune  might  not  have  fallen  on  any  of  the  parties.  Mr. 
Fiddey  might  have  found  the  money  he  had  misapplied  at  the 
expense  of  some  other  person,  or  at  that  time  he  may  not  have 
incurred  the  losses  which  led  to  the  subsequent  disastrous  state  of 
his  affairs.  However  that  may  be,  the  proposition  that  an  infant 
of  tender  years  may  have  her  whole  fortune  wrecked  by  the 
neglect  of  her  next  friend  is  so  monstrous  that  I  cannot  pay  atten- 
tion to  it.  She  is  entitled  to  have  a  next  friend  who  is  diligent 
and  will  protect  her  interests. 

On  the  question  whether  there  are  any  facts  which  only  became 
known  on  the  death  of  Mr.  Fiddey,  and  are  such  as  entitle  the 
Plaintiff  to  review  the  previous  orders,  I  am  satisfied  upon  the 
whole  that  by  no  reasonable  diligence  could  the  facts  reUed  on  by 
the  Petitioner  have  been  discovered  in  1867,  but  if  it  was  possible 
to  discover  them,  the  discovery  ought  to  have  been  made  by 
Colonel  Blaekbum  himself. 

The  first  question  is,  whether  this  infant  is  entitled  to  file  a  bilL 
It  is  perfectly  clear  to  my  mind  she  must  have  that  right  She 
happens  to  be  one  of  a  large  family,  but  she  has  sufficient  interest 
in  her  mother's  estate  to  entitle  her  to  maintain  a  suit  against  the 
trustee.  This  being  so,  the  only  remaining  question  is  whether 
it  is  necessary  for  the  Petitioner  to  apply  for  leave  to  file  the  bill. 
Possibly  it  may  not  be  necessary ;  bat,  on  the  other  hand,  it  may 
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be  requisite  to  add  an  inquiry  to  the  decree  in  the  suit,  and  it 
may  be  more  proper  that  there  should  be  the  leave  of  the  Court 
to  make  that  addition.  Therefore^  I  cannot  say  I  am  by  any 
means  satisfied  that  it  was  not  necessary  to  apply  to  this  Court,  but 
whether  necessary  or  not,  I  think  it  was  quite  proper. 

Then  with  regard  to  the  affidavit,  Mr.  Field  cited  Thomas  v 
Bawlings  (1),  in  which  leave  to  file  a  bill  of  this  kind  without  the 
usual  affidavit  that  the  mistake  could  not  have  been  earlier  dis- 
covered by  reasonable  diligence  was  refused  to  a  person  sui  juris. 
But  that  case  has  no  application  to  an  infant  of  tender  years 
who  can  be  guilty  of  no  negligence,  and  cannot  be  answerable 
for  the  negligence  of  her  next  friend ;  and  Mr.  Field  has  not 
been  able  to  find  a  case  where  the  principle  has  been  applied  to 
an  infant,  because  it  never  has  been  so  applied.  Negligence 
cannot  be  imputed  to  an  infant  for  not  discovering  facts,  for  an 
infant  is  not  bound  to  discover  any  thing,  and  therefore  no  affi- 
davit of  reasonable  diligence  can  be  required.  This  infant  Peti- 
tioner has  a  right  to  investigate  the  case,  and  I  am  of  opinion 
upon  the  whole  that  it  is  a  prudent  and  proper  course  to  come  to 
this  Court  before  filing  a  supplemental  bill  in  the  nature  of  a  bill  of 
review.    The  leave  must  therefore  be  given. 

If  the  application  had  been  acceded  to  by  Colonel  Blackburn, 
I  think  the  proper  course  would  have  been  to  make  the  expenses 
of  the  Petition  costs  in  the  cause  in  which  the  administration 
decree  has  already  been  made.  I  think  the  Petitioner's  costs 
ought  to  be  costs  in  that  cause,  and  that  Colonel  Blackburn  should 
be  allowed  such  costs  as  would  have  been  incurred  if  he  had  not 
opposed  this  Petition,  but  had  acceded  to  its  prayer. 

Solicitors :  Messrs.  Oregory,  Bowcliffes,  &  Baxvle  ;  Messrs.  Fieldy 
Eoscoe,  &  Co, ;  Messrs.  Pitman  d  Lane. 
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Jxdy  ll!  Administration  Suit — Costs — Undisposed  of  Beat  Estate — Lapsed  Shan, 

The  rale  that  in  proyiding  for  the  cost«  of  an  administration  suit  real 
estate  undisposed  of  nmst  be  applied  for  that  purpose  in  priority  to  peisooal 
estate  effectually  disposed  of,  applies  equally  to  real  estate  which  descends 
by  reason  of  lapse  and  to  that  as  to  which  no  disposition  has  been  attssptoi. 

Miiddison  v.  Pye  (1)  questioned. 

1  HIS  wfU9  a  suit  for  the  administration  of  the  estate  of  one  Wcilier 
Seoti,  who  by  his  will  dated  the  19th  of  September,  1840,  directed 
that  his  residuary  estate,  which  consisted  both  of  realty  and 
personalty,  should  after  the  death  of  his  wife  be  divided  into 
three  equal  parts,  and  that  one  of  such  parts  should  be  paid  to 
such  of  the  children  of  his  late  brother,  John  Scott,  as  should  be 
living  at  the  death  of  his  wife>  and  another  of  such  parts  should 
be  paid  to  such  of  the  children  of  his  sister  Agnes  as  should  be 
living  at  his  death,'and  the  remaining  part  to  such  of  the  childrea 
of  his  late  wife's  brother,  Ht^ffh  Ellis^  as  should  be  living  at  his 
said  wife's  decease. 

The  testator  died  on  the  16th  of  December,  1843,  leaving  his 
widow  surviving  him,  and  she  died  in  the  year  1864.  There  were 
then  living  no  children  of  the  testator's  sister  Agnes,  or  of  Bugh 
Ellis,  and  consequently  the  shares  of  residue  given  to  such  children 
lapsed  and  devolved  as  to  the  personalty  on  the  testator's  next  of 
kin,  and  as  to  realty  on  his  heir-at-law. 

The  suit  was  instituted  by  one  of  the  children  of  the  testator's 
brother,  John  Scott,  and  was  heard  on  further  consideration  on  the 
8th  of  May,  1874. 

The  testator's  residuary  estate  consisted  partly  of  real  and  partly 
of  personal  estate,  but  the  amount  of  the  lapsed  shares  of  pe^ 
sonalty  was  found  to  be  insufficient  for  payment  of  the  costs  of 
the  suit  The  minutes  of  the  order  on  further  consideration,  as 
prepared  by  the  Plaintiff,  accordingly  provided  for  applying  the 

(1)  32  Beav.  658. 
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residue  of  these  costs,  in  priority  to  the  personal  estate  effectually  1874 

disposed  of  by  the  will#    After  some  diseuasion  an  order  was  made  gi^ 

according  to  the   minutes,  but  on  drawing  up  the  order  the  cmo^iLAK© 

question  how  the  costs  were  to  be  borne  was  raised  by  the  heir-at*  — -— 
law. 

The  cause  was  accordingly  set  down  to  be  spoken  to  upon  the 
minutes,  in  order  that  the  point  might  be  re-argued.  I 

Mr.  /.  Pearson,  Q.O.,  and  Mr.  Angdo  Lewis,  for  the  heir-at- 
law: — 

The  rule  that  the  costs  of  an  administration  suit  are  payable 
out  of  real  estate  undisposed  of  in  priority  to  personal  estate 
passing  under  the  will  appb'es  only  where  no  attempt  has  been 
made  by  the  testator  in  the  cause  to  dispose  of  such  real  estate. 
Where  it  becomes  undisposed  of  by  the  failure  of  an  attempted 
disposition,  the  heir*at-Iaw  does  not  bear  more  than  a  rateable 
proportion  of  the  costs :  Eyre  v.  Marsden  (1).'  That  was  a  de- 
cision of  Lord  CoUenham  based  upon  a  previous  decision  in 
Skrymsher  y.  NorOicote  (2).  The  same  rule  was  applied  in  Mod" 
disan  y.  Pye  (8),  and  in  Buri  y.  Sturt  (4),  and  the  only  authority 
seemingly  opposed  to  it  is  Bow  v.  Bow  (S),  which  being  only 
decided  bya  Vice-Chancellor,  cannot  be  considered  as  overruling 
Lord  CoUenham,  especially  as  it  does  not  appear  that  Eyre  y. 
Marsden  was  cited  before  the  Yice-Ghancellor :  Oddie  y.  Broum  (6). 

Mr.  Qlasse,  Q.C.,  and  Mr.  Langworfhy,  for  the  executors  of  the 
last  suryiving  executor  of  the  testator : — 

This  case  differs  entirely  from  Eyre  y.  Marsden.  The  principle 
on  which  it  depends  is  clearly  laid  down  in  Stead  y.  Eardaker  (7), 
where  the  question  was  how  debts  were  to  be  borne  as  between 
descended  and  specifically  devised  real  estate,  and  it  was  treated 
as  a  settled  rule  that,  in  the  absence  of  any  express  direction  to 
the  contrary,  the  descended  estates  were  to  be  applied  in  priority 

(1)  4  My.  &  Cr.  231.  (4)  10  Hare,  416. 

(2)  1  Sw.  566.  (6)  Law  Rep.  7  Eq.  414. 

(3)  32  Beav.  658.  (6)  4  De  G.  &  J.  179. 

(7)  Law  Kep.  15  Eq.  175. 
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1874  an  administration  suit  is  exactly  the  same.  A  different  rale  of 
Scoot  administration  may  be  applied  by  the  testator,  as  was  the  case  in 
n«.         Eyre  v.  Marsden  (1),  where  there  was  a  specific  charge  of  costs 

and  charges  attending  the  execution  of  the  will.    But  that  case 

is  no  authority  where  the  will  is  silent  as  to  the  costs  of  a  suit. 
A  mere  charge  of  testamentary  expenses  would  not  carry  the 
costs  of  an   administration   suit :   Broume  y.   Qroombridge  (2). 
Maddison  v.  Pye  (3)  might  very  well  not  have  been  reported.    In 
a  case  which  especially  turns  upon  the  expressions  of  the  \(ill 
there  is  no  case  cited,  the  provisions  of  the  will  are  not  stated, 
and  no  counsel  are  mentioned  as  having  appeared.    It  cannot  be 
treated  as  an  authority  for  the  general  proposition  set  up  by  the 
heir-at-law.    In  Eyre  v.  Marsden  the  words  charging  the   costs 
are  just  as  strong  as  those  charging  the  just  debts,  funeral  and 
testamentary  expenses,  in  Stead  v.  Harddker  (4).    Bow  v.  Bow  (.5) 
is  the  latest  case  on  the  question,  and  is  clearly  in  point. 

Mr.  Caldecott  (Mr.  Cotton^  Q.C.,  with  him),  for  the  Plaintiff, 
supported  the  same  view. 

Mr.  Pearson^  in  reply  : — 

In  Eyre  v.  Marsden  it  is  true  that,  as  in  Stead  v.  Hardaiery 
the  testator  had  given  directions  as  to  the  payment  of  debts 
or  costs  out  of  a  particular  fund,  and  those  directions  had  to 
be  followed.  But  in  Eyre  v.  Marsden  the  question  was  also  con- 
sidered upon  principle,  and  Lord  Cottenhum  (6)  distinctly  laid  down 
that  where  a  devise  of  real  estate  lapses  it  is  not  property  undis- 
posed of,  so  as  to  be  required  to  bear  the  costs  in  preference  to 
property  effectually  disposed  of  under  the  will,  and  he  expressly 
followed  the  order  as  to  costs  which  the  Eegistrar's  book  shewed 
had  been  made  in  Achroyd  v.  Smithscm  (7) ;  and  Eyre  v.  Marsden 
has  been  continuously  treated  as  laying  down  this  rule,  as  appears 
from  Elborne  v.  Goode  (8),  Boffot  v.  Leffffe  (9),  and  in  Buri  r. 

(1)  4  My.  &  Cr.  231.  (5)  Law  Rep.  7  Eq.  414. 

(2)  4  31add.  495.  (6)  4  My.  &  Cr.  245. 

(3)  32  Beav.  658.  (7)  1  Bro.  C.  C.  503. 

(4)  Law  Rep.  15  Eq.  175.  (8)  14  Sim.  165. 

(9)  2  Dr.  &  Sm.  259. 
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Siurt  (1),  where  the  failure  of  disposition  arose  from  exactly  the      V.-O.  M. 
same  cause  as  in  Ei/re  y.  Marsden  (2)  ;  but  there  were  no  words        1S74 
tending  to  throw  the  costs  upon  any  particular  fund.    The  same       Bcxyrr 
rule  is  also  laid  down  in  DanielVs  Chancery  Practice  (3).  cumbkrl 


July  11.    Sir  E.  Malins,  V.C.  : — 

This  is  an  ordinary  administration  suit,  and  on  the  hearing  on 
further  consideration  on  the  27th  of  May  last  I  made  a  declaration 
that  certain  shares  of  the  produce  of  the  real  estate  of  the  testator, 
Walter  Scott,  which,  in  the  events  that  had  happened,  had  become 
undisposed  of,  and  consequently  descended  to  the  heir-at-law,  were 
the  primary  fund  for  the  payment  of  the  debts  of  the  testator  and 
the  costs  of  the  suit.  Mr.  Pearson  having  suggested  a  doubt  as  to 
the  correctness  of  this  view  of  the  case,  the  point  was  re-argued  on 
the  24th  of  June  last.  Mr.  Pearson^  in  his  argument  on  that  occa- 
sion, did  not  dispute  the  rule  established  by  Lord  Hardwicke  in 
OdUon  V.  Hancock  (4),  which,  it  will  be  remembered,  was  well 
considered  by  him,  because  the  report  states  that  after  considering 
it  for  a  whole  year  he  entirely  changed  his  opinion,  and  reversing 
every  part  of  his  former  decree,  decided  that  a  descended  estate 
must  exonerate  a  specifically  devised  estate  from  the  debts  of  the 
testator,  and  the  costs  of  the  suit.  Mr.  Pearson,  however,  con- 
tended that  the  rule  applied  only  to  an  estate,  or  the  share  of  an 
estate  which  was  left  undisposed  of  by  the  will,  and  not  to  one  which 
became  so  by  events  happening  after  the  execution  of  the  will ;  as, 
for  instance,  by  lapse  in  consequence  of  the  death  of  the  devisee  in 
the  lifetime  of  the  testator.  In  support  of  this  view  he  mainly 
relied  on  the  judgment  of  Lord  Cottenham  in  Eyre  v.  Marsden, 
In  that  case  the  testator  began  his  will  by  directing  that  all  his 
just  debts  and  funeral  and  testamentary  expenses  should  be  paid 
by  his  trustees  and  executors  therein  named,  out  of  his  real  and 
personal  estate.  Everything,  therefore,  was  charged,  and  that  was 
the  state  of  facts  with  which  Lord  Cottenham  had  to  deal,  and  it  is 
evident  from  the  judgment  that  his  expressions  were  regulated  by 

(1)  10  Hare,  415,  428.  (3)  5th  Ed.  p.  1294. 

(2)  4  My.  &  Cr.  231.  (4)  2  AtL  430. 


y,^.  If.  that  ooBaideratjcn*  For  he  Bays  (1),  *^  It  isy  howererj  expedient  to 
187^;  see  wbAttiiQ  t^Utof  has  direct^  npoi^  this  subject  fie,  jn  the 
^i^^       fii8t.|>lace»  directs  the  payinent  of  bis;  tastamei^tary.  es^^i^sea  oat 

CcuBraLAKP  ^^  ^^  ^^  ^''^  personal  estate;  and  after  haying  devised  and. 
r —  bequeathed  all  his  real  and  .peirsonal  estate  to  his  trusteeSj  be 
declares  the  trusts  to  be  that  ihtdj  shall  at  any  time  or  times  after 
his  deatb  sell, and  oonyert  into,  money  all  his  real  and  personal 
estate,  end  iayest  the  proceedsi  after  payment  of  his  debt£^  fanei»l 
and  testamentary  expenses^  and  the  costs  and  charges  attending 
the  execution  of  his  will " — which,  of  course,  includes  the  epsts  of 
the  suit — ''and  (hen,  afte^ directing  the  payment  of  the  annuities 
to  his  tliree  obildreni  he  directs  that  the  surplus  of  the  annual 
ineome  of  his  estate  and  effects  shall  be  applied  in  aocumulation  of 
the  capital  of  his  property  for  the  benefit  of  his  grandchildren,  and 
after  the  death  of  the  suryiTor  of '  his  children,  the  annuitants,  be 
directs  bis  tnustees  to  s#ll  and  couFert  into  money  all  such  parts  of 
bis  estate  and  effects  as  shall  not  consist  of  money,  and  call  in  tjie 
money  placed  out  upon  seeurity  as  afon^said,  .and  divide  theimoiie, 
after  deducting  the  expenses  of  performing  that,  bis  will  and  the 
legacies  thereinafter  mentioned,  amongst  biagrandcbi^drau**  Then 
occur  the  expressions  >  which  give  some  semUance  of  9ipport 
to  the  argument  oC  Mr«  Peat$<m.  He  cites  a  numbet  of  coses^ 
and  he  says  (2),  '"These  cased  seem  to  negative  the  piojposilion 
cont^ded  foi*  by  the  Besp<mdents,  and  to  establish,  on  the  con- 
trary, that  wheore  an  intestacy  as  to  part  of  the  personal  estate 
arises  frpm  the  :in.tentioo  of  the  testator  being  defeated  by  the 
happening  of  some  eyent  or  the  operation  of  law,  the  part  so 
falling,  to  the  uext  of  kin  AbH^  in  his  handa,  be  subject  to  the 
same'  liability  as  to  costs;  and  to  uo  more  than  it.  would  haye 
been  subject  to  if  the  gift  bad  taken  etkcU  And  if  that  be  so  in 
other  teases,  whj  should  it  'not  be  so  in  cases  of  partial  intestacy 
artaiiig  from  the  operation  of  the  Act  against  accumulation  ?  Why 
should  a  tuleaa  to  costs  be  adopted  in  eases  within  the  39  4f 
40. G^!  3,  a  98|  different  from  that  which  has  been  adopted  in 
cases  ivithin  the  9  Geo«  2^9*  86.  By  the  latter  statute  disposi- 
tions inconsistent  with  its  provisions  are  declared  to  be  absolutely, 
and  to  all  ii^tents.  and  purposes,  null  and  void.    By  the  fonner 

(1)  4  My.  ft  Or.^1.  (2)  4  My.  &  Or.  845. 


^etltibiiti'fdr  pW)IiiMted  accfamtiatidn  ai'e  declared  to  he  null  ahd     V.^.  M. 
vditf ;'  anil  it  irf  enacted  that  the  reiits,  ifisttes,  J>fbrf?te/an^'  ptoducd        i|74 
of  du(9i't>rdjtertjr'  fib  d9rei(5tidd'to  be  a*j^sttnmla;ted, 'skall^  bo  long  hb      ^^ 
the  tsame  shall  be  directed  to  be  accumulated:  cbtttrarr  to  tliA  ,^    ^^ 
piidvifiionfi  of  that  Act;  go  to  and  be  teceived  iiy  sach  persott  61*       — • 
pifaohff  as  would  have  heen  entitled  "thereto  if 'fench'  accumulation 
hiid  "tfot  been  dfafected;*'    Then  he  says,  tfhal'the  lapsed  sharies'tkre' 
ta  bear  only  the  proportion  which  they  would  havfe  KdJ*n©  'if  »they 
had  not  lapsed,  but  had  gone  to  the  l«^atee  because  everything 
was  charged  originally.  '  '    >        - 

This  decision  evidently  proceeded  on  tiie  greusd  bf  the  charge 
of  debts  and  obsts  comtoined  in  the  will.  The  rule  that  dek^ended 
estates  must  exonerate  Revised  estates  from  the  payment  lof  debts 
ahd^oosts  had  been^along  the  estabrii^h^'.itil^  of  Ihe  Court  th^t  it 
is'  impbssible  to  m]pfK>se  that  Ix>rd  Odtienham  would  'not  h^ve 
plainly  eicpressed  his  intention  to  rev^ea^  that  rule  if  he  thotigiit 
he  was  doing  so.  He  was  well  aware  of  the  irule  laid  down  by 
Lwin/iifrlo^  in  Dairie^r.Topp  (IJ;  by  iM^Akdnkyin  iAinninff 
y.  i&p<xrtVBr  {2),  and  by  so  many  other  Judges,  and-  'he  ^rteiniy 
would  have  exptessed  hier  dissent  fH>B^  those  decisJons,  and  in  t^ms 
reversed  them;  if  it  had  been  hifir  intention  to^>do  so.  Imeiflion 
Iki/^  V.  T^  as  shewing  the  weU-Jotown  rctte  as  K>  the  o^er' 
of  the  applicsftlon  of  •  4he  assets ;  firsts*  gisnerid  p^rsoncil  estol^ ; 
secondly,  estates  -deTised  ibr  payment  4tt  debts^ ;  thii^dfy;  dlas^ended 
«8faies;  and,  ftmrtUy  and  lastly,  specificaUy  devised  estatiss.*  The 
truth  a,  thttt  iKird  €btfaf»Aaiit'skieoi6idn  |Meeeddd  entirely  bnr  the 
language  of  the'  particular  will  he  had  unde^oosridSfrattion,''ittd'sa 
did  the  decisions'  in'  tilie  cMei» -  \|ih$c9i  Mr«  Pedrsan  telied  on  ^aa 
having  followed  it.  Tbos€f  c^tses  y^t^  SB»mef.^oiiie{B}^Buf4 
V.  JSffef^  (4),  tod  OdAie  v:  SlrofOn{Sf).'  ^kB  last  was  niuch  relisKl 
on  as  beitog  adeeision  of  the  Oourt  of  Appeal ;  but|  in  hn^  there 
waa  no  real  osteite  whatisver  dis))osed  of  in  it,  and  it  has  no  appU-i* 
oatibu  to  the  present  ease.  Boff^t  v.  Leffffe{6yy  a  decision  of  Sii! 
fi:  SindBfiky\  was  nlso  referred  to.  But  he  evidently  did*  not 
intend' to  infringe  on  tfce  general  ruloi  and^  in  point  idf  ftiot,*  4t  wm  - 

(i)  1  Bro.  C.  C.  624.  (4)  K)  Sare,  4l5. 

(2)' 3  Ves.  114.  (6)4D0'O:&rJ.  179;  '      •   - 

(8).  14  Sun.  leS.    .  (6)  2  Dr.  &  Bm.  269.  -:  . 
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T.  C.  M.     not  a  mere  administration  suit,  and  there  were  questions  between 

1874        the  devisees  inter  se^  and  between  devisees  and  the^  heir-at-law, 

SooTT       ^vhich  would  not  have  arisen  in  an  ordinary  administration  suit; 

••         and  the  Vice-Chancellor  expressly  says  (1),  "  It  appears  to  me 

'  that  the  principle  of  the  costs  being  first  payable  out  of  the  personal 

estate,  and  then  out  of  the  descended  estates,  does  not  apply  in 
such  a  case  as  this,  in  which,  in  point  of  fact,  the  questions  are 
entirely  questions  relating  to  the  rights  of  the  devisees  inter  se, 
and  to  the  rights  of  the  devisees  and  heir-at-law."  There  is  not 
one  word  from  Sir  B.  Kindershy  to  shew  that  he  intended  to  act 
contrary  to  the  well-established  rule.  The  rule  laid  down  by  Lord 
Bomilly  in  Maddison  v.  ^ye  (2)  was  also  relied  upon.  Now,  with 
regard  to  that  case,  I  must  say  that  I  think  it  is  a  pity  that  cases 
which  are  to  be  reported  at  all  should  be  reported  as  that  was. 
The  particular  form  of  the  will  is  not  given,  and  there  are  no 
arguments,  or  even  the  name  of  the  counsel  engaged,  and  not  a 
single  authority  is  stated  to  have  been  cited.  There  is  nothing 
to  shew  whether  the  estate  was  charged  with  debts  or  legacies. 
Somebody  must  have  told  Mr.  Beavan  that  such  a  case  had 
occurred  when  he  himself  was  not  in  Court.  The  rule  is  thus  laid 
down,  and  evidently  incorrectly  (3).  **Eyre  v.  Marsden  settles 
this:  Where  a  real  estate  is  disposed  of  in  favour  of  several 
persons,  and  the  suit  is  solely  for  the  administration  of  the  real 
estate,  and  some  of  the  shares  lapse,  these  shares  are  not  to  be 
made  to  bear  the  costs  of  the  suit,  but  the  costs  are  to  be  borne 
by  the  real  estate  " — which  was  not  done  in  Eyre  v.  Marddefi— 
'' generally,  and  the  heir-at-law's  estate  is  not  to  bear  all  the 
costs."  Further  on  the  Master  of  the  Rolls  says,  ^'  I  have  always 
understood  the  rule  to  be  this :  in  suits  for  the  administration  of 
the  personal  estate  the  part  of  it  undisposed  of  is  first  applicable 
to  the  payment  of  the  costs ;  but  the  rule  is  different  as  to  real 
estate.  There  the  heir-at-law  is  only  charged  with  his  proportion 
of  the  costs  of  the  suit." 

The  rule  as  thus  laid  down  is  entirely  erroneous,  and  I  cannot 
believe  tbat  the  Master  of  the  Bolls  ever  stated  it  in  those  broad 

(1)  2  Dr.  &  Sm.  262.  (2)  32  Eeav.  658. 

(3)  32  Beav.  659. 


V. 

GCMBKBLAND. 


VOL.  XVllL]  EQUITY  OASES.  585 

terms,  and  if  he  did,  I  can  only  say  it  is  impossible  that  I  can  V.-O.  IL 
follow  it.  Then  the  decision  of  Yioe-Chancellor  James,  in  Bow  y.  iS74 
Row  (1)  was  referred  to  by  Mr.  Olasse  and  Mr.  Langworthy.  With  ^oarr 
regard  to  that  decision,  although,  as  far  as  it  goes,  it  is  in  ac- 
cordance with  the  old  rule,  yet  I  think  it  can  hardly  be  relied  on 
as  an  authority,  because  I  find  the  Yice^Chancellor  expressing 
himseK  thus  (2) :  '^  Here  the  whole  estate  is  vested  in  the  trustees, 
and  the  costs  of  suit  are  costs  incurred  in  the  execution  of  the 
trusts.  It  is,  therefore,  in  the  power  of  the  Court  to  make  an 
order  throwing  the  costs  on  the  undisposed  'of  part  of  the  trust 
estate,  which  it  might  not  feel  itself  at  liberty  to  make  if  the 
heir-at-law  were  here  with  clear  legal  estate  in  property  descended 
to  him."  Therefore  the  Yice-Chancellor  based  his  decision  on  the 
fact  that  the  legal  estate  was  not  in  the  heir-at-law.  I  do  not 
rely  upon  that  case  as  a  positive  decision,  although,  as  far  as  it 
goes,  it  shews  his  concurrence  in  the  general  rule.  But  in  that 
case,  a  case  cf  Motley  v.  Ttmsiall,  also  before  the  Master  of  the 
Bolls,  was  referred  to,  in  which  the  decree  was  exactly  contrary  to 
the  rule  supposed  to  have  been  laid  down  by  him  in  Mciddison  v. 
Pye.  This  was  in  1859,  and  the  Master  of  the  Bolls  there  acted 
exactly  upon  the  rule  of  Davies  v.  Topp  (3).  First  he  made  the 
general  personal  estate  undisposed  of  bear  the  costs,  and  then  the 
descended  real  estate  in  exoneration  of  de?ised  estate.  I  had 
occasion  to  consider  that  case  in  Stead  v.  Hardaker  (4),  where 
I  believe  I  correctly  laid  down  the  law.  In  that  case  the  testator 
began  by  charging  all  his  real  and  personal  estate  in  the  most 
general  manner  with  the  payment  of  his  debts  and  funeral  and 
testamentary  expenses,  and  it  was  argued  that  the  descended 
estate  was  still  the  primary  fund  for  payment  of  the  debts.  But 
I  decided  that  the  descended  shares  only  bore  the  share  of  the 
debts  which  they  would  have  borne  if  instead  of  descending  they 
had  remained  in  the  hands  of  the  devisee,  and  in  giving  judgment 
I  used  these  expressions  (5) :  '^  There  is  no  doubt  whatever  that  the 
general  principle  is  that  the  descended  real  estate  must  bear  the 
debts  in  priority  to  the  specifically  devised  estate,  but  here  the 

(1)  Law  Rep.  7  Eq.  414.  (3)  1  Bro.  C.  C.  524. 

(2)  Ibid.  417.  (4)  Law  Rep.  15  Eq.  175. 

(5)  Law  Rep.  15  £q.  177. 


v.<a  II.     testotof  begins'  hf-  giving  all  and'  ^ety  part  of  hh  "teal  and  ffer* 

isOTi  '      Bonal  ^ropeit}^  to  be  dkpoeed  ofaoeordingidf  tUe'  dii<^tionir'4^liK)t- 

^^^      tained  in  his  will.'*    Then  fiodiog  that  he^  had  charged  'BV^rjihihg 

Cumm^AMD  ^^  *^  ^"*  inatance,  and  so  dharged  it  and  disposed  of  it^  I  held, 

'  BtricflT'  in'  aooordance  with  )wkai  had.  been  done  in  man^  iythto* 

caaea^that  tliat  wfai<A  descended  did  so,  duorged;  and  therdbre  the 
hei]>*at^law  only  bore  the  propartuNi  of  the  ooats  whidh  the  devisee 
would  have  borne  if  he  had  taken  it.  Peaeoek  v.  Peacook  (1)  wns 
a  similar  case* 

Mk  PeanM  Expressed  himself  ealisfied  'wHh  the  mle  that  tiia 
desoebdled  estate  must  exonerate  the  devised  estate  if  limited  to 
descended  estates  imdiqxned  of  at  the  time  of  the  making  c^ 
itie  will,  aild  not  applied  to  eatateB  which  become  andispoeed  tif 
by  events  happening  after  the  will.    'Mr/P«arJ9fi  strgued  that'viev 
with  great  confidence,  and,  as  he  always  does,  with  great  ability, 
and  X  looked  with  aniiet^  to  see  if  I  could  find  anything  to  sanction 
this  idea.    To  me  it  was  new,  and  I*  ^onld  seb  no  r^dson  for  it ; 
but,  on  the  contrary,  everything  seems  to  me  to  be  against  it     If 
a  testator  leaves  an  estate  undisposed  of  at  the  making  of  his  will, 
it  may  be  presamed  that  he  does  so  because  he  intends  it  to  go  to 
the  heir-at-law ;  but  if  be  di^oses  of  everythiog  when  he  makes 
his  will,  and  by  the  death  of  tne  devisee  a  lapse  takes  place,  when 
that  lapsed  estate  goes  to  the  heir*Bt-law  it  is  not  by  his  intention, 
but  contrary  thereto.    Therefore,  in  the  first  case»  where^an  egtate 
is  not  disposed  of  by  the  will,  there  ie  no  intention  shewn  to  take 
it  away  from  the  heir-at-law,  but  rather  to  give  it  to  him ;  in  the 
second  case^  where  it  becomes  undisposed  of  by  subsequent  events, 
there  is  an  intention  that  it  dtall  not  go  to  the  heir-at^tew,  imd 
it  goes  to  him  by  aoddent      There  is  therefore  every  reason 
against  the  rule  which  Mr.  Pearson  propounded,  and  I  have  not 
found  a  single  case  in  which  the  distinction  contended  fof  between 
estates  left  undisposed  of  at  the  time  of  the  making  the  will  and 
those  that  became  so  by  subsequent  events,  has  been  taken.    I 
am  therefore  of  opinion  that  the  old  rule  that  descended  estates 
must  exonerate  devised  estates  remains  m  full  foroe,  and  tiiat  the 
decree  in  this  case  as  originally  made  must  stand.    There  is  also  a 
case  of  In  re  SairCs  Trust  (2),  before  l4ord  Cranwnih  when  Vice- 

(I)  13  W.  B.  616.  (2)  2  Sim.  (N.S.)  106. 


vofi^jsvinj 
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SOOTT  - 


€haac0llor/m  Avhi^^ha  ieatpitor  ga\i9  a  aiim  i)f  dB^OOO^stootf  tortha    Y.-a  M* 

relnitioaa  of  hia  late  wif&.ia'Sttcli  maim^,  aharea^  and  prqportibiia 

asif.4heJbiad:cli^  ixosaoased  o£  th^Jniid  ABpinstel:^  andintefiitate. 

Tbat  wdiild  give  it  to  the  next  of  kinu    There  weie  aizteefa  nephews 

ai|d  nieoea  of  the  wi£d  liYing  at  het  deaths  five  of  whom  died  ia 

the  lifetime  of  the  testator^  and  therefore  thei^e  iraa  a  tbtpae  aa  to 

five  of  the  aixteeu  ahares.    I  find  that  I  contended  in  that  oaae 

thai  the  cteta  oUght  to  be  home  zateaJblj*    Eoirevei  Loid .  O^ioh 

worth  held  that  the  five  ahares  lapsed^  and  that  the  costa  were 

payable,  out  of  those  ibarea.    JSew  that  is  not  real  eatate^  but:  it 

is  an.  instance  of  the  same  gaieral  rale  tiiat  lapsed  diares  whether 

real  or  peraonal  must  exonexate  the  apeci^callj  devised  property* 

The  decroe  will  atand  as  I  made  it  on  the  27th  of  May^  but  I 

soppoee  ithad  better  be  dated  to-day. 

Solicitors:    Messrs.  Shvm^    Grossman^  &  Crosaman^    Meaps, 
Parkers  ;  Mr.  8.  J.  JDebmham. 


» " 


i '  I'M "t" 


DE  SERRE  V.  CLARKE. 

3[1872.   D.    145,].     .    . 
JppoinfmetU'^Instrumeni  6rmiing  PoUfer^P&it>d  tf  Vestiftg'^jicqtfhitit^  cf 

A  testator  gave  his  rcmduaiy  estate  to  trustees  upon  trust  to  pay  the  in- 
oom^  to  fate  danghta  for  life- for  her  aeparate  ti^,  axid  after  her  death  to 'pay 
.  the  ftiitii  to  the  dliildreii  of  tiitt  dangbleir  as  ahft  slioald  fay  doed  <cr  will 
appoint^  and  in  de^ult  of  ai^intment  ampiigst  thcKn  oqiial^.  .The 
daughter  fippointed  hy  deed  the  whole  of  th&  fund  amongst  her  children, 
giving  the  Plaintiff,  who  was  one  of  them^  a  specified  sum  for  her  separate 
QMT  ahtfokitely.  The  Plaintiff,  after  the  death  6r  her  grandikther,  and  b^fot^ 
the  date  of  the  appointmeni  by  her  mother,  tuatried  a  Frenchman  domioiM 
in  France,  He  died  before  the  date  of  the  appointment^  and  there  was  one 
child  only  of  the  marriage. 

HietiB  wad  no  settleftaent  on  the  mattiage;  and  the  Fnnch  law  of  ooilmiu- 
.cdty.  applied^  under  which  the  child  faeoame  entitled^  in  the  abaence  of  akf 
contrary  dedavation  by  the  donor,  to  hflf  the  property  acquired  bybf^r 
mo^er  during  the  marriage  :— 

SM^  that  the  Plaintifif  must  be  considered  to  haye  acquired  the  appointed 


V.-C.M. 
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V.-C.  M.  ^u^d  from  the  date  of  the  appointment  only,  and  that  the  fund  not  havica 

been  acquired  during  the  marriage,  did  not  become  subject  to  the  law  o. 
community : 

Db  Sebbk  ffeUdy  also,  that  the  fact  of  the  gift  being  expressed  to  be  for  ^the  separate 
^'                  use  was  a  sufficient  declaration  to  exclude  the  law  of  community. 
In  re  FrowtTs  Settlement  (1)  is  overruled  by  In  re  VizarcTs  Trusts  (2). 

John  carbon,  by  Ws  will,  which  was  dated  the  2l8t  of  March, 
1835,  after  making  certain  dispositions  and  gifts,  gave  all  the  rest  oi 
his  real  and  personal  estate  to  certain  trustees,  and  after  making 
certain  further  dispositions    and    gifts    thereout,  continued  as 
follows : — •'  As  to,  for,  and  concerning  all  the  rest,  residue,  and 
remainder  of  my  estate  and  effects  so  vested  in  my  said  trus- 
tees, and  not  by  me  hereinbefore  disposed  of,  I  will  and  direct 
that  my  said  trustees  do  and  shall  pay  the  interest,  diridends,  and 
annual  produce  to  arise  therefrom  unto  my  said  daughter  A^nes 
Turnery  for  and  during  the  term  of  her  natural  life,  the  same  to  be 
for  her  own  sole  and  separate  use  and  benefit,  and  not  subject  or 
liable  to  the  debts,  control,  or  engagements  of  her  present  or  any 
future  husband  with  whom  she  may  hereafter  intermarry ;  and 
from  and  after  the  decease  of  my  said  daughter  A^es  Turner^ 
then  I  will  and  direct  that  my  trustees  do  pay  and  dispose  of 
the  said  residue  and  remainder  of  my  real  and  personal  estate  and 
effects  unto  and  amongst  such  of  the  children  of  my  said  daughter 
Agnes  Turner  as  may  be  living  at  the  time  of  her  decease,  in  snch 
parts,  shares,  and  proportions,  manner  and  form,  as  she  the  said 
Agnes  Turner,  notwithstanding  her  present  or  any  future  cover- 
ture, shall  by  deed  or  will  direct  or  appoint,  and  in  default  of  sQch 
direction  or  appointment  unto  and  equally  between  such  children 
of  the  said  Agnes  Turner  respectively." 

The  testator  died  on  the  1st  of  January,  1836. 

Agnes  Turner  had  four  children  only  who  survived  her,  one  of 
whom  was  the  Plaintiff  Caroline  Sophia  Be  Serre,  the  widow  of 
one  Jerome  AmSdee  Be  Serre,  whom  she  had  married  on  the  Ist  of 
January,  1851,  by  license  at  the  British  Consulate  at  Genoa,  he 
being  at  the  time  a  French  subject  and  a  priest  of  the  Boman 
Catholic  Church. 

M.  Be  Serre  was  at  the  time  of  the  marriage  domiciled  in 

(1)  4  N.  R.  54.  (2)  Law  Rep.  1  Ch.  588. 
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Frane€j  and  died  at  Hyeres,  in  France,  on  the  3rd  of  May,  1857,     v.-c.  M. 
^vithout  having  changed  his  domicil.    The  only  child  of  the  mar-        jg^^ 
riage  was  Oeorgina  Agnes  Valerie  BivaJ  Be  Serre,  who  was  born  at        "^ 
Eyeres  on  the  26th  of  September,  1854.  v. 

By  a  deed-poll  of  the  18th  of  March,  1870,  Agnes  Turner  exer-        1 ' 

cised  the  power  of  appointment  given  her  by  the  will  of  John 
Carsan,  and  thereby  directed  that  if  Mrs.  De  Serre  should  survive 
her,  the  sum  of  £6500,  part  of  the  residuary  estate,  should  belong 
to,  and  be  vested  in,  and  be  held  in  trust  for,  Mrs.  De  Serre,  her 
executors,  administrators,  and  assigns,  for  her  separate  use ;  and 
appointments  were  also  made  in  favour  of  the  other  children. 
Agnes  Tvmer  died  on  the  11th  of  April,  1871. 

The  bill  alleged  that  the  Plaintiff  had  through  her  solicitors 
frequently  applied  to  the  trustees  of  the  settlement  for  payment  of 
the  £6500,  but  that  they  had  refused  to  pay  more  than  a  small 
sum,  and  prayed  that  proper  directions  might  be  given  for  raising 
and  paying  the  £6500  and  interest. 

The  trustees  of  the  deed  of  appointment  by  their  answer  sub- 
mitted, as  a  defence  to  the  suit,  that  the  marriage  was  a  good  and 
valid  marriage,  and  that  thereby  the  Plaintiff  acquired  a  French 
domicil,  aud  that  she  and  her  property,  present  and  future,  thereupon 
became  subject  to  the  French  laws ;  and  that  they  were  advised  by 
an  advocate  of  the  French  Bar  practising  at  Parts  that,  assuming 
that  no  settlement  was  made  upon  the  marriage,  the  pecuniary 
rights  of  the  Plaintiff  and  her  husband  would  be  ruled  by  the  French 
law  of  community  of  goods ;  and  that  they  were  advised  that  the  re- 
versionary interest  to  which  the  Plaintiff  was  at  the  time  of  her 
marriage  entitled  under  the  will  of  John  Carson  fell  into  the  com- 
munity of  goods  and  became  subject  to  the  French  laws ;  and  that 
Miss  De  Serre,  who,  they  believed,  was  a  French  subject,  was  en- 
titled to  one  half  the  £6500  in  question,  as  being  the  share  to 
which  her  father  would  have  been  entitled  if  living;  and  they  sub- 
mitted that  Miss  De  Serre  was  a  necessary  party  to  the  suit. 

The  law  of  community  which  it  was  thus  sought  to  apply  is 
contained  in  the  1401st  article  of  the  French  Code,  and  is  as 
follows :— • 

'*  La  eommunauU  se  compose  activement: 

*'  1^  De  tout  le  mohilier  que  les  Spoiix  possidaient  au  jour  de  la 
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T.-C.  M.     eiUbroHon  du  manage^  ensemble  de  tout  le  mohUier  qui  leur  ecJuni 
1874       pendant  le  manage  a  Hire  de  succesaion  ou  meme  de  donation,  si  le 
D«  Sebbb    donateitr  iCa  exprimS  le  eontraire. 
Clarke  '^^^  ^^  '^^  ^^  fruits,  rev'enus,  intSrets  et  arrerages,  de  quelque 

nature  quits  soient,  Sehus  ou  per^ pendant  le  mariage,  et provenani 

des  hiens  qui  appartenaient  aux  Spoux  lors  de  sa  c&ebration,  <m  de 
ceux  qui  leur  soni  6chus  pendant  le  mariage  a  quelque  tUre  que  ce 
soit 

*'  3^  De  tarn  les  imtnevibles  qui  eont  acquis  pendant  le  mariage.'^ 

The  suit  now  came  on  for  hearings  it  having  been  arranged 
that  Miss  De  Serre,  without  being  formally  made  a  party,  should 
appear. 

Opinions  of  eminent  French  advocates  had  been  taken  on  both 
sides,  but  it  was  agreed  on  all  hands  that  the  French  law  of  com- 
munity would  operate  on  the  property  if  taken  under  the  will  as 
in  default  of  appointmentj  but  would  not  apply  if  the  Plaintiff's 
interest  was  considered  to  have  originated  with  the  appointment. 

Mr.  Olasse,  Q.C.,  and  Mr.  Macnaghten,  for  the  Plaintiff:— 

There  are  three  reasons  against  applying  the  law  of  community 
of  goods  to  this  property.  First :  It  was  not  acquired  till  after 
the  termination  of  the  marriage.  The  period  of  acquiring  the 
property  is  the  date  of  the  appointment,  not  that  of  the  grand* 
father's  will :  Lee  v.  Olding  (1) ;  In  re  Vizard! s  Trusts  (2).  They 
were  both  cases  under  the  Bankrupiey  Act,  but  in  principle  they 
are  directly  applicable.  Secondly :  The  French  law  of  community 
must  be  regarded  as  being  in  the  nature  of  a  settlement,  and  it  is 
expressly  provided  that  it  is  not  to  apply  where  the  donor  has  shewn 
an  intention  to  the  contrary.  Here  that  intention  is  shewn  by  the 
direction  that  the  property  is  to  be  for  the  separate  use  of  the 
Plaintiff.  Therefore,  even  if  she  took  under  the  will,  the  French 
law  would  not  apply. 

Mr.  /.  Fearson,  Q.O.,  and  Mr.  Ince^  for  Miss  De  Serre : — 

It  is  quite  unnecessary  to  dispute  the  authority  of  In  re  Vizaris 
Trusts  and  Lee  v.  Olding.    On  principle  it  is  quite  clear  that  the 

(1)  25  L.  J.  (Gh.)  5S0;  2  Jor.  (N.S.)  850.  (2)  Law  Rep.  1  Ch.  588. 
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Plaintiff  had  at  the  timQ  of  her  marriage  an  interest  in  the     Y.-G.  IL 
fand  sufficient  to  subject  it  to  the  obligations  of  the  French  law.       1^74 
Where  there  is  a  power  of  appointment  in  favour  of  children,    p^^stobb 
and  a  gift  to  them  in  default  of  appointment,  they  take  vested     njj^^^ 

interests :  Fearne  on  Contingent  Kemainders  (1).    It  is  true  that       

the  interest  the  Plaintiff  took  was  defeasible  in  the  event  of  her 
not  surviving  her  mother,  but  an  interest  of  that  kind  is  one  which 
may  be  released  or  sold,  and  will  pass  to  the  creditors  in  case  of 
bankruptcy :  Eigden  v.  Williamson  (2). 

The  judgment  of  the  Lord  Justice  Tvmer  in  In  re  VizarcFs 
Trtuls  (8)  shews  that  he  would  have  decided  the  present  case  the 
other  way.  He  expressly  puts  his  decision  upon  grounds  in  which 
that  case  differs  from  the  present.  He  describes  the  power  of 
appointment  as  being  something  more  than  a  power  of  selection, 
and  as  enabling  an  appointment  to  be  made  in  favour  of  persons 
who  would  not  take  in  default  of  appointment ;  and  he  shews  that 
in  that  case,  as  in  Duke  of  Marlborough  v.  Lord  Oodolphin  (4), 
the  appointor  had  power  to  introduce  a  contingency  into  the 
appointment.  Lee  v.  Olding  (5)  was  a  case  of  an  exclusive  power, 
to  which  the  same  considerations  apply.  But  in  In  re  Frowd's 
Selilement  (6),  where,  as  in  the  present  case,  the  objects  of  the 
power  were  the  same  as  those  who  took  in  default  of  appointment, 
the  Court  held  that  an  obligation  to  bring  a  fund  into  settlement 
was  not  defeated  by  an  appointment. 

The  fact  of  the  trust  being  expressed  to  be  for  the  separate 
nse  of  the  Plaintiff  can  make  no  difference.  It  is  merely  a  provi- 
sion for  the  mode  of  enjoyment  during  coverture,  and  property 
bequeathed  to  the  separate  use  of  a  married  woman  is  bound 
by  a  coyenant  to  settle  after-acquired  property:  WtBoughby  r. 
Middleton  (7).  The  existence  of  the  provision  made  no  differ- 
ence in  the  rights  of  the  parties  until  the  property  fell  into  pos- 
session, and  at  that  time  the  Plaintiff  was  a  widow.  It  therefore 
could  have  no  application  except  in  the  event  of  her  marrying 
again. 

(1)  Pages  226,  227,  229.  (5)  25  L.  J.  (Ch.)  580 ;   2  Jur. 

(2)  3  P.  Wms.  132.  (N.S.)  850. 

(8)  Law  Rep.  1  Ch.  588.  (6)  4  N.  B.  54. 

(4)  2  Yes.  Sen.  61.  (7)  2  J,  &  H.  844. 
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V.-C.  M.         Mr.  HigginSy  Q.C.,  and  Mr.  W.  W.  Karslakej  for  the  trustees  of 
1874        the  settlement. 


Dk  Sebbe 
Clarke. 


July  27.  Sir  B.  Malins,  V.C,  after  stating  the  facts,  con- 
tinued : — 

The  principal  question  in  the  suit  is  whether  the  Plaintiff  took 
the  property  on  the  death  of  her  grandfather,  or  under  the  appoint- 
ment  by  her  mother.  Because,  if  she  took  under  her  grand- 
father's will,  it  is  bound  by  the  French  law  of  community ;  and  if 
she  took  it  under  the  appointment,  she  did  not  acquire  it  during 
the  marriage,  and  is  not  bound  by  the  French  law. 

In  deciding  this  question  I  do  not  think  myself  at  liberty  to  do 
otherwise  than  follow  the  decision  of  Sir  John  Stuart  in  Lee  v. 
Olding  (1).  In  that  case  there  was  a  fund  which,  by  a  marriage 
settlement,  was  settled  upon  trust  for  the  husband  and  wife  sueces- 
sively  for  life,  and  then  upon  trust  for  such  one  or  more  of  their 
children  as  they  jointly,  or  the  survivor,  should  appoint,  and  in 
default  of  appointment  for  all  the  children  equally.  There  were 
two  children  of  the  marriage,  one  of  whom  was  dead,  and  the 
wife  was  dead.  The  Plaintiff,  who  was  the  surviving  child,  became 
bankrupt.  It  is  perfectly  clear  that  what  he  took  in  default  of 
appointment  would  go  to  his  assignees.  But  two  days  after  he 
obtained  his  certificate  his  father  appointed  the  whole  of  the  fond 
to  him.  It  was  argued  that  the  appointment  being  subsequent  to 
the  date  of  the  bankruptcy,  could  only  operate  by  divesting  the 
share  of  the  assignees  in  order  to  vest  it  again  in  the  bankrupt, 
and  that  the  appointment  must  either  be  simply  void  or  enure  for 
the  benefit  of  the  assignee&  But  it  was  decided  that  the  right  to 
the  property  was  only  acquired  under  the  appointment^  and  as 
that  was  two  days  after  the  certificate,  the  property  so  acquired 
passed  to  the  Plaintiff  notwithstanding  the  bankruptcy. 

If  that  case  is  law  it  is  conclusive  in  the  present  suit,  becaiise, 
although  if  there  had  been  no  appointment  the  Plaintiff  wool  1 
have  taken  her  share  under  her  grandfather's  will,  as  her  mother 
did  appoint  she  took  the  appointed  fund  under  the  appointment, 
and  not  under  her  grandfather^s  will. 

(1)  25  L.  J.  (Ch.)  680 ;  2  Jur.  (N.S.)  850. 
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Then  is  Lee  y.  OUing  (I)  law  ?  The  very  same  point  came  Y.-C.  M. 
before  th^  Court  in  In  re  VtzarcTs  Tnuis  (2).  In  that  case  no  1874 
doubt  it  was  considered  both  by  myself  and  Mr  Pearson  that  DsSmE 
Lee  v.  Oldinff  could  not  be  sustained.  But  although  there  was  (v^L. 
some  difference  of  opinion  between  the  Lords  Justices,  the  deci-  — 
sion  of  Yice-Chancellor  Siwirt  was  affirmed  by  the  Lord  Justice 
Turner t  and  the  Lord  Justice  Knight  Bruee  merely  said  that  it 
was  unnecessary  for  him  to  say  more  than  that  he  agreed  that  the 
dismissal  of  the  appeal  should  be  without  costs.  The  facts  of  the 
case  were,  that  under  a  will  a  fond  was  held  by  trustees  upon 
trust  for  the  testator's  widow  for  life,  and  subject  to  her  life 
interest,  for  all  or  such  one  or  more  of  the  children  or  issue  of  the 
testator's  brother  in  such  shares  and  in  such  manner  as  the  widow 
should  appoint,  and  in  default  of  appointment  for  the  children 
equally.  The .  tenant  for  life  appointed  the  fund  equally  be- 
tween all  the  bbjects  of  the  power.  She  appointed  exactly  that 
which  they  would  have  taken  if  there  had  been  no  appointment. 
The  appointment  did  not  alter  their  position  in  the  least.  But 
before  the  appointment  one  of  the  appointees  had  executed  an 
assignment  for  the  benefit  of  his  creditors,  and  if  there  had  been 
no  appointment  his  share  would  have  passed  to  the  trustees  of  the 
deed.  If,  therefore,  he  took  under  the  will  notwithstanding  the 
appointment,  the  creditors  would  have  had  the  fund.  But  the 
decision  was  that  he  took  under  the  appointment,  and  the  creditors 
had  no  benefit  from  the  fund.  Mr.  Pearson  objects  that  in  that 
case  the  power  extended  to  objects  who  would  not  take  in  default 
of  appointment.  But  I  think  that  makes  no  difference,  and  that 
the  decision  was  that  an  appointee  took  under  the  appointment 
and  not  under  the  instrument  creating  the  power. 

Then  the  question  is,  whether  I  am  at  liberty  to  disregard  these 
authorities,  and  to  say  that  this  lady  had  at  the  date  of  the  mar- 
riage an  interest  in  the  property  which  she  took  under  the  appoint- 
ment, and  that  what  she  so  took  is  subject  to  the  French  code. 

I  consider  that  on  these  grounds  I  am  bound  to  come  to  the 
conclusion  that  she  took  under  the  appointment  and  not  under  the 
wiU. 

Mr.  Pearson  pressed  on  me  very  strongly  In  re  Frowd's  Settle- 

(1)  25  L.  J,  (Ch.)  680 ;  2  Jur.  (N.S.)  850.  (2)  Law  Rep.  1  Ch.  688.     . 
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V.-C.  M.     ment  (1),  and  I  think  there  is  much  to  be  said  in  fayour  of  it  and 
1874       against  In  re  Vizard^s  Trusts  (2) ;  and  if  I  were  at  liberty  to  treat 
Be  SmuiB    the  question  as  still  open,  I  am  by  no  means  prepared  to  say  n^hat 
^  ^*         view  I  should  take.    In  re  FrowcPs  Settlement  was  decided  before 
—       In  re  VharSCs  Truds,  and  though  it  does  not  appear  from  the 
report,  I  have  bo  doubt  tiinA  that  ease  'was  6omtaiented  tipon  b j 
myself  and  Mr.  Pearson  in  the  arguments.    But  the  facts  of  the 
two  cases  are  not  quite  similar.    In  re  Frotcd^s  Settlement  was  a 
case  of  a  covenant  in  a  marriage  settlement  to  settle  all  property 
then  vested  in  the  wife,  and  at  the  time  of  the  marriage  she  vas 
entitled,  in  default  of  appointment,  to  the  funds  settled  by  her 
father's  marriage  settlement,  and  those  funds  were  afterwards  ap- 
pointed to  her  absolutely  for  her  separate  use,  and  the  Yice-Ghan- 
ceUor  Wood  held  that  the  appointment  did  not  divest  her  interest 
in  the  fund,  so  as  to  take  it  out  of  the  operation  of  the  settlement 
I  am  bound  to  say  that,  although  my  own  opinion  might  coincide 
with  that  view,  I  consider  that  the  law  is  settled  the  other  way. 

On  another  point  which  has  been  raised,  WtUotighby  ▼.  Middle- 
ion  (3)  shews  that  property  given  to  the  separate  use  of  a  married 
woman  would  be  subject  to  a  covenant  in  a  marriage  settlement 
to  settle  after-acquired  property ;  and  to  this  proposition  I  quite 
agree.  [His  Honour  then  referred  to  the  opinions  of  the  French 
advocates,  and  continued : — ] 

There  is  the  further  difficulty  in  the  case,  that  the  food  is  given 
to  the  separate  use  of  the  Plaintiff.  Mr.  Pearson  says  that  such  a 
provision  would  only  affect  the  enjoyment  of  the  property  in  the 
event  of  the  Plaintiff  contracting  a  second  marriage.  Bat  the 
French  law  of  community  does  not  apply  where  the  donor  has  ex- 
pressed a  contrary  intention.  Now  the  direction  as  to  separate  use 
is  a  declaration  that  the  wife  is  to  have  the  property  ezcfaisiTelr 
of  her  husband,  and  I  consider  that  a  sufficient  indication  of  an 
intention  on  the  part  of  the  donor  that  the  property  should  not  be 
subject  to  the  French  law. 

I  therefore  hold  that  the  Plaintiff  is  entitled  to  the  fund,  firsts 
on  the  ground  that  she  took  it  under  the  appointment  and  not 
under  the  will ;  and,  secondly,  on  the  ground  that  the  dedaration 

(1)  4  K.  R.  64.  (2)  Law  Rep,  1  Ch.  568. 

(3)  2  J.  A;  H.  844. 
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thst  it  was  to  be  for  her  separate  usie  was  an  expression  of  an  in-  y.-G.  M. 
teiition  to  the  contrary  by  the  donor,  which  excluded  the  operation        1874 

of  the  French  law  •of  community.  Bb  Sebbe 


Solicitors :  Messrs.  Pilgrim  &  PhUUpi  ;  Messrs.  GarJce,  Wood- 
toA,  &  Myland;  Messrs.  Pdgrave  dk  Madffhinson. 
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AnnuUy  MtUei  by  Desd — Bequest  of  nmOar  Annuity — SaiUf action — Ulection. 

A>  by  deed  of  separation  covenanted  with  the  triostee  of  the  deed  to  pay 
him  an  annual  sum  of  £52  during  the  life  of  A,U  wife,  to  be  paid  to  her  on 
four  special  quarterly  days  for  her  separate  use,  without  power  of  anticipa- 
tion. A^  by  will*  Bubflequently  gave  certain  specific  property  to  trustees 
to  pay  out  of  the  rents  aa  annuity  o£  £52  to  his  wife  geQeiaUy^  xm  the 
same  special  quarterly  days : — 

Meld,  that  there  being  no  direction  in  the  will  to  pay  debts  and  legacies, 
and  no  expression  of  a  contrary  intention,  the  general  rule  must  prevail, 
thai  the  amniity  given  by  the  will  was  in  satisfaction  of  the  annuity  cove- 
nanted to  be  paid  by  the  deed  of  separation ;  and  that  the  widow  was  put 
to  her  election. 

1  HIS  was  a  bill  filed  to  administer  tlie  estate  of  Eenry  Athimon, 
and  to  declare  the  rights  of  the  parties. 

By  a  deed  of  separation,  dated  the  17th  of  July,  1865,  made 
between  Henry  Atkinson  and  Ann  AtJcinson  his  wife  and  W.  F. 
Sinffleton,  reciting  that  the  parties  had  agreed  to  live  separate  and 
apart,  H.  Atkinson^  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenanted  with  W.  F.  Singleton^  his  executors  and  ad- 
ministrators, that  the  said  H.  Atkinson^  his  executors  or  adminis- 
trators, would  pay  to  W.  F,  Singleton^  his  executors,  administrators, 
or  assigns,  during  the  life  of  Ann  Atkinson^  an  annuity  or  yearly 
sum  of  £52,  commencing  from  the  Ist  of  February  then  last  past, 
by  four  equal  payments  in  each  year,  that  is  to  say :  on  the  1st 
of  May,  the  Ist  of  August,  the  1st  of  Kovember,  and  the  1st  of 
Febmary  in  every  year.  And  it  was  agreed  that  the  said  W.  F. 
Singleton  should  stand  possessed  of  the  said  annuity  of  £52  upon 

2^2  2 
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V.-C.  M.     troBt  from  time  to  time  during  the  life  of  Ann  Atkinson,  when  and 
ig74       as  the  said  annuity  and  the  Beveral  payments  thereof  shonld 

ATimsox  become  due,  to  pay  or  cause  to  be  paid  the  said  annuity,  and  make 
the  several  payments  thereof  respectively  into  the  hands  of  the 
said  Ann  Afkinson^  for  her  sole  and  separate  use  and  benefit,  or  to 
such  person  or  persons  as  she  by  writing  signed  with  her  hand,  bnt 
not  by  way  of  anticipation,  should  from  time  to  time,  notwith- 
standing coverture,  direct  or  appoint.  The  deed  also  contained 
a  covenant  by  W.  F.  Singleton  to  indemnify  H.  Atkinson  against 
any  debts  incurred  by  Ann  Atkinson. 

From  the  date  of  the  deed  of  separation  Senry  Atkinson  and 
Ann  Atkinson  continued  to  live  separate  and  apart,  and  the  annuity 
was  duly  paid  by  H,  Atkinson  up  to  the  date  of  his  decease. 

Henry  Atkinson  by  his  will,  dated  the  20th  of  January,  1871, 
gave  and  bequeathed  to  his  housekeeper,  the  Defendant  Leah 
Atkinson,  all  the  household  furniture,  goods»  chattels,  and  effects 
of  which  he  might  be  possessed  at  the  time  of  his  decease,  and  he 
gave,  devised,  and  bequeathed  unto  the  Defendants  B.  LitOewood, 
A.  Nclble,  and  Leah  Atkinson,  two  houses  in  Htsddersfield,  and  two 
shops  at  Lookwood,  and  two  cottages  in  High  Sired  Padioek,  in 
Suddersfidd,  upon  trust  to  receive  the  rents  and  profits  thereof, 
and  after  payment  of  all  ground  rents  and  other  outgoings,  to  pay 
to  his  wife,  Ann  Atkinson,  thereout  the  sum  of  £52  per  annum,  by 
four  equal  quarterly  payments,  on  the  1st  of  February,  the  1st  of 
May,  the  1st  of  August,  and  the  1st  of  November  in  each  year,  the 
first  payment  to  be  made  on  such  quarter-day  as  should  happen 
next  after  his  decease,  with  a  proportion  of  such  annuity  to  the  re- 
presentatives of  his  wife  down  to  the  day  of  her  death  to  be  paid 
immediately  after  her  death,  and  after  payment  of  such  annuity 
the  testator  directed  his  trustees  to  stand  possessed  of  the  saiplus 
of  the  rents  and  profits,  and  accumulate  the  same  until  the  death 
of  his  wife,  or  until  the  youngest  of  his  two  children  should  attain 
the  age  of  twenty-one,  and  afterwards  to  divide  the  said  property 
amongst  his  children  in  manner  therein  mentioned,  and  the 
testator  gave  the  residue  of  his  property  to  his  trustees  upon  such 
trusts  in  favour  of  his  children  therein  named  as  were  before 
declared  concerning  the  accumulations,  after  paying  the  £52  per 
annum  to  his  wife. 
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The  testator  died  on  the  20th  of  January,  1872.  V.-O.M. 

The  question  now  raised  was  whether  the  testator's  widow,  Ann        1874 

Atkinson,  who  was  a  Defendant  to  the  suit,  took  the  annuity  of    ATimrsoN 

£52  fidven  her  by  the  will  in  addition  to  the  same  amount  secured  ,      *- 

^  •'  ^  LrmjEwooD. 

to  her  by  the  deed  of  separation,  or  whether  she  was  to  be  put  to        — 
her  election  which  of  the  two  annuities  she  would  take. 

Mr.  Higgins,  Q.C.,  and  Mr.  Leigh  Pemibertonf  for  the  Plaintiffs, 
the  infant  children  of  the  testator : — 

We  submit  that  the  widow  of  the  testator  must  elect  under 
which  of  the  two  instruments  she  will  take  the  annuity  of  £52. 
The  authorities  are  clear  and  distinct  upon  this  point,  that  if  a 
testator  who  owes  a  person  a  debt  gives  by  his  will  a  sum  equal  in 
amount^  or  greater  than  the  amount  of  the  debt,  then  the  person 
shall  not  take  both  the  debt  and  the  legacy,  but  the  legacy  must 
be  taken  in  satisfaction  for  the  debt.  Here  there  is  an  annuity 
giyen  by  the  will  of  the  same  amount  exactly  as  the  annuity 
secured  by  the  deed  of  separation,  and  it  is  made  payable  on  the 
same  very  unusual  quarterly  days  of  payment^  shewing  clearly 
what  the  intention  of  the  testator  was.  The  only  exception  to  this 
role  is  in  the  case  of  a  direction  in  the  will  to  pay  debts  and  lega- 
cies. That  was  so  in  the  cases  of  JEdmunds  v.  Law  (1)  and  Bauh 
Un$  y.  Powell  (2) ;  but  a  direction  to  pay  debts  only  will  not  be 
sufficient  to  rebut  the  presumption  that  a  legacy  is  given  in  satis- 
faction for  a  debt.  In  Chichester  y.  Coventry  (3)  this  principle  was 
recognised ;  and  there  it  was  said  by  Lord  BomtUy  that,  in  the 
case  of  a  gift  by  settlement  followed  by  a  will,  the  persons  to  be 
benefited  have  the  right  to  elect  which  of  the  gifts  they  will  take 
— a  right  which  does  not  arise  in  other  cases.  In  Chichester  v. 
Coventry f  however,  there  was  the  distinction  that  the  testator  gave 
his  property  to  trustees  *'in  the  first  place  to  pay  his  debts  and 
legacies,"  and  the  trusts  created  by  the  will  were  very  different 
from  those  created  by  the  settlement,  which  was  sufficient  to  take 
the  case  out  of  the  general  rule.  The  rule  was  also  admitted  in 
WeaU  V.  Bice  (4) ;  and  it  was  said  that  slight  differences  between 
the  two  provisions  were  not  sufficient  to  repel  the  presumption 

(1)  8  K.  &  J.  3ia  (3)  Law  Rep.  2  H.  L.  71. 

(2)  1  P.  Wms.  297.  (4)  2  Buss.  A  My.  251. 
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Y«-C.  M.     against  double  proriaionB  if,  in  the  opiiUon  of  the  Coutft,  the  two 

1^74       provifiioDS  wqre  suibirtautiaKy  of  the  same  oature.    In  this  ouBe^ 

ATKiHfiON    thexe  can  be  ih)  doubt  that  thd  two  prorisioiis  aveaabfltantially  tbe 

Ltetuewoqd.  °^^^» 

Waihen  y.  Smith  (1)  la  still  more  condaute,  where  the  testator, 

baying  covenanted  in  his  marriage  settlement  to  pay  his  ymS» 

£1000  six  months  after  his  decease^  gave  her  by  his  will  £1000, 

payable  three  months  after  his  death ;  and  it  was  held  that  the 

legacy  was  given  in  satisiEaotion  of  the  oovenant*    In  Dawson  t. 

DafC9<m  (2)  the  same  rule  is  acknowledged*    Fowler  v.  JPbiWlor  (3) 

is  also  a  strong  authority  in  cnpport  of  our  ai]gument^  where  it  W8» 

held  that  a  legacy  being  greater  than  ihe  debt  due  from  the 

testator  to  Us  wife  by  way  of  arrears  of  pin-^ioneyy  was  in  sat»-- 

fiaetioD  for  the  arrears  due  bdbre  the  making  of  the  will.     TalM 

V*  Shrewdmry  (4),  Ohcmeeg'^  Oawe  (5),  and  other  eases  oiled  in 

Tud&r*8  Leading  Oases  {&),  are  of  the  same  nature,  and  shew  -fliat 

the  principle  has  long  been  dearly  established;    and  there  i& 

nothing  to  rebut  that  itile  in  the  cireunistances  of  this'  case,  i^ch 

are  the  simplest  that  could  be  presented  to  ike  Oourt. 

Mr. , /.  Pearson, .  Q.C,,  and,  Mr.  NqldeTp  for  the  widow  of  tbe^ 
testator: — 

The  rule  that  a  debt  is  held  to  be  satisfied  by  a  legacy  is  subject 
to  many  exceptioiis ;  and  it  iM  wdl  established  that  where  Om  dr* 
cumstaBces  of  the  two  provisions  difier,  then  the  rule  does  not 
c^ply,  la  this  case  there  are  facts  which  completely  rebut  the 
presumption  that  the  legacy  was  in  satisfaction  of  the  aimtiity 
provided  for  the  wife  by  the  separation  deed;  Under  that  deed 
there  is  a  covenant  by  the  testator  to  pay  to  the  trustee,  W,  Fi 
SinffUtdUy  an  annual  sum  of  £52,  which  is  the  ereatioa  of  a  per> 
aonal  debt  from  the  testator  to  the  trusted,  and  in  oensidemtion  of 
that  covenant  the  trustee  covenants  <m  his  part  to  indemnify  tke 
testator  against  the  debts  that  may  be  incurred  by  his  wife.  TUa 
trustee  has  a  personal  interest  in  seeing  that  the  annuity  is  paid. 
The  annuity  under  the  deed  is  a  ehai^  upon  the  personal  estate 

(1)  4  Madd.  325.  (4)  Prec.  Cb.  394. 

(2)  Law  Bep.  4  Eq.  504.  (5)  1  P.  Wms.  408. 

(3)  3  P.  Wms.  353.  (6)  Last  Ed.  voL  ii.  pp.  346, 346, 369. 
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geneia&y,  Imt  in  tbe  will  there  is  a  specific  gift  of  certaia  konseB     Y.-o.  M. 
upon  which  the  aimuity  is  charged.    Theire  cannot  be  a  case  in        1874 
which  the  natuie  of  the  two  provisions  conid  be  more  distinct.    ArKcmm 
The  covenant  in  the  deed  is  a  debt  to  TT.  F.  SingMan  ;  tbe  legacy 
is  a  gift  to  the  wifa    How,  then,  can  an  annfiity  given  to  il.  be  a 
satiflliBietion  of  a  debt  due  to  £•  ? 

There  m  a  great  dia^dnotion  between  a  legacy  given  in  satisfat^ 
tion  of  a  debt  and  a  gift  in  lieu  of  a  portion  to  a  okild.  This 
point  of  difference  between,  the  two*  provisions  is  stated  very 
dearly  1^  Lord  Qranworth  in  Ohiahsster  v.  Gofwntry  (1)^  where^  he 
says :  ^  Where  a  parent  provides  for  a  daughter  by  settlement  on 
her  marriage,  binding  himself  to  secure  at  his  death  a  stipmlated 
sum  ibr  the  benefit  either  of  her  absolntdy^  or  of  her  and  her  hos^ 
band  and  their  issue,  and  afterwards  makes  provision  for  her  or 
them  by  his  will,  it  is  obvious  that  without  the  consent  of  those 
entitled  under  the  settlement  he  cannot  substitute  the  bemefits  he 
may  have*  chosen  to  confer  by  his  wiU  for  those  which  he.  had 
already  secured  by  deedJ'  How»  then,  can  the  pnnoiple-of  ssftisAic- 
tion  apply  when  the  person  to  ^Auvvl  the  debt  is  due  is  a  different 
person  from  that  to  whom  the  legacy  is  given  ?  The  annuity 
under  the  separation  deed  is  a  legal  debt  to  the  trustee,  but  an 
equitable  debt  to  the  wife.  It  is  a  debt  for  which  there  is  a 
good  consideration  given  in  lespeot  of  the  covenant  by  the  trustee 
to  indemnify  the  husband  against  his  wile's  debts*  The  debt 
due  under  the  covenant  must  be  paid  in  full  out  of  any  propeity 
which  tibe  huriband  may  have,  but  it  is  not  so  with  the  legacy 
under  the  will,  as  it  is  chai^d  upon  speoifio  property  which 
may  not  be  snfiBcient  to  satisfy  the  legacy.  Then  under  the 
deed  of  separation  the  ammity  is  given  to  the  separate  use  of  the 
lady  without  power  of  anticipation,  while  the  legacy  by  the  wiQ 
is  giveni  to  her  generally.  The  two  provisions,  therefere,'  are 
totally  difierent  in  their  nature.  In  Ecuiwood  v.  Vvnke  (2)  the 
Master  of  the  Bolls  expressed  this  principle :  ''  As  money  and 
lands  are  things  of  a  different  nature^  the  one  shall  not  be 
takMi  in  satisfeietion  of  the  otiier.  Whatever  is  given  by  a  will 
is  jrima  facie  to  be  intended  a  bounty  and  benevolence."    It 

(1)  Law  Rep.  2  H.  L.  87.  (2)  2  P.  Wms.  613,  616. 
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y.-0.  M.     would  be  no  intention  of  benevolence  to  give  one  annuity  in  lien 

1874        of  another ;  and  it  requires  very  strong  expression  of  intention 

Atkisbon    to  do  away  with  the  intended  benevolence.    In  Richardson  y. 

LiTTLFwooD.  ^^^^^  (1)  ^t  ^^  ^®ld  t^*^t  the  circumstances  were  sufficient  to 
—  take  away  the  presumption  that  the  legacy  was  given  in  satisfac- 
tion of  a  debt,  and  yet  in  that  case  the  legacy  was  double  the 
'  amount  of  the  debt,  and  there  were  expressions  in  one  part  of  the 
will  that  the  testatrix  did  not  mean  to  confer  any  extra  benefit 
upon  the  legatee,  who  was  her  servant.  Smith  v.  Smith  (2)  is  a 
case  in  our  favour ;  for  there  Vice-ChancoUor  Stuart  refused  to 
declare  that  a  legacy  was  a  satisfaction  pro  tanio  of  a  debt  pay- 
able to  the  legatee ;  and  His  Honour  said  that  a  presumption  of 
a  legacy  being  a  satisfaction  of  a  debt  will  be  rebutted  by  the 
slightest  circumstance.  In  that  case  the  legatee  was  a  cediU  que 
trust  under  the  testator's  marriage  settlement,  and  the  debt  was 
due  to  the  trustee  ef  the  settlement ;  and  yice-Ghancellor  Stuari 
said  the  trustee  was  a  totally  different  person.  How,  then,  could  it 
be  said  that,  so  long  as  the  trustee  remained  a  creditor  of  the  tes- 
tator's estate,  the  debt  due  to  him  had  been  satisfied  by  a  legacy 
bequeathed  to  another  person  ?"  This  case  is  in  all  respects  similar 
to  that 

In  Wa;Oien  v.  Smith  (3)  there  was  a  direction  to  pay  debts  and 
legacies,  which  was  held  in  Ohiehester  v.  Coventry  (4)  to  rebut  the 
general  presumption  as  to  a  legacy  being  a  satisfaction  of  a  debt, 
so  that  case  is  directly  opposed  to  Chichester  v.  Coventry ;  and, 
moreover,  it  was  disapproved  of  in  the  case  of  Cde  v.  WiOard  (5) 
by  the  Master  of  the  Bolls,  who  said :  *'  I  do  not  concur  with  Sir 
John  Leach  in  his  observation  in  Waihen  v.  Smi^  that  the  testator 
must  not  be  understood  to  include  under  the  word  Mebt'  his 
liability  on  bond  or  covenant  made  on  his  marriage,  although  to 
be  discharged  after  his  decease.  It  seems  to  me  that  a  charge  of 
debts,  whether  standing  alone  or  accompanied  by  a  charge  of 
legacies,  is  of  equal  force  on  the  question  of  rebutting  the  pre- 
sumption of  satisfaction."  The  Master  of  the  Bolls  there  decided 
that  the  provision  for  the  wife  under  the  settlement  was  not  satift- 

(1)  3  Atk.  65.  (3)  4  Madd.  325. 

(2)  3  Giff.  121.  (4)  Law  Rep.  2  H.  L.  87. 

(5)  25  Beav.  568,  572. 
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fied  by  the  provision  made  for  her  by  the  will.    Practically,     V.-0.  M, 
therefore,  Wathen  v.  8mWh  (1)  is  not  a  case  to  be  relied  upon.  1874 

The  argument  advanced  for  the  Plaintiffs,  that  these  two  provi-    Atkzvson 
fiions  are  made  payable  on  the  same  unusual  quarterly  days  of  litti^ood. 

payment,  is  answered  by  the  case  of  Bar&eit  v.  OiUard  (2),  where       

the  two  annuities  were  payable  on  the  27th  of  January 'and  the 
27th  of  July  in  each  year ;  and  there  it  was  held  that  the  legatee 
was  entitled  to  two  distinct  annuities. 

We  say,  therefore,  that  the  annuities  being  given  to  different 
persons  and  secured  upon  different  properties,  this  is  a  case  in 
which  the  Court  will  hold  that  the  rule  as  to  the  legacy  being  a 
satisfaction  of  the  debt  is  repelled  by  the  circumstances  of  the 
case. 

Mr.  IncBj  for  the  trustees  of  the  will. 

Mr.  Druee,  for  persons  interested  in  the  residue. 

Mr.  HigginSj  in  reply : — 

The  rule  we  contend  for  is  so  well  established  by  numerous 
cases,  that  it  cannot  now  be  upset.  It  is  most  clearly  stated  by 
Lord  HardiMke  in  Bichardson  v.  Cheese  (3),  and  there  it  was  held 
that  the  moiety  of  the  residue  given  by  the  will  was  in  satisfaction 
of  the  sum  of  stock  secured  by  the  bond  of  the  testator,  notwith- 
standing the  difference  of  the  trusts.  In  that  case  the  daughter 
was  put  to  her  election.  Lord  Cottenham,  in  Thynne  v.  Earl  of 
QlengaU  (4),  lays  down  the  same  principle,  and  explains  very  fully 
such  deviations  as  are  looked  upon  with  favour  by  the  Court,  and 
the  circumstances  under  which  the  rule  may  be  repelled.  In  that 
case  there  was  sufficient  to  take  away  the  presumption  that  the 
legacy  was  given  in  satisfaction  of  the  debt,  because  the  will  con- 
tained the  words  *^  after  debts  and  legacies  are  paid  then  I  give," 
&C. ;  cmd  it  was  considered  that  these  words  were  much  stronger 
than  those  in  Chcmeey's  Casey  before  Lord  Chancellor  Kitiff  (5), 
where  it  was  held  that  the  legacy  was  a  bounty  and  not  satisfac- 
tion. Idnguen  v.  8ouray  (6)  is  a  case  which  also  supports  our  argu- 

(1)  4  Madd.  825.  (4)  2  H.  L.  0. 131. 

(2)  8  Buaa.  149.  (5)  1  P.  Wms.  408. 

(3)  3  Atk.  65.  (6)  Prec.  Ch.  400.      . 
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y.-O.  M.     meaty  and  there  it  was  decided  tbat  a  derise  to  tlie  testator's  wife 

i87i       of  property  differing  in  its  oature  from  that  which  he  had  settled 

Atbsisoiv    upon  her,  but  of  greater  TaluOi  was  to  be  taken  in  satis&ctioa  of 

LiTHOTOQD.  *^®  Bottled  property.     In  that  case  there  was  quite  as  moch 

differenoe  in  the  naiture  of  the  proyisions  as  there  is  here ;  and  in 

Benffouffh  v.  Walker  (1)  the  di£ferenoe  in  the  nature  of  the  pro- 
perty which,  was  held  to  be  a  satisfiaction  of  a  portion  was  much 
greateri 

Sib  B.  ISmloss,  Y.C.  : — 

The  case  argned  is  this,  whether  the  iridow  of  the  testator  is 
entitled  imder  his  %ill  to  an  annuity  of  £52  a  year,  whidi  he 
thereby  gives  to  her,  and  also  to  an  annuity  of  £52  a  year, 
secured  to  her  by  a  deed  upon  his  separation  from  her.  It  seems 
that  the  testator,  who  was  a  small  tradesman,  formed  an  un- 
happy connection  with  a  relative,  who  was  also  his  housekeeper, 
which  led  to  a  separation  from  his  wife,  and  on  the  17th  of  July, 
1865,  he  executed  in  the  ordinary  form  a  separation  deed  The 
form  of  the  separation  deed  is,  that  he  covenants  to  pay  to  the 
trustee  for  the  wife  £62  per  annum,  payable  on  the  1st  of  Febru- 
ary, the  1st  of  May,  the  1st  of  August,  and  the  1st  of  November— 
every  three  months.  And  in  consideration  of  this,  the  trustee 
covenants  to  indemnify  him  against  the  debts  of  the  wife ;  and  as 
usual  on  such  occasions  they  lived  apart.  The  husband  and  wife 
thus  living  apart  ftom  1666,  he  made  his  will  in  1871 ;  and  by  his 
will  he  gave  and  bequeathed  to  his  housekeeper,  Leah  Atkituonj 
all  the  household  furniture,  goods,  chattels,  and  effects  of  which  he 
might  be  possessed  at  the  time  of  his  decease,  and  he  gave,  densed, 
add  bequeathed  unto  the  Defendants^  Bryan  Litdewood^  Alfred 
JVbbb,  and  Leah  Aikineony  their  executors,  administrators,  and 
assigns,  certain  leasehold  houses  therein  specified,  upon  trust  to 
receive  the  rents  and  profits  thereof,  and  after  payment  of  all 
ground  rents  and  outgoings  to  pay  to  his  wife,  the  Defendant  Ann 
Aikineon,  thereout  the  sum  of  £52  per  annum,  by  four  equal 
quart^ly  payments  on  the  let  of  February,  the  1st  of  Hiay,  the 
Ist  of  August^  and  the  1st  of  November  in  each  year,  the  first 
payment  to  be  made  on  such  quarter  day  as  should  haf^u  sext 
after  his  decease. 

(1)  16  yes.  607. 
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Kow,  i£  I  werfr  at  liberty  to  con jeclaie  npon  the  subject^  and  act     Y .-0.  M. 
upon  what  I  belibved  to  be  tiie  testatcnr's  intention^  I  sbonld  eer«-       i874 
tamly  eouie  to  the  cohdnsion  that  ha  intended  hj  this  to  grte  hie    ATxnrsoK 
wife  an  additioiial  £52  a  jear^  and  not  merely,  by  tbi«  bequest,  to  Li!mjiwooz»» 
satisfy  the  debt  vhdoh'he  had  contracted,  because  if  it  is  in  satis-       ' — 
£»ction  of  a  debt  contracted  by  the  separatioQ  deed,  theti  the  wife 
gets  nothing  whatever' by  the  will.    Hie  circumstance  tJiat  he 
directs  this  annuity  to  be  paid  on  the  same  days  on  which  be  had 
contracted  to  pay  the  other  by  the  separation  deed,  although  it 
may  be  argued  that  he  meant  the  same  annuity  beeanse  it  is  to 
be  paid  at  tha  same  time,  yet,  on  the  other  handy,  ia  open  to  the 
ob^rvation  that  he  makes  it  payable  on  the  same  day»  beoauae^ 
knowing  sbe.is  to  receive  the  separfttion  nionej  oa  those  days,  ha 
intends  to  double  it,  and,  in  curder.  to  saye  (unnecessary  tsonUe^  he. 
makes  it  payable  also  on.  the  same,  days* 

That  ia  the  conclusion  to  which  I  should  amye  if . I. were  Q^ 
fettened  by  authority ;  but  the-  authorities  are  bo  olearly  af ttled> 
that,  whether  it  be  portions  or  whether  it  be*  debts^^tha  ol4  nde; 
laid  down  in  the  case  of  Talbot  t.  Shremf^mry  (l)  applies,  and  has 
been  so  frequently  followed  tiiat  I  apprehend  it  is  impossible  fi>r 
me  to  do  otherwise- than  to  follow  it  in  the  present  casa  Kany 
other  Judges  seem  to  have  thought  the  same  as  I  do  with  (regard 
to  this  rule,  but  unfortunately  they  have  not  carried  it  into  effect* 
My  impression  is,  certainly,  that  when  a  man  has  contraoted.  a 
debt  and  gives  money  to. his  creditor,  he  intends  bomxty,  not 
merely  the  payment  of  an  obligation ;  and  tiierefore  he  gives  some- 
thing, and  does  not  merely  intend  to  satisfy  the  debt  The  casa  of 
Fcwler  t.  Fowler  (2)  affords  an  apt  illustraticm  of  what  I  mean* 
There  the  testator,  in  consideration  of  a  marriage  then  intended) 
and  afterwards  solemnized,  and  of  a  considerable  portion  brought 
by  his  wife,  the  Defendant,  settled  £100  per  annum  in  trust  for 
her  separate  use,  for  pin«-money,  two  years'  arrears  whereof  became 
due  (that  is  ii2Q0),  and  then  the  husband  made  hia  will,,  wherein, 
expressing  great  affection  for  his  wife,  he  gave  her  a  legacy  of 
£500*  After  the  making  of  the  will  another  year's  arrear  wae 
incurred,  and  then  the  husband  died*  Sp  that  £300  waa  due  for 
pin-money,  and  be  gave  her  £500.  Upon  the  steength  of  this  imle 
it  was  decided  that  she  was  not  to  have  the  legaey  in :  f ull>  but 

Cl)  Prec.  Ch.  394*  (2)  8  P-  Wma.  353. 
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V.-O.  M.  that,  so  far  as  the  pin-money  was  in  arrear,  the  legacy  was  a  satisfac- 

1874  tion  of  the  pin-money^  and  not  a  legacy.    I  have  not  a  shadow  of 

Atiohson  <loubt  that  he  intended  her  to  have  the  £300  and  also  the  legacy 

,      ^'  of  £500.    But  the  Lord  Chancellor  admitted  it  to  have  been  the 

IjITTLSWOOD. 

—  general  practice,  '*  where  there  is  a  debt  due  from  the  testator  to  a 
third  person,  and  the  legacy  given  to  such  person  is  as  much  or 
more  than  the  debt,  to  hold  such  legacy  a  satisfaction  of  the  debt ; 
and  this  being  established  as  a  rule  (notwithstanding,  were  it 
a  new  point,  he  should  hardly  hare  come  into  it,  and  it  had 
with  great  reason  been  urged  in  opposition  to  the  maxim  that  a 
man  ought  to  be  just  before  he  is  bountiful,  and  that  where  there 
are  assets  the  testator  may  with  as  much  reason  be  construed  both 
just  cmd  bountiful,  yet)  it  must  be  of  very  ill  consequence  to  un- 
settle or  alter  it ;  because,  at  that  rate,  no  counsel  would  know 
how  to  advise  his  client."  Therefore  deciding — ^here  is  a  debt  and 
there  is  a  legacy — ^the  legacy  is  not  merely  bounty,  it  is  in  satis- 
faction of  the  debt.  Consequently,  to  the  extent  of  £300,  the 
legacy  was  extinguished,  and  the  widow  got  £200  only. 

This  being,  then,  a  settled  rule,  I  am  not  at  liberty  to  depart 
from  it  unless  I  can  clearly  satisfy  myself  that  there  is  such  an 
intention  in  the  will  as  to  warrant  me  in  coming  to  a  different 
conclusion.  I£  this  testator^  had  directed  his  debts  to  be  paid, 
and  then  had  given  this  annuity,  I  should  have  found  sufficient 
warrant,  because  that  is  the  very  point  decided  in  Ohieheder  v. 
Coventry  (1).  The  testator,  on  the  marriage  of  one  of  his  daughters 
to  Lord  John  Chichester,  covenanted  to  pay  to  trustees  £10,000. 
which  was  settled  upon  her  and  her  family  in  the  usual  way.  He 
afterwards  made  his  will,  and  after  giving  certain  legacies,  he 
directed  the  residue  to  be  equally  divided  between  his  two 
daughters ;  but  he  directed  all  his  debts  to  be  paid.  The  question 
was,  whether  Lady  John  Chichester  was  entitled  to  £10,000,  and 
also  the  moiety  of  the  residue.  In  that  case  there  was  a  great 
difference  of  opinion.  At  first  Yice-Chancellor  Wood  decided  that 
the  £10,000  must  be  accounted  for.  There  were  not  to  be  double 
portions,  and  therefore  Lady  John  Chichester  only  got  a  moiety  of 
the  residue.  It  went  to  the  Lords  Justices,  and  they  differed. 
Lord  Justice  Tvmer  agreed  with  the  Vice-Chancellor  Wood  that 
she  must  not  have  the  £10,000.    Lord  Justice  Knighi  Brm 

(1)  Law  Rep.  2  H.  L.  71. 
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thought  differently.    It  went  to  the  House  of  Lords.    Lord  Chelnis-     V.-o.  M. 
fordy  Lord  Oranworth,  Lord  Bomilly,  and  Lord  Colonsay  were  the       1874 
Judges  who  heard  that  appeal,  and  those  four  learned  Judges    atkibbok 
unanimously  decided  that  she  was  entitled  to  the  £10,000  and  to  Lrrnlwooix 

the  moiety  of  the  residue.    But  why  ?     The  reason  they  came  to       

that  conclusion  was,  that  the  testator  directed  his  debts  to  be  paid ; 
and  directing  his  debts  to  be  paid,  this  was  a  debt ;  and  the  debts 
having  been  paid,  the  residue  was  given  equally  between  the  two 
daughters.  Therefore,  notwithstanding  this  conflict  of  opinion, 
there  was  unanimity  in  the  House  of  Lords,  and  they  decided 
upon  that  ground,  and  upon  that  ground  only,  that  she  was  entitled 
to  the  £10,000  as  well  as  the  moiety  of  the  residue. 

Then  the  case  of  Wathen  v.  Smith  (1)  was  much  relied  on.  That 
is  a  case  in  which  a  testator,  upon  his  marriage,  covenanted  that 
he  would  leave  to  his  wife  £1000,  to  be  paid  six  months  after  his 
decease.  Sy  his  will  he  gave  his  wife  £1000,  to  be  paid  three 
months  after,  and  it  was  held  by  Sir  John  Leach  that  the  legacy 
of  £1000  was  in  satisfaction  of  the  debt,  and  therefore  the  widow 
got  nothing  by  the  wUl. 

There,  again  I  am  satisfied  that  the  conclusion  Sir  John  Leach 
arrived  at  was  contrary  to  the  intention,  for  I  am  sure  the  testator 
intended  to  give  his  wife  £1000  in  addition  to  what  he  had  con- 
tracted to  give  her.  And  there  was  another  reason  in  that  case 
why  she  ought  to  have  had  it :  there  was  a  direction  to  pay  all 
his  debts,  and  the  contract  to  pay  the  £1000  in  the  marriage  settle- 
ment created  a  debt.  There  was  a  direction,  therefore,  to  pay 
debts,  and  upon  the  principle  of  Chidiester  v.  Coventry  (2)  the 
debt  ought  to  be  paid,  and  the  debt  being  paid,  she  ought  to  Kave 
the  £1000  in  addition.  I  therefore  concur  in  the  opinion  of 
Lord  Bomilly  expressed  in  the  case  of  Cole  v.  Wdlard  (3). 

[Mr.  JSiggins : — I  ought  to  say  that  in  that  case  the  covenant 
was  to  pay  after  the  decease.  There  was  no  debt  at  the  time  of 
the  death.    That  distinction  is  material.] 

No;  the  moment  he  died  there  was  a  debt.  That  makes  no 
difference  whatever,  because  it  was  one  of  the  debts  the  trustees 
were  obliged  to  pay.  Therefore,  having  directed  his  debts  to  be 
paid,  that  ojoght  to  be  paid. 

(1)  4  Madd.  325.  (2)  Law  Rep.  2  U.  L.  71.  (3)  25  Beav.  568. 
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y.-C.  M.       .  Mr.  Penrmt  eoyB  great  dcmbiB  bm^  been '  eitpr^fited '  hy  Hie 

1874       kamed  Judges,  and  cites  Ldrd  mffr^twMce/ml742iksidlKfi^ 

Atkinbon    ^A^tm^  in  1848y  more  than  a  eentuiy  apart^  both  of  whom  expiesseA 

j^,^.,,^^  the  opinion  that  thisniteia  much' weAker^  whon  it  is  in  fiatisfkction 

—       cf  a  delHb .  than  ¥riben  ail  is  in  Batis&d^km  of  a  ^rtkm^    Ijieirfbctly 

agree  ;vffith  thoee  observationg,  bat  it  unfortnndtely  ha;ppe&»  Ih&t 

mitibber  :cf  tiiose  leatned  Judges  bar^  d^ided  anything^  in  aecord- 

atce  wi4^  what  they  said^  becaoste  I  hiave  not  been  able  to  find 

one  single  cafte,  and  none  haTO  been  cited  to-day;  where  thetB  has 

been  a/lagaoy  and  a  debt^  in  whtoh  the  Oonrt;  has  dedded  in 

fivronr  of  bounty  amd  debt  also,  exoept  the  case*  of  Barttdt  v. 

<mard{l); 

£^ow  that  is  a  very  peculiar  case.  The  mother,  Jfctty  CKBard, 
by  a  eodieil  to  bar  will  bequeathed  certain  leasehold  property 
to  her  flon  Bieiard  QHltMrdf  hie  ezecutorB,  adminiiEftrators,  and 
assigns,  during  so  many  years  of  her,  the  testatrix's,  term  therein 
aa  diould  run  out  in  the  lifetime  of  her  daughter  A.  M.  B^rfbtt, 
subject  to  the  yearly  suui  of  £12  for  the  flole  use  of  her  daughter. 
She  died  and  Biehard  took  the  property  aubject  to  the  payment 
of  this:  annuity.  The  property  only  was  charged.  Having  tiie 
prcpeorty  tiatus  ofaatged^  Bichaad  QtUa/rd^  by  -his  will,  made  the 
following  gift  to  a  nepheiw:  *^  Lastly,  I  do  make,  constitute,  and 
appoint  J3.  OiUard  my  whole  and  sole  executor  of  all  my  knd 
fojp  ever,  and  leasehold  property^  here  or  at  SeeMhn^  or  money 
that  shall  becomedue  for  the  same,  paying  Mairia  BwrSeU  £12 
pfBr  annum  by  half-yeaily  payments,  viz.,  the  27th  of  January 
«nd  27th  of  July,  and  my  sister  EUssdbeih  QiOard  £20."  Now, 
considering  that  the  testator^  Bickard  QHUordy  held  property 
liable  to  pay  out  £12  per  anntim,  I  ceitainiy  should  think  he 
merely  meant  to  give  the  propeirty,  paying  -  her  that  wbidi  he 
is  bound  to  pay,  not  that  he  meant  to  give  her  anything  in 
addition.  I  think  it  so  struck  Lord  Eldon,  because  he  says  (2): 
**  The  next  question  is  whether  the  annuity  given  by  the  will  of 
B.  CHUard  is  to  be  taken  as  a  substitution  for  the  former  amioity 
payable  to  the  separate  use  of  A.  M.  Bartldt  t  The  facts  relied 
upon  on  the  part  of  the  Defendant  are,  that  the  amount  of 
the  two  annuities  and  the  days  of  payment  are  precisely  the 
same.  And  if  I  were  to  indulge  in  conjecture,  I  might  possiblj 
(1)  3  Rnss.  149.  (2)  3  Ross.  155. 


VOL.  XVm.]  EQtriTT  OASES.  607 

come  to,  the  oonclusion  that  the  testator  had  no  mtentioiiy  by  the     V.-O  M. 
woixls  'paying  to  A.  Mm  BarUett  £12  per  annimi/  to  create  a  new        1874 
and  additional  paytneBt    Bnt  the  second  amuiily  is  dharged  upon    AimraoH 
the  freehold  as  well  as  the  leasehold  property ;  and  being  payable  t_,w^ 

to  the  wife  generally  and  not  to  her  separate  nse,  I  think  the  case       

conies  sufficiently  within  the  authcnities  and  doctrine  applicable 
to  this  subject  to  repel  the  presumption  that  the  second  annuity 
was  intended  aa  a  substitution  and  satisfaction  for  the  first.    The 
consequence  is  that  both  annuities  will  be  payable  from  the  testa- 
tor's death."    It  does  certainly  appear  that  that  authority  has  not 
been  cited  much,  or  relied  upon  on  this  point,  and  I  think  it  must 
have  turned  very  much  upon  the  special  facts.      Under  these 
cireumstanoes  I  am  not  able  to  regaard  it  as  aai  authority  which 
can  bind  me  upon  the  subject.     The  general  rule,  therefore^  is 
clearly  established,  unless  the  wiU,  from  some  circumstance,  shews 
a  contrary  intention.    Here  there  ia  a  complete  absence  of  any- 
thing to  shew  an  intention  beyond  the  tact  that  the  testator 
had  created  a  liability  by  the  separation  deed  to  pay  this  annuity 
of  £52.    He  simply  givea  the  same  person  an  annuity  payable  at 
liie  same  time^  charged  upon  a  partioqlar  portion  of  his  property ; 
and  although  if  I  were  at  liberty  to  conjecture  what  it  was  his 
intention  to  do^  I  might  decide  differently,  yet  upon  the  authorities 
it  is  impossible  to  oome  to  any  other  conclusion  than  that  I  must 
regard  the  annuity  giTen  by  the  will  as  given  in  satis&cftion  of 
that  debt  which  had  been  created  by  the  separation  deed.    My 
decision  will  therefore  be,  that  the  widow  is  entitled  to  one  annuity 
only,  and  she  electing  to  take  as  creditor  under  the  separation 
deed,  she  is  entitled  accordingly.     Then,  it  appearing  that  the 
personal  estate  not  specifically  bequeathed  is  insufficient  for  the 
payment  of  the  debts,  there  must  be  an  inquiry  as  to  the  personal 
estate  specifically  bequeathed,  and  what  has  become  of  it,  and  an 
account  of  the  leaseholds  specifically  bequeathed. 

Solicitors  for  the  Plaintiffs :  Messrs.  Edwardi,  Layton,  dt  JaquAs. 
Solicitors  for  the  Defendants :  Messrs.  Durt\fard  dt  do. ;  Messrs. 
8hum,  Orosamant  dt  Crosaman. 
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v.-c.  M.      NATIONAL  SOCIETY  v.  SCHOOL  BOARD  OP  LONDON. 

J^  [1872    N.    51.] 

^!^'  ATTORNEY-GENERAL  v.  ENGLISH. 

[1872    A.    71.] 

Sclml  ThiBteei — Transfer  to  School  Board — Elementary  Edueaiion  Act,  1870 
(83  &  34  Vict,  c.  75}— Consent  to  Alienation — Conditions  of  Foundation, 

Under  section  23  of  the  Elementary  Education  Act^  1870,  maiugen  of 
elementary  schools  are  empowered  to  make  arrangements  for  the  transfer  of 
schools  to  school  boards  formed  mider  the  Act,  bat  it  is  provided  that  where 
there  is  any  instrument  declaring  the  trusts  of  a  school,  and  such  instmme&t 
contains  any  provision  for  the  alienation  of  the  school  by  any  persons  in  any 
manner  or  subject  to  any  consent,  such  an  arrangement  shall  only  be  made 
by  the  persons  in  the  manner  and  with  the  consent  so  provided ;  and  it  is 
also  provided  that  the  Education  Department  of  the  Privy  Goandl  sbsU 
consider  and  have  due  regard  to  any  objections  and  representations  respect- 
ing a  proposed  transfer  which  may  be  made  by  any  person  who  has  contri- 
buted to  the  establishment  of  such  schools. 

The  14th  section  of  the  Act  also  provides  that  no  religious  catechisms  or 
formulary  which  is  distinctive  of  any  particular  denomination  shall  be  tanght 
in  any  board  school : — 

Beldf  that  in  the  case  of  a  school  established  by  and  united  with  the 
National  Society,  on  the  express  condition  that  the  children  attending  it  were 
to  be  instructed  in  the  Holy  Scriptures  and  in  the  Liturgy  and  Oatechism  of 
the  Church  of  England,  the  instrument  declaring  the  trusts  of  the  school 
providing  that  the  school  was  to  be  always  in  union  with,  and  conducted 
according  to  the  principles  of,  and  in  furtherance  of  the  ends  and  designs  of, 
the  National  Society,  but  containing  no  provision  whatever  for  its  alienation, 
the  consent  of  the  Naiiowd  Society  was  not  required  to  a  transfer  of  the 
school  to  a  school  board ;  and  that  the  proper  mode  for  the  society  to  give 
efifect  to  any  objections  to  a  transfer  was  by  appearing  before  the  Education 
Department. 

X  HE  National  Society  for  Promoting  the  Edueaiion  of  the  Poor  in 
the  Principles  of  the  Eslahliehed  Church  throughout  England  and 
Wales  was  incorporated  and  established  by  a  Boyal  Charter  dated 
the  22nd  of  May,  1817,  which  recited,  amongst  other  tilings,  that 
the  Society  had  been  instituted  principally  for  the  pnrpose  of 
educating  the  children  of  the  poor  in  the  doctrines  and  discipline 
of  the  Established  Church  according  to  the  Liturgy  and  Catechism 
provided  for  that  purpose,  and  provided  that  the  office  of  president 
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of  the  Society  should  be  a  perpetual  o£Sce  and  be  filled  by  the     V.-O.  H. 
Archbishop  of  Canterbury  for  the  time  being,  and  that  the  vice-        1874 
presidents  should  be  the  Archbishop  of  York  and  the  bishops  of    natioval 
both  provinces  for  the  time  being,  and  two  other  persons,  who      SoOTrr 
should  be  either  temporal  peers  of  the  United  Kingdom  or  members  8chooi«Boabd 
of  the  Privy  Council. 

The  work  of  the  Society  had  been  carried  on  partly  by  becoming 
associated  with  diocesan  or  local  boards  established  in  yarious  parts 
ct  Enfflandy  which  it  aided  by  grants  of  money  and  otherwise,  and 
which  were  united  with  it  on  condition  of  conforming  to  a  rule 
expressed  in  the  following  words : — 

''That  diocesan  boards  and  district  societies  be  received  into 
union  with  the  National  Society  on  professing  their  adherence  to 
its  principles,  as  set  forth  in  the  charter,  their  desire  to  promote 
its  objects,  and  their  willingness  to  transmit  to  the  Society 
periodical  reports  on  the  state  and  progress  of  education  in  their 
respective  districts." 

The  Society  bad  also  been  accustomed  to  make  grants  of  money 
to  the  promoters  of  managers  of  particular  schools,  and  to  unite 
such  schools  to  itself,  requiring  the  following  terms  of  union : — 

"  1.  The  children  are  to  be  instructed  in  the  Holy  Scriptures  and 
in  the  Liturgy  and  Catechism  of  the  Established  Church. 

"  2.  With  respect  to  such  instruction,  the  schools  are  to  be  sub- 
ject to  the  superintendence  of  the  parochial  clergyman. 

''  3.  The  children  are  to  be  regularly  assembled  for  the  purpose 
of  attending  Divine  service  in  the  parish  church  or  other  place  of 
worship  under  the  Establishment,  unless  such  reason  be  assigned 
for  their  non-attendance  as  is  satisfactory  to  the  managers  of  the 
€chool. 

**  4.  The  masters  and  the  mistresses  are  to  be  members  of  the 
Church  of  England. 

**  5.  A  report  on  the  state  and  progress"  of  the  schools  is  to  be 
made  at  Christmas  in  every  year  to  the  diocesan  board,  the  district 
«ociety,  or  the  National  Soeiety,  and  the  schools  are,  vdth  the 
consent  of  the  managers,  to  be  periodically  inspected  by  persons 
appointed  either  by  the  bishop  of  the  diocese,  the  National  Society, 
or  the  Diocesan  Board  of  Education. 
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V.-O.  M.  ''  6.  In  case  any  difference  dhould  arise  between  the  paiodiial 

1874  clergy  and  the  managers  of  the  schools  with  reference  to  the  pre- 

Nat^al  ceding  mles  respecting  the  religions  instmction  of  scholars,  or  any 

^^^'^^^  regnlation  connected  therewith,  an  apped  is  to  be  made  to  the 
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School  BoABD  bishop  of  the  diocese  whose  decision  is  to  be  final/' 

In  the  year  1867,  the  Society,  in  conjunction  with  the  Surrey 
Church  AssooioKony  and  several  persons  who  became  contribntorSy 
established  a  chnroh  school  for  the  parish  of  EtMnanud,  Camber- 
VfeB,  and  with  this  object  a  piece  of  land  was,  by  the  consent  and 
direction  of  the  then  vicar,  purchased  and  conveyed  by  a  deed  duly 
inroUed  in  Chancery,  and  dated  the  25th  of  February,  1867,  to 
the  minister  and  churchwardens  of  the  district  parish  of  Emmanwi, 
CamberweUf  to  hold  to  the  use  of  the  minister  and  churchwardens 
upon  the  following,  amongst  other  trusts : — 

''To  permit  the  said  premises,  and  all  other  buildings  thereon 
erected  or  to  be  erected,  to  be  for  ever  hereafter  appropriated  and 
used  as  and  for  a  school  for  the  education  of  children  and  adults, 
or  children  only,  of  the  labouring,  manufacturing,  and  other  poorer 
classes  in  the  ecclesiastical  district  of  Emmanud,  OanibenoeO^  afore- 
said, and  for  no  other  purpose ;  and  it  is  hereby  declared  that  such 
schools  shall  be  at  all  times  open  to  the  inspection  of  the  inspectors 
of  schools  for  the  time  being,  appointed  in  conformity  with  the 
Order  in  Council  bearing  date  the  10th  day  of  August,  1840,  and 
shall  always  be  in  union  with,  and  conducted  according  to  the  prin- 
ciples and  in  furtherance  of  the  ends  and  designs  of,  the  National 
Soeiety  far  Promoting  the  Education  of  the  Poor  in  {he  Principles 
of  {he  Estdtliehed  Church  ihroughout  England  and  Wales^  and  sub- 
ject to  and  in  conformity  with  the  declaration  aforesaid.** 

This  last-mentioned  clause  was  always  required  by  the  Society 
to  be  inserted  in  trust  deeds  as  a  condition  of  obtaining  a  grant 

It  was  also  provided  by  the  trust  deed  that  the  offidatiDg 
minister,  for  the  time  being,  of  the  ecclesiastical  district^  should 
have  the  superintendence  of  the  religious  and  moral  instruction  of 
the  scholars  attending  the  sohoolj  and  might  use,  or  direct  the 
premises  to  be  used,  for  the  purposes  of  a  Sunday  school  under  bis 
exclusive  control  and  management ;  but  that,  subject  to  certain 
powers  of  interference  in  the  case  of  the  dismissal  of  a  master. 
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mistress,  or  assistant^  vested  in  the  bishop  of  the  diocese  or  certain     V.-C  ]£. 
arbitrators,  the  management  should  be  vested  in  and  exercised  by       1874 
a  committee,  consisting  of  the  principal  ofiBciating  minister  for  the    Katiohal 
time  being,  his  licensed  curate  or  curates,  if  the  minister  should     ^^^^'* 
appoint  him  or  them  to  be  a  member  or  members  of  such  com-  ScsoolBoabd 

OF  IjOMDOV. 

mittee,  such  of  the  churchwardens  for  the  time  being  of  the 
district  as  should  be  members  of  the  said  church,  and  three 
other  persons  therein  named,  so  long  as  they  continued  to  be  sub- 
scribers of  at  least  20s.  a  year,  and  to  be  members  of  the  Church 
of  England,  and  in  case  of  a  vacancy  the  successors  of  the  three 
named  members  were  to  be  selected  by  the  subscribers  in  the 
manner  therein  mentioned,  and  every  one  so  appointed  was  re- 
quired to  sign  the  following  declaration : — 

"I,  A*  B.y  do  hereby  solemnly  and  sincerely  declare  that  I  am  a 
member  of  the  United  Church  of  England  and  Irdand  as  by  law 
established.** 
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It  was  also  provided  that  no  person  should  be  appointed,  or 
continue  to  be  the  master  or  mistress  of  the  school,  who  should  not 
be  a  member  of  the  Church  of  England.  But  the  trust  deed  con- 
tained no  provision  for  the  alienation  of  the  school  by  any  persons, 
or  in  any  manner,  or  subject  to  any  consent. 

The  school  was  accordingly  established,  and  a  school-house 
and  master's  residence  erected  on  the  land  purchased,  at  a  cost 
altogether  of  £2600,  towards  which  the  National  Sooiety  made 
a  grant  of  £200.  A  committee  of  management  was  also  duly 
constituted.  No  steps,  however,  were  subsequently  taken  to  keep 
up  the  numbers  of  the  committee  till  the  summer  of  1871,  when 
it  had  dwindled  down  so  as  to  consist  only  of  the  Bev.  William 
Engluh,  who  was  then  the  incumbent  of  the  district,  and  the 
churchwardens.  It  appeared  also  that  at  that  time  the  financial 
state  of  the  school  was  not  very  satisfactory. 

In  the  summer  of  1871  a  meeting  of  persons  interested  in  the 
welfare  of  the  school  took  place,  and  Mr.  Henry  John  Spurling^ 
the  Belator  and  Plaintiff  in  the  second  suit,  and  nine  other  per- 
sons, formed  themselves  into  a  provisional  committee  for  the 
purpose  of  working  the  school  on  a  more  satisfactory  footing 
during  the  ensuing  year,  and  towards  the  end  of  September,  1871ji 
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a  meetiBg  of  the  provisional  committee  so  formed  was  held  at 
the  snggestion  of  the  vicar  to  consider  whether  any  steps  should 
be  taken  for  the  purpose  of  effecting  a  transfer  of  the  school  to 
the  School  Board  of  London,  which  had  then  been  formed  mider 
the  provisions  of  the  Elemeniarjf  Eduealion  Act,  1870  (33  &  34 
"Vict.  c.  75)  (1) ;  bnt  it  was  arranged  that  the  question  should  be 
left  open  till  Lady  Day,  1872. 


(1)  The  23rd  section  of  the  Act  is 
as  follows : — 

**  The  manageiB  of  asy  elementary 
school  in  the  district  of  a  sobool  board 
may,  in  manner  provided  "by  this  Act, 
make  an  arrangement  with  the  school 
board  for  transferring  their  school  to 
such  school  board,  and  the  school 
board  may  assent  to  such  arraDgement. 

"  An  arrangement  under  this  section 
may  be  made  by  the  managers  by  a  re- 
solution, or  other  act,  as  follows ;  (that 
is  to  say), 

"(1.)  Where  there  is  any  instra- 
ment  declaring  the  trusts  of  the  school, 
and  such  instrument  provides  any 
manner  in  which,  or  auy  assent  with 
which  a  resolution  or  act  binding  the 
manager  is  to  be  passed  or  done,  then 
in  accordance  with  the  provisicms  of 
such  instrument ; 

"(2.)  "Where  there  is  no  such  in- 
strument, or  such  instrament  oontainB 
no  such  provisions,  then  in  the  manner 
and  with  the  assent,  if  any,  in  and 
with  which  it  may  be  shewn  to  the 
Education  Department  to  have  been 
usual  for  a  resolution  or  act  binding 
such  managers  to  be  passed  or  done ; 

**  (3.)  If  no  manner  or  assent  can  be 
shewn  to  have  been  usual,  then  by  a 
resolution  passed  by  a  majority  of  not 
less  than  two-thirds  of  those  members 
of  their  body  who  are  present  at  a  meet- 
ing of  the  body  summoned  for  the  pur- 
pose, and  vote  on  the  question,  and 
with  the  assent  of  any  other  person 
whose  assent  under  the  circumstances 
appears  to  the  Education  Department 
to  be  requisite. 


"And  in  every  case  such  arrange- 
ment shall  be  made  only — 

<*  (1.)  With  the  consent  of  the  Eda- 
eation  Department ;  and 

**  (2.)  If  there  are  annual  subscrib- 
ers to  such  school,  with  the  consent  of 
a  majority,  not  being  less  than  two- 
thitds  in  number,  of  those  of  the  annual 
subscribers  who  are  present  at  a  meet- 
ing duly  summoned  for  the  purpose, 
and  vote  on  the  question : 

'*  Provided  that  when  there  is  any 
instrament  declaring  the  trasta  of  the 
school,  and  such  instrument  contains 
any  provislion  for  the  alienation  of  the 
school  by  any  persons,  or  in  any  man- 
ner, or  subject  to  any  oonaent,  any 
arrangement  under  this  section  shall 
be  made  by  the  pefsons  in  the  manner 
and  with  the  consent  so  provided. 

**  Where  it  appears  to  the  Education 
Deportment  that  there  is  any  tiusteo 
of  the  school  who  is  not  a  manager, 
they  shall  cause  the  managers  to  serve 
on  such  trustee,  if  his  name  and  address 
are  known,  such  notice  as  the  Edu- 
cation Department  think  sufficient, 
and  the  Edocatioa  Department  shall 
consider  and  have  due  r^aid  to 
any  objections  and  representations 
he  may  make  respecting  the  propoeed 
transfer. 

**  The  Education  Department  shall 
consider  and  have  due  regard  to  any 
objections  and  representati<xis  respect- 
ing the  proposed  transfer  which  may 
be  made  by  any  person  who  has  con- 
tributed to  the  establishment  of  such 
school. 

After  the  expiration  of  six  months 
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A  meeting  of  the  subscribers  took  place  on  tlie  12th  of  Feb-     v.-o.  ii 
raary,  1872,  under  the  direction  of  the  yicar,  when  the  question        is74 
of  the  proposed  transfer  to  the  School  Board  of  London  was    KAniraAi. 
again  considered,  and  certain  resolutions  were  proposed  with  a     Soci^n 
view  to  cany  out  the  transfer,  and  on  the  resolutions  being  put  to  8ohoolBoabi>> 
the  vote,  the  vicar,  who  acted  as  chairman,  ruled  that  they  were 
carried ;  but  his  ruling  was  disputed,  and  it  was  arranged  that  a 
farther  meeting  of  the  subscribers  should  be  held  on  the  20th  of 
Hay,  and  in  the  meantioie  steps  were  taken  to  fill  up  the  vacan- 
cies in  the  then  existing  committee. 

This  meeting  was  accordingly  held,  and  was  adjourned  to  the 
following  day,  when  the  vicar,  as  chairman,  again  ruled  that  the 
resolutions  were  carried.  This  ruling  was  again  disputed.  He 
proceeded,  however,  in  conjunction  with  such  of  the  members 
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from  the  date  of  tnmsfer  the  oonflent 
of  the  Edncatioii  Depnrtmeot  shall  be 
OQDclniiye  evidenoe  that  the  arrange- 
ment has  been  made  in  conformity 
with  this  seotion* 

**  An  arrangement  under  this  section 
may  provide  for  the  absolute  convey- 
ance to  the  school  board  of  aU  the 
interest  in  the  school-honse  possessed 
by  the  managers  or  by  any  person  who 
is  traaiee  for  them,  or  for  the  school, 
or  for  the  leaie  of  the  same  with  or 
without  any  restrictions,  and  either  at 
a  nominal  rent,  or  otherwise^  to  the 
school  board,  or  for  the  use  by  the 
Bchod  board  of  the  school-house  during 
pert  of  the  week,  and  for  the  nse  of 
the  same  hy  the  managers  or  some 
other  person  dimog  the  remainder  of 
the  week,  or  for  any  arrangement  that 
may  be  agreed  on.  The  arrangement 
may  also  provide  for  the  transfer  or 
application  of  any  endowment  belong- 
ing to  the  school,  or  for  the  school 
board  imdertaking  to  discharge  any 
debt  charged  on  the  school  not  exceed- 
ing the  value  of  the  interest  in  the 
school-boose  or  endowment  transfened 
to  thenu 


*'When  an  armngement  is  made 
nnder  this  section  the  managers  may, 
whether  the  legal  interest  in  the  school- 
honse  or  endowment  is  vested  in  them, 
or  in  some  person  as  trustee  for  them 
or  the  school,  convey  to  the  school 
board  all  such  interest  in  the  school- 
house  and  endowment  as  is  rested 
in  them,  or  in  such  trustee,  or  such 
smaller  interest  as  may  be  required 
under  the  arrangement, 

"  Nothing  in  this  section  shall  autho- 
rize the  managers  to  transfer  any  pro- 
perty which  is  not  vested  in  them,  or 
a  trustee  for  them,  or  held  in  trust  for 
the  school,  and  where  any  person  has 
any  right  given  him  by  the  trusts  of 
the  school  to  use  the  school  for  any 
partieular  purpose  independently  of 
such  jjianagers,  nothing  in  this  section 
shall  authorize  any  interference  with 
such  right,  except  with  the  consent  of 
such  person. 

*' Every  school  so  transferred  shall 
to  such  extent  and  during  such  times 
as  the  school  board  have  under  such 
arrangement  any  control  over  the 
school,  be  deemed  to  be  a  school  pro* 
vided  by  the  school  board." 
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y.^.  H.  of  the  committee  as  took  the  same  view  with  himself,  to  cany 

1874  the  resohitions  into  effect,  and  a  transfer  of  the  school  to.  the 

National  School  Board  ^was  prepared,  and  application  was  made  to  the 

®^^^  Education  Department  of  the  Privy  Council  to  give  the  consent 

School  BoABD  thereto  required  by  sect  23  of  the  Elem&ntary  EduccUion  Act, 
OF  London.    ^^.^  ^  ^  ^ 
1870. 

The  National  Society  thereupon  appeared  before  the  Education 
Department  and  objected  to  the  transfer,  but  their  objections  were 
overruled,  and  the  consent  of  the  Department  was  obtained,  and 
the  transfer  executed.  It  provided  for  setting  apart  a  portion  of 
time  on  two  days  in  the  week  on  which  the  school  might  be 
used  for  religious  teaching  in  accordance  with  the  principles  of 
the  Church  of  Engiland. 

The  suit  of  Attomey-Chneral  v.  English  was  then  instituted 
by  information  and  bill  by  Mr.  Spurlinp,  as  Belator  and  Plaintiff, 
seeking  to  set  aside  the  transfer,  both  on  the  ground  that  it  had 
been  made  without  the  consent  of  the  National  Society  and  that 
the  resoltitions  did  not  really  receive  the  sanction  of  the  statutory 
majority  of  the  subscribers. 

The  National  Society  then  filed  their  bill  for  the  purpose  of 
asserting  their  right  to  prevent  any  transfer  of  a  school  established 
by  or  connected  with  them  to  a  school  board  except  with  their 
consent 

In  this  suit  no  question  was  raised  as  to  the  vaKdity  of  the 
resolutions  for  transferring  the  school  to  the  School  Board.  With 
regard  to  the  circumstances  under  which  the  Elementary  EduoaHan 
Acty  1870,  was  passed,  the  15th  paragraph  of  the  National  Sodetj^e 
biU  stated  as  follows : — 

r 

''When  the  Elementary  Education  Act,  1870,  was  under  the 
consideration  of  the  Legislature,  the  Plainti£b  exerted  themselves 
to  protect  the  interests  of  the  numerous  schools  existing  throagh- 
out  the  country  which  had  been  established  and  were  maintained 
on  the  basis  of  religious  education  being  taught  therein  according 
to  the  principles  of  the  Established  Church,  including;  more  espe- 
cially, those  schools  which  had  been  established  with  the  assistance 
of  the  Society,  or  had  been  placed  in  union  with  it  In  con- 
Bequence  of  these  exertions,  divers  alterations  were  made  in  the 
Act  during  its  progress  through  Parliament,  and^  the  intention  of 
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the  Aot»  as  ultimately  passed,  was,  and  is,  that  no  school  in  union     vxi.  IC 
with  the  Society  should  be  transferred  to  a  school  board  tinder       ig74 
the  Act  without  the  Society's  consent.    It  was  well  known  that,    jjf^^^^ 
as  the  fact  was»  according  to  the  rules  and  practice  of  the  Society     Soonmr 
no  alienation  of  any  school  in  union  with  it  was  permitted  before  SgboolBoabo 
the  passing  of  the  Act  without  the  Society's  consent,  and  this 
restriction  on  alienation  was  and  is  intended  to  be  preserred  by 
the  Act" 

The  bill  then  prayed  for  a  declaration  that  the  provisions  of  the 
trust  deed  ought  to  be  observed  in  the  management  of  the  school, 
and  that  no  departure  from  the  principles  of  education  according 
to  which  such  school  was  established  could  properly  be  effected 
without  the  sanction  of  the  National  Society,  and  also  for  a  decla- 
ration that  transfer  was  illegal,  and  an  order  for  a  re-conveyance 
to  the  trustees  of  the  school. 

The  two  suits  now  came  on  to  be  heard  on  motion  for  decree, 
but  the  general  question,  whether  the  consent  of  the  National 
Society  was  necessary  to  the  validity  of  a  transfer  to  a  school 
board  of  a  school  which  had  been  aided  by  them,  was  alone 
argued. 

Mr.  OoUon,  Q.C.,  and  Mr.  Kekeuneh,  for  the  Nationai  Society : — 

The  necessary  effect  of  a  transfer  to  the  School  Board  will  be  to 
subject  the  school  so  transferred  to  the  provisions  of  sect.  14  of  the 
ISementary  Education  Act  (1),  and  all  teaching  in  connection  with 
the  Catechism  or  formularies  of  the  Church  of  England  will  be 
absolutely  prohibited.  But  by  the  express  terms  of  the  trust 
deed  it  is  a  clear  breach  of  trust  on  the  part  of  the  trustees  to 
permit  a  transfer  which  excludes  teaching  in  accordance  with  those 
principles. 

It  was  to  prevent  such  breaches  of  trust  that  the  danse  requiring 
the  consent  to  a  transfer  of  aU  persons  whose  consent  was  required 


(1)  The  14th  aeetion  of  the  Act  is 
asfoUows: — 

**  Every  school  provided  by  a  school 
board  shall  be  conducted  under  the 
control  and  management  of  such  board 
in  accordance  with  the  following  regu* 
lations : — 


"1.  The  school  shall  be  a  public 
elementary  school  within  the  meaning 
of  this  Act; 

"2.  No  religious  catechism  or  re- 
ligious formulary  which  is  distinctive 
of  any  particular  denomination  shall 
be  taught  in  the  school.** 
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y.-0.  M.     for  alienation  was  inserted  in  the  Act.  In  this  case  it  is  the  Naiiofutl 

1874       Society  whose  consent  is  required.    Subscribers  to  the  NaUont^ 

Naitoval    Society  would  be  mnch  surprised  to  find  that  schools  estabUshed  by 

^^*^'""      thwn  could  be  diverted  from  the  purpose  for  which  they  weie^ 

SohoolBoard  founded  without  the  consent  of  the  Society. 

'       The  primary  trust  to  which  the  school  is  subject  is  its  union  witb 

^b^al'  ^^®  Naiiondl  Soeiety,  and  the  managers  can  only  transfer  the  school 
P  **  subject  to  the  trust.    The  obligation  to  obtain  the  consent  of  the- 

National  Society  was  evaded  in  the  present  case  by  omitting  all 

reference  to  the  fact  of  the  connection  between  the  school  and  the 
Society  in  the  application  to  the  School  Board.  But  the  trust  can 
only  be  discharged  by  obtaining  the  consent  of  the  Society  to  the 
transfer. 

Mr.  Qlasse,  Q.C.,  Mr.  Speed,  and  Mr.  Parke,  for  the  School  Board 
of  London  and  the  other  Defendants :— 

This  question  has  to  be  considered  with  reference  to  the  purpose 
and  policy  of  the  Elementary  Education  Act,  1870,  which  wds^ 
amongst  other  things^  to  bring  old  schools  under  the  management 
of  school  boards  to  be  constituted  under  the  Act.    The  mode 
provided  for  effecting  this  was  by  transferring  them  to  school 
boards  under  the  provisions  of  sect.  28.    That  section  is  carefully 
and  elaborately  framed  so  as*  to  give  all  persons  interested  in  a 
school  suitable  opportunities  of  giving  effect  to  their  views.    Bat* 
it  was  not  intended  that  a  person  or  society  should  have  the  power 
of  obstructing  the  working  of  the  Act  by  vetoing  a  transfix  whidii 
the  managers  desired  to  make.    The  section  first  of  all  provider 
the  mode  in  which  the  managers  of  a  school  are  to  proceed  ia 
"*     effecting  a  transfer^     Then  follows  the  dause  relied  on  by  the 
Society^  but  which  does  not  apply  to  them,  because  the  present 
trust  deed  ccmtains  no  provision  for  alienation  at  all.    The  clause 
isy  in  fact,  chiefly  a  prospective  one.    But  the  National  Society 
have  really  all  the  power  they  require  by  the  clause  which 
follows,  by  which  they  are  enabled  to  appear  before  the  Education 
Department  and  state  their  objections  to  the  transfer.    And  they 
have  in  fact  availed  themselves  of  this  power,  and  have  appeared 
before  the  Education  Department  and  stated  their  objections. 
If  the  view  contended  for  by  the  National  Society  were  correct^ 
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no  transfer  could  ever  be  effected  except  with  the  consent  of  the     V.  a  m; 
founder  of<a  school.  1874 

The  question  has,  to  a  certain  extent^  been  raised  in  another    Natioval 
form  in  In  re  Bumham  NaHonal  Schools  (1),  where  it  was  held     ®°*^** 
that  there  was  no  right  of  objection  to  the  appointment  of  parti-  So«x«»  BaAiii> 

cular  persons  as  new  tmstees  of  a  school  by  the  Oharity  Com-        

missioners,  on  the  ground  that  the  persons  so  appointed  might     Gbhskal* 
afterwards  transfer  the  school  to  a  school  board.  *  ^^l:^jg^ 

Mr.  Cotton^  in  reply : — 

This  question  effects  not  only  the  NaHofud  Soeidy^  but  all  bodies 
having  anything  to  do  wiih  religious  education. 

It  is  not  the  object  of  the  Act  to  secure  an  uniform  system'  of 
education,  but  simply  to  supply  any  deficiencies  in  the  existing 
means  of  education. 

It  is  quite  inconsistent  with  the  scheme  of  the  trust  deed  that 
the  school  should  be  put  under  the  School  Board ;  for  the  14t]| 
section  of  the  Act  expressly  excludes  all  religious  formularies. 
There  is  nothing  in  the  general  scope  of  the  Act  empowering 
managers  to  violate  their  trust  deed.  The  23rd  clause  only  applies 
where  the  managers  of  a  school  have  power  to  control  the  educa* 
tion  60  as  to  exclude  religion,  and  this  is  impossible  ia  the  case  of 
national  schools.  The  only  consistent  construction  to.  be  put  upon 
the  Act  is  to  hdd  that  where  a  trust  deed  provides  for  union  with 
a  particular  body  no  transfer  can  be  made  without  the  consent  of 
that  body. 

Sib  R.  Malins,  V.C.  : — 

The  question  now  raised  is  of  very  great  importance.  The 
National  Society  was  incorporated  and  established  by  Boyal  Charter 
in  1817,  with  the  express  object  of  ''promoting  the  education  of 
the  poor  in  the  principles  of  the  Established  Church  throughout 
England  and  Wales ;"  and  it  appears  by  a  report  of  .the  Society 
that  since  its  institutiim  it  has  spent  more  than  £500,000  in  carry* 
ing  out  that  purpose.  The  Society  ie^  therefore,  entitled  to  the 
highest  respect  and  regard. 

It  is  not  to  be  wondered  at  that  a  society  instituted  for  such  a 

(1)  Law  Rep.  17  Eq.  241. 
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Y.-0,  K.     purpose  should  feel  great  auxiety  at  the  prospect  of  the  transfer  of 

1874        any  schools  established  by  or  in  connection  with  it  to  a  school  board 

Na^oetal    when  it  is  found  that,  under  the  14th  section  of  the  Elementanf 

^oaoTY     Education  Aet,  1870^  any  school  so  transferred  would  be  subject  to 

SoboolBoasd  the  provision  that  no  religious  catechism  or  religious  fonndaiy 

OF  IjOWPOW  ♦  ^  • 

distinctiye  of  a  particular  denomination  should  be  taught  in  it 

Then  the  question  which  has  been  raised  between  the  NaUamd 
Society  and  the  School  Board  of  London^  whether  this  school  at 
Camberwdl  can  be  so  transferred  without  the  consent  of  the  Society, 
must  be  decided  upon  grounds  applicable  to  the  case  of  every  school 
established  by  the  NaUanal  Sooiety — ^that  is  to  say,  upon  the 
proper  construotiou  of  the  Act  of  Parliament  in  question;  bat 
before  I  go  to  that,  I  think  I  must  read  the  15th  paragraph  of 
the  bilL  [His  Honour  then  read  the  15th  paragraph,  and  ocm- 
tinned : — '\ 

That  is  a  statement  that  it  was  intended  that  this  power  of 
vetoing  a  transfer  should  be  preserved,  but  I  confiass  that  I  haye 
not  been  able  to  find  that  the  Act  reserves  any  such  power. 

Now  the  particular  case  out  of  which  this  question  arises  is  this: 
It  appears  that  in  the  year  1867,  the  clergyman  of  the  parish  and 
a  number  of  gentlemen  who,  no  doubts  were  living  in  the  district, 
were  very  desirous  of  establishing  a  school  in  connection  with  the 
Church  of  England^  and^they  expended  some  £2600  in  establish- 
ing the  school.  As  was  to  be  expected,  they  applied  to  the 
National  Sooiety  for  assistance,  and  the  Society  contributed  £200| 
and  a  trust  deed  was  executed. 

[His  Honour  then  read  the  clause  of  the  trust  deed  above  stated, 
and  continued : — ] 

There  is  no  provision  in  the  deed  for  an  alienation  of  the 
school,  and  there  is  certainly  no  provision  that  it  should  not  be 
alienated  without  the  consent  of  the  National  Society.  1  am 
therefore  unable  to  find  that  there  is  any  restriction  on  alienation. 

Then,  in  ^e  year  1871,  the  Elementary  Education  Act,  1870, 
having  been  passed,  some  of  the  parties  connected  with  this  school, 
including  the  clergyman  of  the  parish,  became  desirous  that  it 
should  be  transferred  to  the  School  Board  of  XofuZon,  and  accord- 
ingly they  took  the  necessary  steps  to  obtain^  the  transfer  under 
the  23rd  section  of  the  Act.    The  provision  is  a  general  one ;  bat 
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in  this  case  the  transfer  is  to  be  made  to  the  School  Board  of  V.-O.  IL 
London.  Now  there  are  yarions  clauses  inserted  in  this  section  1874 
for  the  protection  of  those  Tvho  are  interested  in  the  schools  in  natioval 
respect  to  which  any  arrangement  for  a  transfer  has  been  pro-  »<^ 
posed.  One  very  material  and  proper  one  is  the  following :  ®^^i^2f^ 
^  The  Education  Cepartment  shall  consider  and  have  due  regard 
to  any  objections  and  representations  respecting  the  proposed 
transfer  which  may  be  made  by  any  person  who  has  contributed 
to  the  establishment  of  such  school.'*  That  means  a  person  or 
body.  Accordingly,  the  National  Booiety^  having  a  great  objection 
to  this  transfer,  did  appear  before  the  Education  Department  of 
the  Privy  Council,  and  the  Education  Department  decided  not  to 
interfere  in  any  way  to  restrict  the  transfer.  Then  in  July,  187!2, 
this  information  was  filed.  But  the  transfer  having  been  executed 
it  was  thought  proper  by  the  National  Society  that  they  should 
come  before  the  Court  as  Plaintiff,  and  raise  the  general  question 
whether  such  transfers  as  this  could  be  made  without  their  con- 
sent Accordingly  they  filed  their  bill  on  the  16th  of  November, 
1872.  It  raises  the  general  question,  and  inasmuch  as  what  I 
am  now  deciding  will  apply  to  most  of  the  schools  connected  with 
the  National  Sooiety,  it  is  a  question  of  the  highest  possible  im- 
portance. Now,  since  the  trust  deed  of  1867  contains  no  provision 
making  the  consent  of  any  person  necessary  for  the  validity  of  a 
transfer,  I  have  to  determine  whether,  assuming  that  all  managers 
of  the  school  concurred  in  this  transfer,  it  was  necessary  for  them 
to  obtain  any  other  consent.  The  various  restrictions  of  the  23rd 
section  are  mainly  relied  upon.  There  is,  first  of  all,  the  general 
provision  empowering  managers  to  make  arrangements  with  the 
school  boards  for  transferring  schools.  [His  Honour  then  read  the 
first  sub-clause  of  sect.  23,  and  continued : — ]  This  has  been  com- 
plied with ;  but  the  Plaintiffs  rely  chiefly  upon  this  proviso :  **  Pro- 
vided that  where  there  is  any  instrument  declaring  the  trusts  of 
the  school  ** — there  is  such  an  instrument  here — ''  and  such  instru- 
ment contains  any  provision  for  the  alienation  of  the  school  by 
any  persons,  or  in  any  manner,  or  subject  to  any  consent,  any 
^3Lrrangement  under  this  section  shall  be  made  by  the  persons  in 
the  manner  and  with  the  consent  so  provided.''  In  this  instance 
the  deed  declaring  the  trusts  of  the  school  contains  no  provision 
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V.-0.  M.     for  the  alienation  of  the  school  by  any  persons,  or  in  any  manner, 

187^        or  subject  to  any  consent,  and  consequently  the  provision  is,  in  my 

National    opinion,  clearly  inapplicable;  and  the  complete  answer  to  thd 

BooiETT     argument  upon  that  provision  is,  that  it  has  no  application,  because 

School  Board  the  trust  deed  does  not  contain  that  which  is  required  to  make  the 

OP  LONIX)N.  * 

concurrence  necessary. 

Genebal  Then  Mr.  Cotton  says,  with  great  force,  that  no  doubt  all  persons 
Ehgubb  connected  with  the  National  Society  would  be  surprised  to  find 
^— *  that  under  this  Act  of  Parliament  the  Society  has  no  voice  in  the 
alienation  of  those  school-houses  which  have  been  established  in 
a  great  degree  by  means  of  ito  own  funds,  and  with  which  it  is  so 
nearly  connected  that  it  may  be  considered  their  patron  and  8np> 
porter.  And  it  is  certainly  extraordinary  that  the  Act  of  Parlia- 
ment should,  as,  according  to  my  view  of  it,  it  does,  give  power  to 
the  managers  of  a  school  to  alienate  without  allowing  the  Natumd 
Society  any  voice  whatever.  But  the  Society  is  not  altogether 
excluded.  There  is  the  clause  providing  that  ^  the  Educational 
Department  shall  consider  and  have  due  regard  to  any  objections 
and  representations  respecting  the  proposed  transfer  which  may  be 
made  by  any  person  to  the  establishment  of  such  school."  That 
gave  the  Society  a  locm  standi  to  appear  before  the  Edacation 
Department,  of  which  it  availed  itself,  and  the  Education  Depart- 
ment decided  against  the  objection.  That  tribunal  was  established 
by  the  Act  of  Parliament  for  the  purpose  of  deciding  this  sort  of 
question,  and  I  think  that  its  decision  is  final. 

I  may  further  say  that  this  23rd  section  seems  to  me  to  be  framed 
with  regard  to  the  best  interests  of  all  persons,  for  here  is  another 
clause  which  has  been  much  relied  and  commented  upon.  [His 
Honour  then  read  the  saving  clause  at  the  end  of  sect.  23,  and 
continued : — ]  That  is,  where  any  person  over  and  above  the  man- 
agers has  an  interest  in  the  school,  no  transfw  interfering  with  his 
right  can  take  place  without  his  consent.  This  is  again  an  instance 
in  which  vested  interests  are  protected  by  the  Act  of  Parliament 
It  seems  to  me  to  be  impossible  to  come  to  any  other  conclusion 
than  that  the  consent  of  the  Natumal  Society  is  not  necessary  to 
a  transfer ;  and  I  am  not  prepared  to  say  that  it  would  have  been 
vrise  that  such  a  power  of  vetoing,  which  would  have  been  a  very 
formidable  one,  should  have  existed. 
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On  the  question  of  the  injustice  of  transferring  schools  estab-  y..c.  k. 
lished  for  the  purpose  of  educating  children  in  the  doctrines  of       1871 

the  Church  of  England  to  school  boards,  where  every  particular  ^^^^^^^^ 

doctrine  is  excluded,  it  should  be  observed  that  in  this  particular  Socistt 
case  there  is  a  provision  for  a  portion  of  time  on  two  days  in  the  School  Boabd 

week  being  allowed  for  the  children  whose  school  is  thus  trans-  °'     ^"^^ 

ferred  to  the  School  Board  of  LoTidan,  being  educated  and  brought  -^^orney- 

up  in  the  principles  of  the  Church  of  England,  but  probably  this  «• 

is  not  provided  in  a  form  very  convenient  or  satisfactory  to  the  _-. 
National  Soeiety. 

Solicitors:  Messrs.  G.  A.  Crawley  dk  Arnold;  Messrs.  Qedgo, 
Kirby,  dk  MmeU.      ' 


PLUMEE  V.  GREGORY.  v.^.  M. 

[1872    P.    96.]  1^* 


June  8,  9 ; 
Partnership-^^oint  and  Several  Liability — Money  received  hy  Partner — Ordi"       Xug.  1, 

nary  Busine$8  of  SdicitorB — Parties-^ Non^nder  of  Co^partner — Laches,  — - 

The  Plaintiff,  a  married  woman,  a&d  her  hosbandi  ware  olieaU  of  J.  and  PT., 
a  father  and  son^  who  carried  on  business  together  in  partnership  as  solicitors. 
In  1859  the  Plaintiff  became  possessed  to  her  separate  use  of  a  sum  of  £9000, 
which,  in  consequence  of  her  husband's  pecuniary  difficulties,  she  was  advised 
by  the  solicitors  to  invest  without  his  ooncorrenoe.    On  the  soggestiQa  of  /• 
and  W,  she  advanced  to  them  £1300,  part  of  the  £3000,  which  they  required 
for  another  client  to  complete  a  purchase  of  an  advowson,  on  the  security  of  a 
written  undertaking  signed  by  both  to  execute  a  legal  mortage  of  the  ad- 
vowson to  her  when  the  transaction  was  completed.     The  Plaintiff  8ub« 
sequently  handed  the  remaining  £1700  to  IF.,  on  the  representation  by  him 
alone  that  it  would  be  invested  on  mortgage  of  the  real  estate  of  another 
client    In  January,  1865,  J,  died,  having  retired  from  the  business  in  1862, 
and  in  May,  1865,  the  Plaintiff  was  fraudulently  induced  by  W.  to  execute  a 
deed  constituting  him  the  sole  trustee  of  the  £3000,  and  empowering  him 
to  invest  it  as  he  thought  proper,  without  being  answerable  for  any  loss.  No 
legal  mortgage  of  the  £1300  was  ever  effected,  and  in  1868  it  was  pud  off  to 
W,  under  the  authority  of  the  deed  of  1865,  and  it  and  the  £1700,  which  had 
never  been  invested,  were  spent  by  W.    He  continued  to  pay  the  Plaintiff 
interest  on  these  funds  till  November,  1871,  and  died  insolvent  in  March, 
1872  :— 
Beldf  on  bill  against  the  executors  of  J,  and  TPI, 
(1)  That  J*8  estate  was  liable  to  make  good  the  loss  of  the  £1300 : 
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T.-0. 11  (2)  That  in  oonsequenoe  of  the  i^;u]ar  payment  of  interest  by  W^  ladM 

was  not  attributable  to  the  Plaintiff  for  not  enforcing  her  rights  sooner: 
(3)  That  the  dealing  with  the  £1700  was  not  part  of  the  regular  bmaen 
Pltjioeb  of  J.  and  TT.  as  solicitors,  and  the  receipt  of  it  by  one  partner  alone  did  not 

Gbuobt  make  the  other  partner  liable,  and  J.'s  estate  was  not  liable  to  replace  tiiis 

._  '  fund. 

During  part  of  these  transactions  0,  was  also  a  partner  with  J,  and  W^  kt 
he  was  not  a  party  to  the  frauds,  and  no  guilty  knowledge  was  attributed  to 
him: — 

ffeU  that  the  Plaintiff  might  proceed  agunst  any  or  all  of  the  pirties 
jointly  and  severally  liable,  and  that  C.  was  not  a  necessary  party  to  tbe 
suit 
Atkinion  v.  Maekrdh  (1)  considered. 

XHE  object  of  this  suit  was  to  establish  against  the  estate  of  a 
deceased  solicitor  the  liability  to  repay  two  several  sams  of  £1300 
and  £1700  respectively,  alleged  to  have  been  advanced  to  the  firm 
of  which  he  was  a  partner.^ 

The  late  Mr.  Jonas  Qregory  had  for  many  years  caiiied  on 
bosiness  as  a  solicitor  in  partnership  with  his  son,  Mr.  W€Biam 
Qregcry^  under  the  name  of  ''  Qregcry  dt  Son"  and  for  a  short 
time  before  his  retirement^  which  took  place  in  1862,  in  partner- 
ship also  with  a  Mr.  Thomas  Clark,  nnder  the  altered  name  of 
«  Qregwy,  Son,  dt  dark:' 

One  of  the  clients  of  the  firm  was  Captain  Plumer,  the  husband 
of  the  Plaintiff,  Mrs.  Jessica  Plumer,  and  it  appeared  that  he 
and  his  &mily  had  been  on  very  friendly  terms  with  Mr.  Jotm 
Qregory  and  his  family,  and  left  the  management  of  their  affaiis 
entirely  in  the  hands  of  Messrs.  Qregory  dt  Son*  Captain  Pluimr 
and  the  Plaintiff  placed  the  most  nnbonnded  confidence  person- 
ally in  both  father  and  son. 

Captain  Plumer  had  been  very  unfortunate  in  the  management 
of  his  property,  and  by  the  year  1859  had  dissipated  a  coDader- 
able  fortune,  and  was  entirely  dependent  upon  his  wife's  reeonrces. 

In  April,  1859,  the  Plaintiff  had  become  possessed  of  a  sum  of 
£3000,  to  which  she  was  entitled  as  separate  estate ;  and  in  con- 
sequence of  her  husband's  want  of  business  habits  and  the  claims 
of  his  creditors,  it  was  thought  desirable  that  it  should  be  inyested 
without  his  being  consulted  in  the  matter,  or  even  knowing  what 
was  the  amount  of  the  fund  which  had  come  into  her  hands^  and 

(1)  Law  Bep.  2  Eq.  570. 
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she  accordingly  left  it  to  Messrs.  Qregcry  dt  Son  to  find  a  snitable     V.-0. 11 
inyestm^t  1874 

About  this  time  Messrs.  Qregory  dt  Son  weie  engaged  in  cany-  Tlumer 
ing  out  the  purchase  of  an  advowson  on  behalf  of  another  client, 
and  in  order  to  effect  this  object  they  reqnired  to  be  able  to  deposit 
a  considerable  sum  of  money  which  was  to  be  secured,  after  the 
purchase  was  completed,  by  mortgage  of  the  advowson ;  and  it  was 
proposed  and  ultimately  arranged  by  Mr.  William  Chregory  that 
£1300  of  the  required  fund  should  be  contributed  by  the  Plaintiff 
oat  of  the  £3000  in  her  hands,  and  a  memorandum  was  pre- 
pared and  ultimately  signed  by  both  the  Messrs.  Chreffory,  dated 
the  14ih  of  April,  1859,  which,  after  reciting  the  tacts  as  to  the 
intended  purchase,  and  acknowledging  the  receipt  of  the  £1300  by 
them,  continued  as  follows : — 

^Now,  in  consideration  of  the  said  adyance  the  said  Jonas 
Qregory  and  William  Qregory  do  hereby  respectively  undertake 
and  agree  with  the  said  Jemea  Phmer  in  manner  following,  that 
is  to  say,  that  immediately  upon  the  completion  of  the  said  pur- 
chase they  the  said  JotMS  Gregory  and  WiUiam  Qregory  will 
forthwith  deposit  with  the  said  Jesaioa  Plumer  all  the  title-deeds  re- 
lating to  the  said  adyowson,  as  and  by  way  of  an  equitable  security 
for  the  advance  of  £1300,  and  shall  and  will  as  and  when  called 
npon  so  to  do  by  the  said  Jeseioa  Plumer,  execute  all  proper  con- 
yeyances  and  assurances  by  way  of  mortgage  of  the  said  advowson 
for  securing  the  said  sum  of  £1300,  with  all  usual  powers  of  sale 
and  other  powers,  authoritiee^  and  covenants  for  effectually  securing 
the  said  sum  of  £1300  and  interest  thereon  at  the  rate  of  £5  per 
cent  by  equal  half-yearly  payments ;  and  the  said  Jotmb  Qregory 
and  WiUiam  Gregory  do  hereby  further  declare  and  agree  with  the 
said  Jenioa  Plumer,  that  in  the  meantime  and  until  the  said  mort- 
gage shall  have  been  executed  they  the  said  Jonas  Gregory  and 
WHUam  Gregory  will  stand  seised  and  possessed  of  the  said  advow- 
son of  Oby  upon  trust  for  the  said  Jessiea  Plumer,  her  heirs, 
executors,  administrators,  and  assigns,  as  a  security  for  the  said 
sum  of  £1300  and  interest,  and  shall  not^  nor  will  in  any  manner 
deal  with,  charge,  convey,  or  dispose  of  the  same  until  the  said 
sum  of  £1300  and  interest  shall  have  been  fuUy  paid  and 
satisfied. 
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T.-0. 11  (2)  That  in  oonsequeDoe  of  the  i^;u]ar  payment  of  intowt  by  W.,  laches 

1^4  ^'^^  ^^^  attributable  to  the  Plaintiff  for  not  enforcing  her  rights  sooner: 

%«»v^  (3)  That  the  dealing  with  the  £1700  was  not  part  of  the  regular  boaitfas 

Pltjioeb  of  jr.  gQ^  W,  as  solicitors^  and  the  receipt  of  it  by  one  partner  alone  did  not 

GbbgIost  make  the  other  partner  liable,  and  J.'s  estate  was  not  liable  to  replace  tius 

—.-  '  fund. 

During  part  of  these  transactions  C,  was  also  a  partner  with  J.  and  W^  bat 
he  was  not  a  party  to  the  frauds,  and  no  guilty  knowledge  was  attribnted  to 
him: — 

ffMf  that  the  Plaintiff  might  proceed  against  any  or  all  of  the  partiei 
jointly  and  severally  liable,  and  that  C.  was  not  a  necessary  party  to  the 
suit 
Atkinson  v.  Mackreth  (1)  considered. 

XHE  object  of  this  suit  was  to  OBtablish  against  the  estate  of  a 
deceased  solicitor  the  liability  to  repay  two  seyeral  sums  of  £1300 
and  £1700  respectiyely,  alleged  to  have  been  advanced  to  the  firm 
of  which  he  was  a  partner.^ 

The  late  Mr.  Jonas  Qregory  had  for  many  years  carried  on 
bosiness  as  a  solicitor  in  partnership  with  his  son,  Mr.  WiOim 
Qregory^  under  the  name  of  "  Qregory  dt  Son,*'  and  for  a  short 
time  before  his  retirement^  which  took  place  in  1862,  in  partne^ 
ship  also  with  a  Mr.  Thomas  Clark,  under  the  altoired  name  of 
«  Gregory,  Son,  &  Olarkr 

One  of  the  clients  of  the  firm  was  Captain  TIwimt,  the  husband 
of  the  Plaintiff,  Mrs.  Jeedca  Plumer,  and  it  appeared  that  he 
and  his  &mily  had  been  on  very  firiendly  terms  with  Mr.  Jonas 
Qregory  and  his  family,  and  left  the  management  of  their  affairs 
entirely  in  the  hands  of  Messrs.  Chregory  &  Son.  Captain  Flmver 
and  the  Plaintiff  placed  the  most  unbounded  confidence  person- 
ally in  both  father  and  son. 

Captain  Plvmer  had  been  very  unfortunate  in  the  management 
of  his  property,  and  by  the  year  1859  had  dissipated  a  consider- 
able fortune,  and  was  entirely  dependent  upon  his  wife's  resooreefi. 

In  April,  1859,  the  Plaintiff  had  become  possessed  of  a  sam  of 
£3000,  to  which  she  was  entitled  as  separate  estate ;  and  in  con- 
sequence of  her  husband's  want  of  business  habits  and  the  daims 
of  his  creditors,  it  was  thought  desirable  that  it  should  be  invested 
without  his  being  consulted  in  the  matter,  or  eyen  knowing  what 
was  the  amount  of  the  fund  which  had  come  into  her  hands,  and 

(1)  Law  Bep.  2  Eq.  570. 
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she  accordingly  left  it  to  Messrs.  Qregcry  dt  Son  to  find  a  suitable     V.-o.  M. 
inyestment.  1S74 

About  this  time  Messrs.  Gregory  dt  Son  were  engaged  in  carry-     tlumer 
ing  out  the  purchase  of  an  advowson  on  behalf  of  another  client,    ^  ^' 
and  in  order  to  effect  this  object  they  reqnired  to  be  able  to  deposit       ** 
a  considerable  sum  of  money  which  was  to  be  secured,  after  the 
purchase  was  completed,  by  mortgage  of  the  advowson ;  and  it  was 
proposed  and  ultimately  arranged  by  Mr.  William  Oregory  that 
£1300  of  the  required  fund  should  be  contributed  by  the  Plaintiff 
oat  of  the  £3000  in  her  hands,  and  a  memorandum  was  pre- 
pared and  ultimately  signed  by  both  the  Messrs.  Oregory ^  dated 
the  14th  of  April,  1859,  which,  after  reciting  the  facts  as  to  the 
intended  purchase,  and  acknowledging  the  receipt  of  the  £1300  by 
them,  continued  as  follows : — 

^  Now,  in  consideration  of  the  said  advance  the  said  Jtmas 
Oregory  and  William  Gregory  do  hereby  respectively  undertake 
and  agree  with  the  said  Jeeaiea  Phmer  in  manner  following,  that 
is  to  BBj,  that  immediately  upon  the  completion  of  the  said  pur- 
chase they  the  said  Jonae  Oregory  and  William  Oregory  will 
forthwith  deposit  with  the  said  Jemca  Plwner  all  the  title-deeds  re- 
lating to  the  said  advowson,  as  and  by  way  of  an  equitable  security 
for  the  advance  of  £1300,  and  shall  and  will  as  and  when  called 
upon  so  to  do  by  the  said  Jeeeica  Flumer,  execute  all  proper  con- 
veyancea  and  assurances  by  way  of  mortgage  of  the  said  advowson 
for  securing  the  said  sum  of  £1300,  with  all  usual  powers  of  sale 
and  other  powers,  authorities^  and  covenants  for  effectually  securing 
the  said  gum  of  £1300  and  interest  thereon  at  the  rate  of  £5  per 
cent  by  equal  half-yearly  payments ;  and  the  said  Jonas  Chregory 
and  William  Oregory  do  hereby  further  declare  and  agree  with  the 
said  Jessica  Fhmer,  that  in  the  meantime  and  until  the  said  mort- 
gage shall  have  been  executed  they  the  said  Jonas  Oregory  and 
WHUam  Oregory  will  stand  seised  and  possessed  of  the  said  advow- 
son of  Oley  upon  trust  for  the  said  Jessiea  Plumer,  her  heirs, 
executors,  administrators,  and  assigns,  as  a  security  for  the  said 
sum  of  £1300  and  interest,  and  shall  not,  nor  will  in  any  manner 
deal  with,  charge,  convey,  or  dispose  of  the  same  until  the  said 
sum  of  £1300  and  interest  shall  have  been  fuUy  paid  and 
satisfied^** 


624  EQUITY  GASEa  [LB. 

y.-C.  M.         The  ciroamstances  under  which  the  advance  of  the  £1700  was 
1874       made  were  detafled  in  an  affidavit  of  the  Plaintiff  in  the  following 
Fluioeb     words : — 

Gbsgobt.  « I  mentioned  to  the  said  William  Oregory  one  evenbg  after  I 
bad  been  dining  with  him  and  his  wife,  that  I  had  a  further  8Qm 
of  money  in  my  hands  beyond  that  already  advanced  by  me  m 
the  security  of  the  said  advance,  which  I  wished  to  get  interest 
upon.  Some  weeks  after,  the  said  WiUiam  Qregory  called  npoii 
me,  and  told  me  that  his  firm  had  a  client,  Captain  Frederic,  wlio 
wanted  to  borrow  some  money  on  land  security,  and  that  they 
were  rather  short  of  money  at  their  bankers,  and  he  asked  me  to 
let  his  firm  have  the  money  which  I  had  lying  idle,  assuring  me 
that  it  would  be  perfectly  safe,  and  that  I  should  have  5  per  cent 
upon  it ;  and  I  thereupon^  in  consequence  of  his  statements,  handed 
the  said  sum  of  £1700  in  bank  notes  to  the  said  WiUiam  Qregory, 
I  believed  the  representation  that  such  investment  of  the  said  som 
on  mortgage  of  land  of  the  said  Captain  Frederick  (who  I  was 
further  informed  and  believed  had  a  large  landed  estate  in  Wales) 
would  be  immediately  made,  and  thoroughly  believing  that  the 
said  JoTUis  Gregory  and  William  Qregory  were  devoted  to  mj 
interests,  I  gave  no  more  thought  to  the  matter  at  that  time.  I 
received  no  security  of  any  kind  in  respect  of  the  said  sum  oi 
£1700  before  the  month  of  August,  1864.'* 

In  the  meantime,  on  the  31st  of  August^  1862,  Jonas  Gregorj 
retired  from  the  partnership.  In  the  year  1864,  however,  the 
Plaintiff,  in  consequence  of  the  suggestion  of  a  friend,  applied 
to  William  (Gregory  for  information  about  the  state  of  invest- 
ment of  the  £1700,  and  he  stated  in  answer  to  her  inquiries  that 
he  would  give  her  additional  security  by  way  of  a  bond,  and  he 
afterwards  sent  her  a  bond  for  £3500,  dated  the  14th  of  Augost, 
1864,  under  his  hand  and  seal  alone,  conditioned  to  be  void  on 
payment  to  the  Plaintiff  of  £1700  on  the  14th  of  August,  1869, 
with  interest  at  £5  per  cent,  per  annum. 

The  bill  alleged,  and  the  Plaintiff  in  her  affidavit  stated,  that 
from  want  of  knowledge  of  business  she  was  ignorant  of  the 
nature  of  the  security  she  obtained  by  means  of  the  bond. 

JonoB  Qregory  died  on  the  25th  of  January,  1865,  leaving  a 
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considerable  estate,  and  having  by  bis  will  appointed  two  of  the     V.-C.  K. 
Defendants  his  executors.    In  May,  1865,  the  Plaintiff  and  her       1874 
husband  were  induced  by  William  Qregory  to  execute  a  deed      pI^kb 
dated  the  29th  of  May,  1865,  the  contents  of  which  they  were  not         *• 

informed,  by  which  certain  live  and  dead  stock  and  other  articles       

purchased  by  means  of  the  separate  estate  of  the  Plaintiff  were 
assigned  to  William  Gregory,  and  he  was  constituted  a  trustee  of 
the  £3000,  and  was  empowered  to  invest  it  in  his  name  as  he  or 
the  Plaintiff  might  think  fit,  without  his  being  liable  for  any  loss 
occasioned  thereby,  and  he  was  to  hold  the  stocks,  funds,  and 
securities  upon  which  it  might  be  invested  upon  trust  to  pay  the 
income  to  such  persons  as  the  Plaintiff  might  appoint,  and  in 
default  of  appointment  to  herself  for  her  separate  use.  And  upon 
trust  to  pay  and  transfer  the  stocks,  funds,  and  securities  to  such 
persons  and  in  such  manner  as  the  Plaintiff  should  by  deed  or  will 
appoint. 

No  mortgage  of  the  £1300  was  ever  made  to  the  Plaintiff  or 
her  husband,  and  it  was  in  fact  paid  off  to  William  Qregory  in 
May,  1868,  upon  the  authority  of  the  deed  of  the  29th  of  May, 
1865.  The  £1700  never  was  invested,  and  both  these  sums  were 
applied  by  William  Qregory  to  his  own  purposes. 

The  Plaintiff  was  never  informed  by  him  or  any  one  else  that 
the  £1300  had  been  paid  off,  and  William  Qregory  continued 
till  the  month  of  November,  1871,  regularly  to  pay  her  interest 
at  the  rate  of  5  per  cent,  on  the  £3000.  William  Qregory  died 
in  March,  1872 ;  and  his  estate,  which  was  admitted  to  be  utterly 
insolvent,  was  represented  by  John  Qregory,  his  brother  and  acting 
executor. 

The  bill  prayed  for  a  declaration  that  the  estates  of  Jonas 
Gregory  and  William  Qregory  were  jointly  and  severally  liable  to 
repay  the  two  sums  of  £1300  and  £1700,  with  interest  at  the  rate 
of  5  per  cent.,  and  the  costs  of  the  suit,  and  for  consequential 
relief. 

The  14th  paragraph  of  the  bill  stated,  and  it  was  admitted 
by  the  answer  of  Jonas  Gregory's  executors,  that  Thovnas  Clark,  at 
one  time  a  partner  in  the  firm,  took  no  part,  except  a  formal  one, 
in  the  transactions  to  which  the  suit  related.  Jonas  Gregory's 
executors,  however,  submitted  by  their  answer  that  Qarh  was  a 
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y.-0.  M.     necessary  party  to  the  suit,  and  also  that  if  the  Plaintiff  ever 
1874        had  any  claim  against  Jonas  Oregory  or  his  estate,  such  daim  had 
p^^^d     been  long  ago  barred  by  delay  and  laches. 

Om^bt.        ]^  cb«o»,  Q.O.,  and  Mr.  E.  CuUer,  for  the  Plaintiff:— 

The  evidence  in  the  suit  establishes  that  both  the  funds  making 
up  the  £3000  came  into  the  hands  of  one  of  the  partners  on 
behalf  of  the  firm  in  the  usual  course  of  their  business  as  solicitors. 
As  regards  the  £1300,  it  is  not  necessary  to  resort  to  the  doctrines 
of  the  Court  as  to  making  one  partner  liable  for  money  reoeiyed 
by  another  partner.  The  signature  of  both  the  ChregoryB  to  the 
memorandum  makes  the  original  Uability  of  both  beyond  all 
question,  and  it  is  equally  clear  that  the  loss  of  the  fund  arose 
from  the  neglect  of  Jonas  Qregory  to  procure  a  legal  mortgage  of 
the  advowson  to  the  Plaintiff. 

The  case  as  to  the  £1700  is  also  brought  completely  within  the 
authority  of  the  recent  cases  of  Earl  ofDundonald  v.  Ma^erman  (1) 
and  St.  Aubyn  y.  Snuiri  (2).  The  Plaintiff  was  a  client  of  the 
firm,  and  was  advised  by  both  members  of  the  firm  at  different 
times.  The  £1700  was  received  by  William  Qregory  in  the 
course  of  the  management  and  settlement  by  the  firm  of  the 
affairs  of  the  Plaintiff,  who  was  then  their  client.  It  was  handed 
to  him  instead  of  being  invested  by  the  Plaintiff  or  her  husband, 
in  order  that,  in  pursuance  of  the  advice  given  by  them  as  her 
solicitors,  it  should  be  invested  without  the  knowledge  or  parti- 
cipation of  the  husband. 

Mr.  Hhert  appeared  for  Captain  Plumer. 

Mr.  Olasse,  Q.C.,  and  Mr.  Waller,  Q.O.,  for  the  executors  of 
Jonas  Oregory: — 

The  suit  is  defective  for  want  of  parties,  and  the  objection 
having  been  taken  by  the  answer,  can  now  be  insisted  upon. 
When  there  are  several  partners,  and  it  is  sought  to  make  one  of 
them  liable  for  money  paid  to  one  of  the  others,  all  the  partners 
roust  be  joined  in  a  suit  for  the  purpose :  Atkinson  v.  Maehreth  (3). 
Clark  is,  therefore,  a  necessary  party. 

(1)  Law  Bep.  7  Eq.  504.  (2)  Law  Rep.  5  Eq.  183 ;  Ibid.  3  Cb.  646. 

(3)  Law  Bep.  2  Eq.  570. 
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Mr.  Cotton,  on  the  question  of  parties :"—  y.^.  ic. 

In  Aihinson  v.  Maehreth  (1)  the  objection  was  that  the  partner       ^874 
who  had  received  the  money  was  not  made  a  party.    It  is  not     Flumeb 

mm 

suggested  that   Clark  had  any  share  in  the  transactions  com-    gbbqory. 
plained  of,  or  even  any  knowledge  of  them.    This  is  a  case  of       *^' 
joint  and  several  liability,  and  either  of  the  parties  so  liable  may 
be  sued  without  joining  the  other. 

Mr.  Ohsse,  in  reply : — 

AiUnson  v.  Maehreth  was  not  quite  a  case  of  first  instance. 
The  point  was  substantially  covered  by  Coppard  v.  AUen  (2),  which 
was  referred  to  during  the  arguments. 

Sir  R  Halins,  V.C.  : — 

I  am  of  opinion,  with  great  respect  for  the  late  Master  of  the 
Bolls,  that  either  the  decision  of  Atkinaon  v,  Mackreth  must  be 
considered  to  have  proceeded  upon  its  special  circumstances,  or  it 
cannot  be  brought  within  the  settled  rales  of  the  Court  In  my 
opinion,  where  there  is  a  joint  and  several  liability,  all  or  any  of 
the  parties  liable  may  be  sued  withont  joining  the  remainder.  So 
it  was  decided,  as  I  consider,  positively,  in  Gray  v.  Lewis  (3),  but 
inferentially  also  in  8t.  Aubyn  v.  Smart  (4),  where  a  fund  had  * 
been  misapplied  by  one  of  two  solicitors  carrying  on  business  in 
partnership,  and  in  a  suit  against  the  other  partner  alone  he 
was  made  liable  to  repay  it.  Atkinson  v.  Mackreth  would  have 
been  clearly  in  point  in  8t  Aiibyn  v.  Smart,  and  I  think  the 
parties  would  have  cited  it  if  they  had  considered  it  as  laying 
down  a  general  principle.  I  think,  therefore,  that  in  the  absence 
of  any  very  special  circumstances  all  or  any  of  persons  jointly 
and  severally  liable  may  be  sued. 

Mr.  Ohsse,  Q.C.,  and  Mr.  WdUer,  were  then  heard  on  the 
merits : — 

It  is  not  denied  that  Jonas  Gregory  originally  incurred  some 

(1)  Law  Rep.  2  Eq.  570.  (4)  Law  Rep.  5  Eq.  18C;   Ibid. 

(2)  2  D.  J.  &  S.  173.  3  Ch.  646. 

(3)  Law  Rep.  8  Eq.  626. 
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V.-G.  M.     liability.    This  original  liability  was  to  obtain  a  legal  mortgage 
1874       on  the  advowson,  and  if  no  loss  has  been  sustained  in  consequence 

P^]^Q      merely  of  the  neglect  to   perform  that  engagement,  then  the 
«•  original  liability  is  discharged  by  the  subsequent  conduct  of  the 

Plaintifif  in  trusting  William  Ghregory  alone.    The  loss  was  reallj 

occasioned  by  the  execution  of  the  deed  of  the  29th  of  Mav, 
1865,  which  was  an  authority  to  the  mortgagor  to  pay  off  the 
mortgage  on  the  receipt  of  William  Gregory  alone. 

The  transactions  relating  to  the  £1700  were  the  acts  of  Willtam 
Qregory  alone,  and  in  respect  to  them  Jonas  never  incurred  any 
liability  at  all.    It  is  only  as  to  acts  which  come  properly  within 
the  regular  business  of  a  solicitor  that  one  partner  can  be  made 
liable  for  the  default  of  another,  and  receiving  the  money  of 
clients  for  the  purpose  of  obtaining  investments  is  not  part  of  the 
ordinary  business  of  a  firm  of  solicitors :  Harman  v.  Johnson  (1) ; 
Bourdiilon  v.  BoeJie  (2) ;  Coomer  v.  Bromley  (3).    The  question 
here  is  really  which  of  two  innocent  parties  should  suffer  for  the 
default  of  a  third,  and  parties  who  have  by  negligence  caused  the 
success  of  a  fraud  have  no  right  to  special  consideration  by  the 
Court.    If  favour  is  es^tended  at  all  it  ought  to  be  to  those  who 
are  entirely  free  from  any  share  in  the  transaction.      In  pro- 
tecting Jonas  Qregonfs  estate  all  grounds  of  defence  may  be  fairly 
taken,  and  the  laches  of  the  Plaintiff  is  a  complete  defence.    She 
might  have  enforced  her  claini  long  ago,  and  having  waited  so 
long  must  be  considered  to  have  lost  any  title  to  the  assistance  of 

the  Court 
> 
Hr.  Macnagihten  appeared  for  the  executor  of  William  Qregory. 

Mr.  Cotton^  in  reply : — 

The  borrowing  of  the  £1300  was  clearly  the  act  of  both  the 
partners,  and  it  was  really  part  of  one  transaction  which  com- 
prised the  investment  of  the  whole  of  the  £3000.  The  La- 
bility, therefore,  of  both  the  partners  must  extend  to  the  whole 
fund. 

(I)  2  E.  &  B.  61.  (2)  27  L.  J.  (CJh.)  681. 

(3|  5  De  G.  &  Sm.  532. 
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Aug.  1.    Sib  B.  Malixs,  Y.G.,  after  stating  and  commentiiig    v.-C.  M. 
on  the  facts,  continued : —  I874 

With  regard  to  the  £1300, 1  do  not  see  a  single  circumstance     Plttmsb 
to  discharge  Jonas  Qregory  from  the  liability  to  the  Plaintiff  which    gbj^by. 

he  undertook  by  the  memorandum  of  agreement  of  the  14th  of       

April,  1859.  It  was  clearly  his  duty  to  see  that  the  money  was 
repaid  to  the  Plaintiff,  and  that  duty  he  overlooked.  His  joint 
debtor  continued  to  pay  interest  upon  it  down  to  November,  1871, 
and  there  is,  therefore,  no  ground  for  the  defence  set  up  by  the 
answer  of  the  executors,  that  if  the  Plaintiff  ever  had  any  claim 
against  Jonas  Qregory  or  his  estate,  such  claim  had  long  ago  been 
barred  by  delay  and  laches.  There  must,  therefore,  be  a  declara* 
tion  that  the  estate  of  Jonas  Gregory  is  liable  to  repay  this  sum 
with  interest  at  5  per  cent,  from  the  last  payment  of  intetest  made 
by  William  Qregory  in  November,  1871. 

The  question  as  to  the  £1700  depends  upon  different  prin- 
ciples. It  being  clear  that  Jonas  Qregory  never  received  any 
part  of  this  sum,  and  that  he  was  wholly  ignorant  of  the  fact  of 
his  son  having  received  it»  he  can  only  be  liable  ibr  it  on  the 
ground  that  his  partner's  receipt  for  it  was  his  receipt,  or  in  other 
words,  that  it  was  a  partnership  transaction.  It  is  clear  that  one 
partner  has  no  authority  to  bind  the  other  partners  by  borrowing 
money,  unless  it  is  borrowed  in  the  usual  course  of  business  and 
for  business  purposes.  These  principles  are  clearly  established,  I 
think,  by  the  two  authorities  which  were  cited  :  Harfnan  v.  Jokn^ 
son  (1)  and  BourdiUon  v.  Boche  (2).  Harman  v.  Johnson  is  a  case 
frequently  cited,  and  is  a  very  valuable  authority,  because  the 
ease  is  one  in  which  a  sum  of  £1670  was  paid  to  one  of  two 
partners  without  the  knowledge  of  the  other.  They  were,  as  in 
the  present  case,  solicitors.  The  question,  which  was  raised  upon 
an  action  against  the  other  partner,  came  on  for  trial  before  Lord 
Campbelly  who  directed  the  jury  that  the  other  partner  was  liable, 
inasmuch  as  the  receipt  of  money  by  Smith,  who  was  one  of  the 
partners,  for  the  purpose  of  its  being  laid  out  on  mortgage,  would 
be  an  act  within  the  scope  of  the  authority  which  Smith  had  as 
partner  with  the  Defendants,  for  that  attorneys  now,  as  part  of  their 
business,  acted  as  scriveners,  that  is,  in  laying  out  money  on 

(1)  2  E.  &  B.  61.  (2)  27  L.  J.  (Ch.)  681. 
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V.-O.  M.      secnritj.    There  was  a  motion  for  a  new  trial  on  the  gronnd  of 
1874        misdirection,  that  Lord  CamjfbeUTs  direction  that  one  partner  was 

P^^^^  liable  for  all  money  advanced  to  the  other  was  too  eztensiva  The 
case  was  argned,  and  Lord  CamfbeU  himself  gave  jndgme&t,  in 
which  he  decided  that  he  had  misdirected  the  jnrj.  He  says  (1) : 
^I  think  there  should  be  a  new  triaL  The  action  is  against 
JohMony  who  is  charged  in  the  character  of  a  partner  with  8miil 
in  the  calling  of  an  attorney.  There  is  no  evidence  going  beyond 
the  bare  fact  of  their  having  jointly  carried  on  the  bosiness  of 
attorneys.  I  think  that  an  attorney,  quA  attomeyy  is  not  a 
scrivener ;  that  his  business  is  to  act  in  a  Conrt  of  Law,  to  prepare 
conveyances,  to  examine  titles,  and  so  on ;  but  not  to  act  as  a 
scrivener.  A  scrivener  has  to  hold  the  money  put  into  his  hands 
until  he  has  an  opportonity  of  laying  it  out ;  but  this  employment 
of  scrivener  is  not  a  consequence  of  his  character  of  attorney. 
The  question,  then,  here  is,  whether  SmHk  was  acting  within  the 
scope  of  his  partnership  authority.  If  he  received  tiie  money 
generally  for  the  purpose  of  laying  it  out,  he  was  not  acting 
within  his  calling  of  attorney.  Attorneys  frequently  do  act  as 
scriveners,  in  the  foil  sense  of  the  term ;  but  there  is  no  evidence 
that  Smith  and  Johntan  did  so,  or  that  the  money  received  vas 
received  for  purposes  within  the  object  of  the  partnership.  Thei^ 
was  strong  evidence  that  SmUh  received  the  money  to  be  laid  cot 
upon  mortgage,  and  that  he  induced  Mrs.  Harman  " — that  is,  the 
Plaintiff — *'  to  entrust  him  with  the  money  by  representing  that 
had  a  security  ready ;  but  I  cannot  say  that  this  was  conclusive. 
And,  when  I  advert  to  the  terms  in  which  I  directed  the  jury,  I 
think  that  they  were  too  general.  For,  if  the  meaning  of  Mrs. 
Barman  was,  that  a  security  should  be  found,  and  that  the  money 
should  be  left  in  order  to  be  invested  in  some  mortgage  that  might 
be  found  to  be  an  eligible  security,  then  the  business  was  not  to  be 
performed  in  the  character  of  an  attorney.  I  think,  therefore, 
that  the  question  was  left  too  widely  to  the  jury :  it  should  hare 
been  left  more  pointedly  to  them,  whether  the  money  was  placed 
in  Smith's  hands  for  the  purpose  of  being  advanced  on  a  particular 
mortgage,  or  whether  it  was  deposited  with  him  until  he  could  fiud 
a  proper  mortgage.    Had  it  been  so  left»  the  jury  should  hare 

(1)  2  E.  &  B.  65. 
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been  told  to  find  for  the  Plaintiff  on  the  first  supposition,  and  for  y,^,  n. 
the  Defendant  on  the  second."    The  other  learned  Jndges  oon-       ig74 

cnried  in  that  view,  and  a  new  trial  was  directed.  Plwib 

The  same  point  arose  before  the  yice-Ohancellor  Wood  in  the  _   «- 

Grboobt. 

case,  also  of  frequent  reference^  and  I  mtist  saj  of  very  valuable       

authority,  BowrdiOon  v.  Boehe  (1).  There  it  was  a  trust  fund. 
The<  facts  are  shori  Under-  the  will  of  WiUiam  Benedict  Bouir^ 
dSlon  certain  trust  moneys  were  vested  in  trustees,  then  repre- 
sented by  the  Plaintifis,  upon  trusts  for  investment,  and  to  pay  the 
income  to  Mrs.  BowrdiOon  for  life,  and  so  forth.  Part  of  the  trust 
fund  oonaistedof  £2000  lent  on  mortgage^  to  one  Mnt^  and*  in 
1828,  the  mortgagor  being  about  to  redeem  the  mortgage  and  sell 
the  premises  to  one  BaUey^  Boehe  recommended  that  the  mortgage 
mcmey,  when  paid  off^^  should  be  rednvested,  and  to  this  the 
trustees  assented.  The  draft  of  the  conveyance  to  BaiUey  was 
then  prepared  and  submitted  to  Messrs.  BoeUe  db  PlowtMny  who 
approved  thereof,  the  memorandum  of  approval  being  in  Plouh 
man's  handwriting.  On  the  9th  of  February  the  purchase  was 
completed,  and  then  the  money  was  paid  to  Boehe,  and  remained 
in  his  bands  to  be  invested.  A  specific  security  was  at  one  time 
mentioned,  but  there  was  nothing  to  shew  that  the  specific  mort- 
gage was  pointed  out  at  the  time  when  the  money  was  recerred. 
Boehe  died  insolvent,  and  the  question  was,  whether  Plaunnan, 
under  those  circumstances,  was  liable.  The  Vice-chancellor  Wood, 
after  stating  the  fact%  said  it  was  clear  that  as  to  all  matters 
within  the  ordinary  range  of  partnership  business,  each  partner 
was  the  agent  of  the  other,  and  bound  by  his  acta  and  represen- 
tations. He  then  goes  on  to  discuss  what  is  the  extent  of  the 
authority  of  a  solicitor,  quotes  the  case  of  Vinetf  v.  Chaplin  (2), 
which  estaUishea  that  it  is  not  within  the  authority  of  a  solicitor 
to  receive  purchase-money,  nor  within  his  authority  to  receive 
mortgage  money,  and  then  he  puts  it  thus  (3):  ''There  was 
nothing  whatever  in  the  partnership  books  relating  to  the  transac- 
tion, nor  anything  by  which  Plowman  was  bound  to  know  of  the 
receipt  of  the  money  by  Boehe  as  a  matter  of  business."  After 
referring  to  the  nature  of  the  evidence  by  which  the  case  was 

(1)  27  L.  J.  (Qu)  68L  (2)  2  De  Q.  &  J.  468. 

(3)  27  L.  J.  (Oh.)  685. 
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Y.-0. 11  (2)  That  in  oonseqaenoe  of  the  regular  payment  of  interest  by  W.^  laches 

was  not  attributable  to  the  Plaintiff  for  not  enforcing  her  rights  sooner : 
(3)  That  the  dealing  with  the  £1700  was  not  part  of  the  regular  busines 
Pluueb  of  J.  and  W.  as  solicitors,  and  the  receipt  of  it  by  one  partner  alone  did  not 

OuoosT  make  the  other  partner  liable,  and  JJ$  estate  was  not  liable  to  replace  this 

.—  *  fund. 

Daring  part  of  these  transactions  C  was  also  a  partner  with  J.  and  Fl,  hat 
he  was  not  a  party  to  the  frauds,  and  no  guilty  knowledge  was  attributed  to 
him:— 

JBMf  that  the  Plaintiff  might  proceed  against  any  or  all  of  the  partJet 
jointly  and  severally  liable,  and  that  C,  was  not  a  necessary  party  to  the 
suit 
Atlnnton  v.  Maaknih  (1)  considered. 

XHE  object  of  this  suit  was  to  establish  against  the  estate  of  a 
deceased  solicitor  the  liability  to  repay  two  several  sums  of  £1300 
and  £1700  respectiyely,  alleged  to  have  been  advanced  to  the  finn 
of  which  he  was  a  partner.. 

The  late  Mr.  Jonas  Oregory  had  for  many  years  carried  on 
business  as  a  solicitor  in  partnership  with  his  son,  Mr.  WiOiaim 
Orefforffi  under  the  name  of  "  Qregory  dt  Son"  and  for  a  short 
time  before  his  retirement,  which  took  place  in  1862,  in  partnei^ 
ship  also  with  a  Mr.  Thomas  Clark,  under  the  altered  name  of 
«*  Qregory,  Son,  d  Olarh:' 

One  of  the  clients  of  the  firm  was  Captain  Plumer,  the  husband 
of  the  Plaintiff,  Mrs.  Jessica  Plumer,  and  it  appeared  that  he 
and  his  &mily  had  been  on  very  friendly  terms  with  Mr.  Jonas 
Oregory  and  his  family,  and  left  the  management  of  their  afibiis 
entirely  in  the  hands  of  Messrs.  Oregory  dt  Son.  Captain  Plumer 
and  the  Plaintiff  placed  the  most  unbounded  confidence  person- 
ally in  both  father  and  son. 

Captain  Plumer  had  been  very  unfortunate  in  the  management 
of  his  property,  and  by  the  year  1859  had  dissipated  a  oonsider- 
able  fortune,  and  was  entirely  dependent  upon  his  wife's  resources. 

In  April,  1859,  the  Plaintiff  had  become  possessed  of  a  sum  of 
£3000,  to  which  she  was  entitled  as  separate  estate ;  and  in  con- 
sequence of  her  husband's  want  of  business  habits  and  the  daims 
of  his  creditors,  it  was  thought  desirable  that  it  should  be  invested 
without  his  being  consulted  in  the  matter,  or  even  knowing  what 
was  the  amount  of  the  fund  which  had  come  into  her  hands,  and 

(1)  Law  Bep.  2  Eq.  670. 
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she  accordingly  left  it  to  Messrs.  Qregory  dt  San  to  find  a  suitable     Y.-O.  M. 
inyestment  1874 

About  this  time  Messrs.  Qregory  d  Son  were  engaged  in  carry-      pIumbr 
ing  out  the  purchase  of  an  advowson  on  behalf  of  another  client,     ^  ^* 
and  in  order  to  effect  this  object  they  required  to  be  able  to  deposit       — 
a  considerable  sum  of  money  which  was  to  be  secured,  after  the 
purchase  was  completed,  by  mortgage  of  the  advowson ;  and  it  was 
proposed  and  ultimately  arranged  by  Mr.  WtUtam  Qregory  that 
£1300  of  the  required  fond  should  be  contributed  by  the  Plaintiff 
out  of  the  £3000  in  her  hands,  and  a  memorandum  was  pre- 
pared and  ultimately  signed  by  both  the  Messrs.  Qregory,  dated 
the  14th  of  April,  1859,  which,  after  reciting  the  &cts  as  to  the 
inteuded  purchase,  and  acknowledging  the  receipt  of  the  £1300  by 
them,  continued  as  follows : — 

*^  Now,  in  consideration  of  the  said  advance  the  said  Jonas 
Qregory  and  WtQiam  Qregory  do  hereby  respectively  undertake 
and  agree  with  the  said  Jeeaiea  Plumer  in  manner  following,  that 
is  to  say,  that  immediately  upon  the  completion  of  the  said  pur- 
chase they  the  said  Jonas  Qregory  and  WtUiam  Gregory  will 
forthwith  deposit  with  the  said  Jessica  Plumer  all  the  title-deeds  re- 
lating to  the  said  advowson,  as  and  by  way  of  an  equitable  security 
for  the  advance  of  £1300,  and  shall  and  will  as  and  when  called 
upon  so  to  do  by  the  said  Jessica  Plumer,  execute  all  proper  con- 
veyances and  assurances  by  way  of  mortgage  of  the  said  advowson 
for  securing  the  said  sum  of  £1300,  with  all  usual  powers  of  sale 
and  other  powers,  authorities,  and  covenants  for  effectually  securing 
the  said  sum  of  £1300  and  interest  thereon  at  the  rate  of  £5  per 
cent  by  equal  half-yearly  payments ;  and  the  said  Jonas  Chegory 
and  William  Gregory  do  hereby  further  declare  and  agree  with  the 
said  Jessica  Plumer,  that  in  the  meantime  and  until  the  said  mort- 
gage shall  have  been  executed  they  the  said  Jonas  Gregory  and 
WHUam  Qregory  will  stand  seised  and  possessed  of  the  said  advow- 
son of  Oley  upon  trust  for  the  said  Jessica  Plumer,  her  heirs, 
executors,  administrators,  and  assigns,  as  a  security  for  the  said 
sum  of  £1300  and  interest,  and  shall  not,  nor  will  in  any  manner 
deal  with,  charge,  convey,  or  dispose  of  the  same  until  the  said 
sum  of  £1300  and  interest  shall  have  been  fully  paid  and 
satisfied.** 
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V.-aB.  YOUDE  V.  CLOUD. 

}^  [1871    Y.    3L] 

AprU  21  : 

JwM  5,  6,  9.   TrutUe  and  Cestui  que  Trust — Negligence  of  Trustee — Ignorance  of  the  existinee 

*~^  of  a  Trust — Exoneration  of  Thisteefivm  Liability — Costs, 

A  testator,  who  died  on  the  25th  of  Augost,  1839,  by  his  will,  dated  on 
the  16th  of  the  same  month,  made  a  general  devise  to  two  trustees,  whom 
he  also  appointed  executors,  of  his  real  and  personal  estate,  upon  trust  "so 
aoon  as  possible  after"  his  decease  to  oonTert  the  whole  into  money,  sod 
stand  possessed  of  the  proceeds  for  the  ^benefit  of  the  Plaintifi^  his  giaod- 
daughter,  then  an  infant,  and  since  married  to  the  co-PIaintifT.  The  only 
real  estate  of  which  he  died  possessed  was  the  moiety  of  a  public-house^ 
and  an  adjoining  piece  of  land,  and  the  nature  of  bis  interest  was  a  btss 
fee^  expectant  on  the  death  without  male  issue  of  a  tenant  for  life;  or  con- 
tingent on  the  iailure  of  such  issue  without  the  estate  in  tail  male  hsTing 
been  barred.  One  of  the  trustees  died  soon  after  the  testator.  On  the  Uth 
of  May,  1849,  the  tenant  for  life  died  without  issue,  and  possession  of  the 
property  was  taken  by  strangers  to  the  present  salt.  In  April,  1852,  the 
granddaughter  attained  twenty-one»  and  the  sunriving  trustee  acooonted  to 
her  for  the  personal  estate,  and  obtained  her  release  in  full  of  all  demands. 
Afterwards  the  facts  respecting  the  real  estate  became  partially  known  to 
the  Plaintiflfs,  and  application  was  made  to  the  trustee,  who  said  that  be 
understood  from  the  testator  that  if  the  testator  were  to  die  in  the  lifetime 
of  the  tenant  for  life  the  estate  would  be  of  no  value  to  him ;  and  that, 
accordingly,  on  the  death  of  the  testator,  he  (the  trustee)  made  no  further 
inquiries.  Some  title  deeds  were  shortly  afterwards  found  and  handed  orer 
by  the  trustee  to  the  Plaintiffs ;  but,  as  they  contended,  not  until  after  their 
claim  had  become  statute-barred  : — 

Held,  as  the  result  of  evidence,  that  the  deeds  which  came  out  of 
the  trustee's  possession  were  not  sufficient  to  reveal  the  true  state  of  the 
title. 

The  bill  was  filed  against  the  trustee  for  an  account  of  the  rents  acd 
profits  of  the  estate  since  the  death  of  the  tenant  for  life,  and  charging  wilful 
default. 

The  trustee  having  died,  and  the  suit  having  been  revived  against  his 
representatives : — 

Beld,  on  the  ground  of  ignorance  of  the  existence  of  the  trust,  that  the 
trustee's  estate  was  not  liable,  and  bill  dismissed,  but  without  costs. 

Motion  for  decree. 

WiUiam  Blanehy  fonnerly  of  the  George  Inn^  Walham  Oreen, 
publican,  by  his  will  dated  the  16th  of  Augost,  1839,  after  di- 
recting his  debts  and  funeral  and  testamentary  expenses  to  be 
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paid,  and  giving  some   small  pecuniary  legacies,  devised  and     v.-c.  B. 
bequeathed  the  residue  of  his  real  and  personal  estate  to  Oeorge       1874 
Cbud  and  ThomcLB  Nask,  their  heirs,  executors,  administrators,      Youdk 
and  assigns,  upon  trust  "  that  they  or  the  survivor  of  them,  so      qloud. 

soon  as  possible  after  **  his  decease,  should  "  convert  the  whole       

and  every  part  thereof  into  money,"  and  invest  the  proceeds,  and 
pay  the  income  for  and  towards  the  maintenance  and  education 
of  his  granddaughter  SiMonnah  Lueretta  Games,  until  she  should 
attain  twenty-one  or  be  married ;  and  from  and  after  her  attaining 
twenty-one  or  being  married,  stand  possessed  of  the  capital  upon 
trust  to  pay  or  transfer  to  her  or  to  such  person  or  persons  as  she 
should  by  deed  appoint.  In  case  she  should  die  under  age, 
testator  gave  the  same  upon  trusts  for  the  benefit  of  the  children 
of  his  brother  Richard  Blanch.  He  appointed  Cloud  and  Nash 
his  executors. 

William  Blanch  died  on  the  25th  of  August,  1839,  and  his  will 
was  proved  by  both  his  executors.  At  the  date  of  his  death  he 
was  possessed  of  considerable  personal  estate* 

The  only  items  of  real  property  of  which  he  died  possessed  were 
the  following : 

The  will,  dated  the  8th  of  August,  1775,  of  John  Powell,  who 
died  in  1783,  contained  a  general  devise  of  all  his  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  (which  consisted  only 
of  the  George  Inn,  Walham  Green,  and  a  piece  of  land  opposite 
thereto),  subject  to  a  term  of  ninety-nine  years,  to  John  Roberts, 
afterwards  John  Powell  Powell,  of  Quex  Park,  near  Margate,  Kent, 
for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  and  in 
default  of  such  issue,  in  the  events  which  happened,  as  to  one 
moiety  thereof,  to  Eliza,  wife  of  John  Blake,  in  tail  general,  with  re- 
mainders over;  and  by  an  indenture  dated  the  24th  of  February, 
1829,  and  made  between  John  and  Eliza  Blake  of  the  first  part, 
John  BuU  of  the  seoond  part,  WiUiam  Blanch  of  the  third  part, 
and  WiUiam  Butt  of  the  fourth  part ;  and  by  a  fine  levied  and  a 
recovery  suffered  in  pursuance  thereof,  the  moiety  in  the  heredita- 
ments was  conveyed  and  assured  to  William  Blanch,  The  recital 
in  the  indenture  relating  to  the  transaction  was,  that,  whereas 
Wmiam  Blanch  had  theretofore  rendered  great  assistance  to  the 
said  John  Blake  and  Eliza  his  wife  in  their  respective  affairs 


V. 

Cloud. 
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y.-C.  B.  and  concerns,  in  consideration  thereof  they  had  agreed  to  give 
1874  and  assure  the  said  estate  tail  to  Blanch,  his  heirs,  appointees, 
YouDK  ^^d  assigns,  and  to  bar  all  such  estate  tail  and  all  remainders  over 
dependent  thereon. 

Under  the  above  instrument  W.  Blanch  was  thus  at  his  death 
entitled  in  remainder  to  a  base  fee,  expectant  on  the  death  with- 
out male  issue  of  John  Powell  Powell,  in  one  moiety  of  the  Oeorge 
Inn,  WaJham  Oreen,  and  the  adjoining  premises,  and  of  a  piece 
of  land  opposite  the  house,  containing  1a.  3b.,  or  thereabouts. 

Shortly  after  the  testator's  deatli,  Nash,  the  executor,  died, 
having  duly  accounted  to  the  estate  for  all  his  receipts. 

On  the  14th  of  May,  1849,  John  Powell  Powell  died  without 
issue. 

On  the  4th  of  April,  1852,  Miss  Oamea  attained  twenty-one. 
Shortly  after  this  date  Cloud  accounted  to  her  for  the  personal 
estate  of  the  testator ;  and,  on  the  19th  of  April,  1852,  she  executed 
to  him  a  release  in  full  of  all  actions,  suits,  claims,  and  demands. 

In  September,  1853,  Miss  Qames  married  William  Youde. 

In  November,  1870,  Mr.  and  Mrs.  Yovde,  through  their  solicitors, 
Messrs.  Cobb  dt  Southey,  applied  to  Mr.  Cloud  for  information  on 
the  subject  of  Mrs.  Youde  8  claim  to  one  moiety  of  the  Oeorge 
Inn,  and  on  the  25th  of  November,  1870,  Clofid  wrote  as  follows  :— 

**  In  answer  to  yours  of  the  24th,  I  can  only  give  you  the  same 
information  as  I  have  to  Mr.  Youde  repeatedly ;  that  Mr.  Blanch 
told  me  that  if  he  was  the  longest  in  this  world  it  would  have 
been  a  good  thing  for  him ;  if  not^  he  should  lose  the  benefit  of  it. 
Mr.  Buit  wafi  his  friend  and  confidential,  and  he  told  Mr.  NcLsh  and 

myself  the  same." 

Other  letters  followed,  but  no  furtiier  information  was  obtained ; 
and  on  the  28th  of  January,  1871,  the  bill  was  filed  by  Mr.  and 
Mrs.  Youde  against  George  Cloud, 

The  bill  alleged  that  Clot^  having,  as  executor,  taken  possession 
of  a  box  containing  the  deeds,  removed  it  to  his  own  house,  where 
it  remained;  that  shortly  after  PoweWs  death,  and  whilst  the 
female  Plaintiff  was  still  an  infant,  Mrs.  Peacock,  a  daughter  of 
Etehard  Blanch,  having  met  Cloud  at  Walham  Oreen,  informed 
him  of  PowdVe  death  without  issue,  and  called  bis  attention  to  the 
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great  value  which  the  documents  had  thereby  acquired ;  and  that     V.-0.  B. 
Chud  replied  he  thought  they  were  of  no  great  value,  and  that       1874 
the  testator  had  asked  him  to  lend  money  on  them,  but  he  {Cloud)      Yousb 
could  not  see  his  way  to  it.    Further,  that  in  1868,  or  1869,  for      cloud 

the  first  time,  the  Plaintiff,  Mrs.  Yovde,  was  informed  accidentally,       

in  conversation  with  Mrs.  Peacock,  of  her  claim  under  the  will, 
and  the  inquiries  were  instituted  which  led  to  this  suit. 

The  bill  alleged  that  upon  the  death  without  issne  of  Powell  the 
Defendant  Cloud  ought  to  have  entered  into  possession  or  receipt 
of  the  rents  of  the  moiety,  and  to  have  sold  the  same,  in  confer- 
mity  with  the  trusts  of  the  will ;  that  he  neglected  his  duty  as 
trustee ;  and  that  he  allowed  persons  who  had  no  right  or  title  to 
enter  upon  the  property  and  to  remain  in  undisturbed  possession 
for  more  than  twenty  years,  whereby  the  Plaintiffs  became  barred 
by  statute  of  all  right  and  interest  in  the  moiety,  and  the  rents 
and  profits  thereof. 

The  bill  prayed  for  an  account  of  the  testator's  real  estate,  and 
of  the  rents  and  profits  and  proceeds  of  sale  thereof  received,  or 
which  but  for  the  wilful  neglect  and  default  of  Cloud  might  have 
been  received,  by  him,  and  of  the  application  of  such  of  the  same 
as  had  been  received  by  him,  and  for  payment ;  and  that,  in  taking 
such  accounts  it  might  be  declared  that  Cloud  was  liable  for  the 
rents  and  profits  from  the  death  of  PoweU  to  the  date  of  taking 
the  account ;  and  for  inquiries  and  accounts. 

The  piece  of  land  opposite  the  publio-house  was  now  built  upon, 
and  had  considerably  increased  in  value  since  the  testator's  death. 

On  the  4th  of  April,  1871,  Qeorge  Cloud  put  in  an  answer  to 
the  bill.  He  said  he  had  no  recollection  of  ever  having  seen  any 
such  deed  as  that  of  the  24th  of  February,  1829.  He  had  in  his 
possession 'for  some  time  two  parchment  documents  belonging  to 
the  testator,  one  of  which,  as  he  was  informed  and  believed,  was  a 
chirograph  of  a  fine  levied  by  John  Blake  and  Eliza  his  wife ;  and 
the  other,  as  he  was  informed  and  believed,  was  an  official  extract 
of  the  record  of  a  recovery  suffered  by  the  said  John  Blake  and 
Eliza  his  wife.  Shortly  after  the  testator's  death  Defendant's  co- 
executor,  Nashy  who  was  then  living  at  Walham  Oreen,  handed 
over  to  him,  the  Defendant,  a  box  belonging  to  the  testator,  of 
which  Na%hy  had  taken  possession,  and  which,  to  the  best  of  De- 
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y.O.  B.     fendant's  recollection  and  belief,  contained  only  the  following 
1874       documents : — The  testator's  will,  the  chiiograph  of  the  fine,  the 
YouDB      o£Eici(4  extract  of  the  record  of  the  recoveryi  a  partially  executed 
qJ^^      lease,  and  some  books  relating  to  the  testator's  business.    He 
remembered  the  ofScial  extract,  which  was  on  one  skin  of  parch- 
ment,, with  a  large  seal  in  a  tin  case  attached,  and  he  remembered 
the  chirograph  of  the  fine,  which  was  on  two  small  pieces  of  parch- 
ment, folded  up  inside  the  extract.    He  had  no  recollection  of 
ever  haying  had  in  his  possession  or  seen  the  deed  in  the  bill 
mentioned  of  the  21th  of  February,  1829,  which  he  had  been 
informed  was  on  five  or  six  skins  of  parchment. 

Testator  told  Defendant  that  he  had  a  doed  under  which,  if  he 
lived  longer  than  a  certain  Mr.  Paweill,  it  would  be  a  good  thing 
for  him ;  but  if  he  died  before  Powell,  it  would  be  no  use.  This 
took  place  in  the  presence  of  Mr.  Butt,  who  confirmed  what  the 
testator  said.  The  testator  never  told  the  Defendant  what  pro- 
perty he  referred  to,  nor  what  was  the  value  of  it. 

Defendant  took  the  above  documents  in  the  box  to  his  house  at 
Eammersmithf  until  he  removed  to  Dorkingy  in  1846.  He  did  not 
himself  examine  the  documents,  but  submitted  the  same  to  his 
solicitor^  Mr.  Le  Piprej  who  advised  him  that  they  did  not,  under 
the  circumstances,  give  any  property  to  the  testator,  and  that  be, 
the  Defendant,  ought  not  to  spend  any  money  with  regard  to  the 
property  mentioned  in  them. 

Defendant  denied  the  statement  about  the  conversations  with 
Mrs.  Peacock,  and  admitted  that  he  never  entered  into  possession 
or  receipt  of  the  rents  and  profits  of  the  moiety  and  premises,  nor 
took  any  steps  to  prevent  any  claimants  adverse  to  the  will  from 
taking  possession  on  PowelTs  death,  or  from  remaining  in  undis- 
turbed possession  thereof  for  more  than  twenty  years  afterwards. 

He  further  said,  that  when  Miss  Qamea  executed  the  release,  he 
handed  to  her,  as  he  then  believed,  all  the  documents  above  men- 
tioned, except  the  bar  and  omnibus  account  books.  In  1867  he 
removed  from  Dorking  to  Brighton,  and  then  sent  to  his  son, 
Thomas  Amelius  Cloud,  for  safe  custody,  a  box  containing  deeds  of 
his  (Defendants)  own,  he  (Defendant)  retaining  the  key.  Defen- 
dant had  been  informed  by  his  son  that  about  the  end  of  1868 
the  Plaintiffs  called  upon  him  and  informed  him  that  they  had 
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found  an  entry  in  a  family  Bible  relating  to  a  sum  of  £1500  con-     T.-O.  Bl 
nected  with  the  name  of  BlcJee  in  1829 ;  that  they  requested  De^       1874 
fendant's  son  to  make  inquiries  of  Defendant,  that  he  did  so,  and      Yaoot 
that  Defendant  wrote  in  answer,  as  the  fact  was,  that  he  knew      o^ut). 

nothing  of  any  snch  snm.     Shortly  afterwards  Defendant  had       

occasion  to  refer  to  the  contents  of  the  box,  and  sent  the  key 
to  his  son.  His  son  had  informed  him  that  in  looking  through  the 
bundle  of  counterpart  leases  and  other  deeds,  he  found  the  official 
extract  of  the  recovery  tied  up  with  the  bundle,  and  having  two 
slips  of  parchment,  being  the  chirograph  of  fine,  inside. 

Defendant  further  said  he  was  quite  unable  to  understand  how 
the  deed  of  the  24th  of  February,  1829,  came  into  the  possession 
of  the  Flaintifis.  His  (Defendant's)  son  had  told  him  that  he 
handed  the  two  last-mentioiydd  documents  to  the  Plaintiff  WSBiam 
Joude. 

On  the  20th  of  November,  1871,  the  Defendant,  Oeorge  (Moud, 
died,  whereupon  the  bill  was,  on  the  17th  of  June,  1871,  amended, 
and  on  the  27th  of  May,  1872,  re-amended,  against  his  executors 
and  trustees,  Oecrge  Claud  and  Thomas  Amdius  Cloud. 

The  bill  as  re-amended  prayed  that  the  Defendants  might 
admit  assets,  or  for  administration. 

A  large  body  of  evidence  was  gone  into,  with  the  results  stated 
in  the  judgment ;  the  principal  issue  of  fact  being  whether  the 
deed  of  the  24th  of  February,  1829,  was  ever  in  the  possession  of 
the  deceased  Defendant 

,    Mr.  Kat/,  Q.C.,  and  Mr.  T.  C.  Wright,  for  the  Plaintiff:— 
Upon  the  production  of  the  chirograph  of  the  fine, 

Mr.  Ja4:Jc8ony  Q.C.  (Mr.  Shebbeare  with  him)  for  the  Defendants, 
objected  to  the  reception  in  evidence  of  a  document  which  did  not 
appear  to  have  on  it  any  solicitor's  name  or  other  mark  or  memo- 
randum of  rerification. 

They  also  objected  that  the  exemplification  of  a  recovery  could 
not  be  received  in  evidence  without  production  of  the  original 
record.  It  might  be  that  a  deed  of  this  age  would  prove  itself,  or 
could  be  read  in  evidence  under  the  provisions  of  the  14  Oteo.  2, 
c.  20,  ss.  4,  5,  but  an  exemplification  was  not  a  deed. 
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y.-G.  B.         The  Yice-Chancellob  oyerrnled  both  objections^  holding  that 
1874        both  documents  were  admissible  in  evidence. 


YOUDB 

V, 
GU>UD. 


Mr.  Kayy  Q.C.,  and  Mr.  WrxglU^  in  continuation : — 

Upon  the  evidence  our  contention  is,  that  this  deed  of  the  24th 
of  February,  1829,  came  to  us  out  of  the  late  Oeorge  Cloud^s  ens- 
tody,  and  was  not  delivered  to  us  until  August,  1869,  more  than 
twenty  years  after  John  Powell  PowelTs  death,  when  our  right  to 
sue  had  become  statute-barred. 

Supposing,  however,  the  view  of  the  Court  should  be,  that  the 
deeds  were  delivered  to  us  in  March  instead  of  August,  1869,  two 
months  before  the  twenty  years  had  expired,  this  is  such  a  d^ree 
of  negligence  on  the  part  of  a  trustee  as  the  Court  will  punish : 
Lewin  on  Trustees  (1) ;  Gaffrey  v.  Darby  (2) ;  Devaynes  v.  JBo6tft- 
8on  (3) ;  Qraylvm  v.  Clarkson  (4). 

The  duty  of  the  trustee  was  to  have  sold  at  PowdTs  death.  He 
should  have  been  as  vigilant  respecting  this  estate  as  an  ordinary 
man  would  have  been  with  respect  to  his  own  property. 

Mr.  JaclcsoUy  Q.C.,  and  Mr.  Shehbeare,  for  the  Defendants : — 

Whatever  relief  the  Plaintiff  may  be  entitled  to,  at  least  he 
cannot  claim  from  us  rents  and  profits  that  we  have  never  receiTed. 
The  very  utmost  the  Plaintiff  can  claim  is,  that  the  value  of  this 
estate  be  estimated  as  it  was  at  the  death  of  Blanch,  the  testator. 
That  is  the  utmost  the  Plaintiff  can  be  charged  with,  and  with 
interest,  if  any,  at  4  per  cent,  only :  Imperial  Mercantile  Credit 
Asaociation  v.  Coleman  (5).  The  nature  of  the  estate  was  a  base 
fee  in  remainder,  expectant  on  the  death  of  a  tenant  for  life  with- 
out leaving  male  issue ;  or  contingent  on  the  failure  of  such  issae 
without  the  estate  in  tail  male  having  been  barred ;  and  in  any 
inquiry  as  to  value,  the  circumstance  must  be  taken  into  con* 
sideration  that  the  conveyance  was  by  a  married  woman,  at  her 
husband's  instigation,  without  value.  This  the  trustees  were 
directed  to  sell  ^'  as  soon  as  possible "  after  the  testator's  death. 
Suppose  the  late  (?.  CZtnuZ  had  attempted  to  sell  in  PowdTs 
lifetime,  how  much  would  he  have  got  for  this  property  ? 

(1)  5th  Ed.  p.  236.  (3)  24  Beav.  86,  95. 

(2)  6  Ves.  488.  ^4)  Law  Rep.  3  Ch.  605. 

(5)  Law  Rep.  6  H.  L.  189,  209. 


VOL.  XVnL]  EQUITY  OASES.  641 

Moreover,  6.  Claud  was  misled  by  the  erroneous  statements  of     V.-o.  B. 
Blanch  himself  as  to  the  nature  of  the  title ;  and  the  estate  of  an       1874 
executor  cannot  be  held  responsible  for  the  laches  of  his  own      Toude 
testator :  Fry  v.  Fry  (1).  ClSud. 

Cr.  Cloud  was  released  by  the  Plaintiffs ;  and  though  the  release       

would  not  be  good  against  fraud,  or  if  obtained  by  undue  influence, 
it  is  sufficient  to  protect  the  releasee  against  acts  or  defaults  of  mere 
ignorance.  It  will  be  said  that  the  release  was  confined  to  per- 
sonalty ;  but  in  truth  the  release  extended  to  all  acts  of  trustee- 
ship. 

No  knowledge  of  the  existence  of  the  deed  of  February,  1829, 
is  brought  home  to  the  late  George  Cloud;  and  the  Court  of 
Chancery  has  never  made  a  trustee  liable  in  respect  of  a  trust  of 
which  he  had  no  knowledge :  Selby  v.  Botoie  (2). 

Mr.  Kay,  in  reply,  referred  to  Mai&and  v.  Sateman  (3) ;  Anony^ 
mous  (4). 

Sib  James  Bacon,  V.C.  : — 

The  arguments  in  this  case  having  been  concluded,  I  must  say 
it  is  one  of  no  small  difficulty ;  for  whilst  I  should  be  very  sorry  to 
relax  in  any  degree  the  wholesome  rules  by  which  the  Court  of 
Chancery  requires  from  trustees  a  strict  and  punctual,  as  well  as 
an  honest  discharge  of  their  duties ;  I  should  be,  if  possible,  more 
sorry  if,  in  enforcing  those  rules,  I  went  one  iota  beyond  what  the 
strict  justice  of  the  case  and  the  strict  performance  of  those  rules- 
require  me  to  do. 

The  trustee  in  this  case,  that  is  to  say,  the  estate  of  the  trustee 
(for  he  himself  has  been  dead  some  time),  is  sought  to  be  made 
liable  because  he  did  not,  upon  the  death  of  the  testator,  who  died 
in  the  year  1839,  or  at  some  other  period  after  that,  and  when  the 
supposed  right  might  have  been  made  available,  convert  that  estate, 
or  take  possession  of  it,  if  he  did  not  conyert  it.  The  Plaintiff's 
contention  is,  that  the  trustee  having  neglected  to  do  so,  his  estate 
is  liable  to  make  good  all  the  loss  that  has  been  sustained ;  and  if 
the  law  is  so,  no  doubt  the  law  must  prevail.    But  in  order  to 

(1)  27  Beav.  144.  (3)  18  L.  J.  fCh.)  278. 

(2)  9  Jur.  (N.S.)  425.  (4)  81  Beav.  810. 
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V.-O.  B.  ascertain  that,  it  is  necessary  to  examine  very  minntely  the 

1874  circnmstances  which  are  involved  in  this  litigation. 

Y^j  There  has  been  no  case  referred  to,  and  according  to  my  expe- 

^  ^'  rience  my  belief  is  that  no  case  can  be  found,  in  which  a  trustee, 

Cloud.  •'  i  .        -.   i 

however  formally  he  may  have  been  appointed,  however  extensive 

may  have  been  the  powers  that  were  conferred  upon  him,  has  been 
held  liable  for  the  non-performance  of  a  trust  of  which  he  was 
ignorant ;  and  I  should  be  very  much  surprised  to  find  that  any 
such  case  had  ever  occurred,  or  that  any  such  decision  had  ever 
been  pronounced  against  a  trustee  under  such  circumstances. 

The  Defendant's  case  here  is,  that  whatever  be  the  Plaintiff's 
right,  whatever  interest  she  took  in  the  estate  in  question,  he  was 
wholly  unacquainted  with  it ;  and  that  contention  on  his  part  is 
met  by  the  Plaintiff  by  shewing,  first,  that  by  certain  deeds  which 
are  mentioned  there  was  a  reversionary  interest  vested  in  the 
testator  at  the  time  of  his  death,  that  he  had  communicated  to 
persons  in  his  lifetime  that  he  had  an  interest  in  the  estate  in 
question,  and  that  the  Defendant  must  be  taken  to  have  known 
that  the  testator  had  that  interest ;  and,  moreover,  that  the  late 
trustee,  having  in  his  possession  certain  muniments  of  title  which 
would  shew  the  extent  and  nature  of  the  testator's  interest  in  that 
estate,  must  be  taken  to  have  been  fixed  with  plain  knowledge, 
not  only  that  it  was  his  duty  to  convert  the  whole  of  the  testator  s 
real  estate,  or  to  take  possession  of  it,  but  also  that  he  should  be 
fixed  with  knowledge  that  this  particular  property  was  included  in 
the  conveyances  which  were  in  his  hands. 

Now  all  that  is  said  upon  the  subject  of  the  testator's  communi- 
cation to  the  trustee  is  read  from  the  answer  of  the  deceased 
Defendant ;  and  it  is  remarkable  that  all  that  he  says  the  testator 
ever  said  to  him  was,  "  If  I  survive  Powell,  it  will  be  a  good  thing 
for  me — I  shall  have  an  interest  in  some  estate,"  not  pointing  out 
which  estate,  because,  although  this  conveyance  and  deed  which 
lead  the  uses  of  the  recovery  relate  to  the  Oeorge  public-house  of 
which  the  testator  was  the  occupant,  and  in  which  he  lived  and 
died,  I  do  not  find  a  trace  in  any  part  of  the  evidence  that,  when 
the  testator  was  speaking  to  the  trustee,  or  when  he  was  speaking 
to  Mrs.  Peacock,  who  is  one  of  the  oldest  of  the  witnesses,  he  ever 
mentioned,  or  that  they  derived  any  knowledge  from  any  com- 
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munications  of  his,  that  the  George  public-house  was  the  subject  of     y.-Cl  B. 
the  conTersation  between  them.    In  the  answer  of  the  Defendant,       1S74 
at  page  6,  he  says,  "  He  on  one  occasion  only  spoke  to  me  respect-      ywdk 
ing  any  reversionary  property  of  his.    According  to  the  best  of      «  •• 

my  recollection  this  was  on  the  occasion  when  he  asked  me  to  be       

his  executor.    He  told  me  that  he  had  a  deed  under  which  (if  he 
lived  longer  than  a  certain  Mr.  Powdl)  it  would  be  a  good  thing 
for  him,  the  said  William  Blaneh,  but  if  he  died  before  Mr.  PatffeUy 
it  would  be  of  no  use.    This  took  place  in  the  presence  of  the  said 
Mr.  BuU,  who  confirmed  what  the  said  WUHam  Blanch  so  said. 
The  said  William  Blanch  never  told  me  what  property  he  referred 
to,  nor  what  was  the  value  of  it.    According  to  the  best  of  my  re- 
collection, I  never  saw  the  said  William  Blanch  after  the  above 
mentioned  conversation,  as  he  died  about  nine  days  after  he  made 
his  wilL"    Now  Mrs.  Peacock  was  the  housekeeper  and  nurse  of  the 
testator.     She  is  a  witness  for  the  Plaintiff,  and  she  was  examined 
at  very  great  length,  and  cross^xamiued.    She  says  she  went  to 
live  with  the  testator  in  1834 ;  so  that  she  had  five  yeais'  acquain- 
tance and  experience  of  him  as  a  person  living  in  his  house,  he 
having  died  in  the  year  1839.    She  says,  ^^He  never  spoke  to  me 
about  his  affairs  at  all.    He  never  spoke  to  me  about  his  property. 
He  said  he  should  come  into  some  property  through  the  Blokes  at 
the^death  of  John  Powell  Powdl — ^nothing  more.    He  never  told 
me  what  that  property  was.    I  never  asked  him  what  the  property 
was.    I  did  not  know  till  after  his  death  that  he  was  going  to 
leave  me  anything.    So  far  as  I  knew,  all  his  property  at  his  death 
consisted  of  what  he  would  be  entitled  to  through  the  Blokes,  and 
what  his  business  and  omnibus  and  horses  fetched.    I  never  knew 
whether  the  property  he  was  to  come  into  through  the  Blokes  was 
land  or  money,  or  of  what  it  consisted.    He  told  me  that  the  deeds 
I  gave  him,  as  stated  in  my  affidavit,  were  the  deeds  by  which  he 
should  come  into  the  property/'    Then,  in  her  affidavit,  she 
describes  an  event  which  occurred  upon  a  day  shortly  before  his 
death)  he  lying  upon  his  death-bed  and  being  incapacitated  from 
any  other  exertion  except  that  which  he  was  then  engaged  in.    He 
had  some  deeds  brought  to  him.    She  gave  him  the  key,  and  he 
took  out  of  the  box  some  deeds,  and  when  it  was  opened  she  saw 

that  one  had  a  seal  with  green  wax  upon  it.    How  she  came  to 

2  U2  2 
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y.-G.  B.     see  that  I  do  not  know,  unless  the  box  was  open,  nor  do  I  think  it 

1874        necessary  to  inquire ;  she  says  the  deed  consisted  of  several  skin^ 

YouDx      of  parchment,  but  what  it  was,  or  what  it  related  to,  she  does  not 

Clo'di).      pretend  to  say,  nor  does  anybody  else ;   and  yet  this  was  at  a 

time  when  the  testator  was  talking  about  his  property,  and  talking 

to  a  woman  who,  if  the  present  Plaintiff  had  died,  would  have  been 
entitled  to  the  reversionary  gift  contained  in  his  will,  and  who  was 
his  nurse  and  housekeeper,  and  therefore  bad  a  certain  degree  of 
confidence  and  communication  with  him.  He,  being  the  landlord 
of  the  Qeorge  public-house,  does  not  tell  her  that  the  property  he 
was  speaking  of  had  anything  to  do  with  the  Qeorge  public-house. 
That  is  an  important  remark.  I  refer  to  it  only  to  see  whether 
the  Plaintiff's  charge,  that  the  Defendant,  the  trustee,  must  have 
been  acquainted  with  the  property  which  was  included  in  the 
devise  to  him,  can  be  sustained  by  any  of  the  circumstances  that 
have  been  adduced  in  evidence,  and  I  do  not  find  a  particle  of 
evidence  of  it.  I  find  every  fact  in  the  case  which  is  not  in 
dispute  totally  at  variance  with  the  notion  that  Mr.  Cloudj 
deceased,  ever  knew  that  he  had  anything  to  do  with  the  George 
public-house,  or  that  he  had  any  duty  to  discharge  in  respect  of 
the  late  testator's  real  estate ;  for  I  find  that  until  the  year  1852 
— that  is,  from  1839  to  1852 — ^when  the  Plaintiff  attained  her  age 
of  twenty- one  years,  Mr.  Clovd  seems  to  have  been  her  only  pro- 
tector. He  sent  her  to  school,  and  paid  all  her  expenses,  not  ont 
of  his  own  money — I  do  not  mean  that — but  he  accounted  to  her 
for  those  expenses.  She  was  brought  up  in  his  family,  she  was 
companion  and  friend  of  his  children,  and  when  she  married  and 
had  children  of  her  own,  the  children  of  both  families  seem  to 
have  been  on  the  most  friendly  and  intimate  terms  with  each 
other ;  and  during  all  this  time  there  is  not  the  trace  nor  the  sug- 
gestion of  any  interest  in  the  Qeorge  public-house.  Mr.  Clovd  is 
shewn  by  unquestionable  evidence  to  be  a  man  who  took  an  interest 
in  this  young  woman,  and  who  discharged  his  duty  as  trustee  in 
every  respect  except  this  which  is  in  question,  if  this  be  an  excep- 
tion, in  an  exemplary  manner.  The  husband  had  her  fortune  with 
her ;  and  upon  her  attaining  twenty-one  years,  the  trustee  gave  a 
full  account  of  it,  and  she  gave  the  trustee  a  release.  That  release 
is  not  now  impeached,  nor  is  there  the  sUghtest  colour  of  suspicion 
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thrown  upon  it,  and  I  have  no  reason  to  believe  that  he  did  not     V.-O.  B, 
behave  in  a  most  punctual,  scrupulous,  and ,  charitable  way  on  her       1874 
behalf.    Then  I  am  asked  to  believe  that  this  man  who  took  care      YoroE 
of  her  interest,  resulting  in  transferring  to  her  £600  of  stock,  was      qlow. 

so  utterly  regardless  of  her  interest,  that  he  let  this  freehold  estate        

elip  through  his  fingers  for  want  of  merely  looking  after  it  I  can 
oome  to  no  such  conclusion.  I  think  every  fact  in  the  case  shews 
the  contrary.  £  find  that  the  Plaintiff  is  in  possession  of  a  certain 
Bible.  How  she  came  possessed  of  it,  does  not  appear.  The  Bible 
contains  an  entry  about  Blake's  bonds,  and  a  further  memorandum 
that  he  is  under  obligation  to  Mr.  Blanch,  When  that  came  into 
her  possession,  1  do  not  know.  If  I  take  it  only  from  the  year 
when  she  attained  twenty-one,  she  knew  from  that  time  all  that 
that  entry  would  communicate  to  her,  but  at  no  time  till  1868 
had  there  been  any  inquiry  made  of  what  had  become  of  Blake's 
bonds,  which  purported  to  relate  to  a  sum  of  £1500,  or  whether 
he,  Mr.  Cloudy  could  give  the  Plaintiffs  any  information  respect- 
ing them,  and  the  inquiries  then  made  were  not  addressed  directly 
to  Mr.  Cloud  but  to  his  son.  What  conclusion  can  I  draw  from 
that,  but  that  they  knew  perfectly  well  that  no  claim  could  be 
made — that  it  was  all  moonshine  ?  It  was  not  worth  talking  about. 
It  is  shewn  that  Yottde  was  in  direct  communication  with  the  son ; 
and  yet  not  one  word  is  said  about  the  George  public-house.  The 
testator,  the  public-house  keeper,  and  Clo%td,  the  landlord  of  the 
public-house,  were  people  whose  attention  must  have  been  directed 
to  such  a  subject  as  this ;  and  yet  there  is  no  trace  in  any  part  of 
the  case  of  any  mention  being  made  by  any  human  being,  not  even 
by  Mrs.  Peaeoek,  who  was  the  confidential  housekeeper,  up  to  1839 
— ^who  for  thirty  years  after  that  never  took  the  trouble  to  look 
after,  nor  to  inquire  what  had  become  of  the  female  Plaintiff  (for 
it  is  not  till  1869  that  they  accidentally  come  together  again),  and 
then  it  was  in  consequence  of  something  that  Mrs.  Peacoek  had 
said  to  Mrs.  Youde  upon  the  subject  of  the  deeds,  that  this  inquiry 
seems  to  have  been  instituted. 

Now,  considering  the  case  with  all  the  attention  I  can  give  to 
it,  I  fail  to  see  any  reason  to  lead  me  to  believe  that  Mr.  Cloud 
«ver  knew  that  he  had  any  duty  to  discharge  in  respect  of  this 
feal  estate.    I  find  none.    If  he  had  that  deed  of  February,  1829, 
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V.-0.  B.     in  his  possession,  he  oould  hardly  be  acquitted  of  all  blame,  bj 

1874        reason  of  the  circumstances  I  have  been  narrating.     But  had  he 

TouDB      that  deed?    In  my  opinion  there  is  not  a  particle  of  evidence 

qJ^       upon  which  I  can  saFely  conclude  that  he  ever  saw  the  deed.    It 

rests  solely  upon  the  evidence  of  Mr.  Yattde,  the  Plaintiff.    There 

is  no  other  evidence  of  it  whatever;  and  when  that  evidence  comes 
to  be  examined,  contradicted  as  it  is  by  the  evidence  on  the  part  of 
the  Defendant,  I  can  find  nothing  safe  from  which  I  can  conclude 
that,  either  on  the  day  in  March  or  on  the  other  day  in  August 
about  which  there  is  a  conflict,  the  deed  in  question  passed  from 
the  hands  of  Hiomaa  Amdiua  Cloud  into  the  hands  of  Mr.  Ytntde, 
If  I  were  to  conclude  that  that  was  so,  I  must  do  it  from  circom- 
stanoes  which  admit  of  no  other  conclusion.  No  doubt  in  this 
case,  as  in  all  other  cases  in  which  circumstantial  evidence  is  ad- 
missible, it  must  be  evidence  of  the  strongest  and  clearest  demon- 
stration ;  but  then  the  test,  as  I  always  take  it  to  be,  is  this,  the 
circumstances  put  together  must  be  such  as  will  exclude  any  pre- 
sumption to  the  contrary.  I  do  not  find  that  this  case  answers 
that  test  I  find  it  admitted  that  Mr.  Toade  and  Mr.  Cloud  did 
look  over  the  deeds  in  question.  They  were  things  of  which  these 
men  had  not  any  previous  knowledge.  They  were  such  in  shape 
and  appearance,  according  to  Mr.  Cloud^s  statement,  as  would  at 
once  attract  their  attention.  The  chirograph  of  the  fine  and  the 
extract  of  the  recovery  deed  with  the  large  seal  in  a  box  at  the 
end  of  it,  would  be  things  that  ordinary  men  would  look  upon 
with  some  surprise.  But  these  things  were  produced,  and  these 
things  by  themselves  would  give  no  information  either  to  the 
person  who  then  saw  them,  or  to  the  trustee  or  anybody  else  mi- 
acqaainted  with  legal  matters  and  legal  proceedings,  nor  even  to 
them,  without  some  other  help.  The  description  of  the  paroels, 
and  the  chirograph  of  the  fine  and  extract  from  the  recovery,  give 
no  such  information  as  would  enable  anybody  to  tell  what  they 
related  to.  If  the  deed  had  been  there  it  would  have  done  ao. 
The  Defendant  in  his  answer  says  he  has  no  recollection  of  ever 
having  seen  the  deed.  The  way  in  which  the  deeds  which  were 
in  his  possession  were  found  is  proved  by  the  evidence  of  Thomas 
Amdifia  Cloud.  He  says  positively  that  he  delivered  those  deeds 
on  the  day  in  March — ^that  is  to  say,  on  a  certain  day  in  March — 
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namely,  the  fine  and  recovery  deed  and  an  old  lease  which  was     V.-O.  B. 
produced.    He  delivered  them  with  no  others  to  Mr.  Youde.    Mr.       1874 
Youde  agrees  that  Cloud  did  deliver  to  him  what  he  called  a  parcel      Yovde 
of  deeds.    They  are  at  variance  whether  the  deeds  were  in  a      cloud. 

brown  paper  parcel  or  whether  they  were  simply  tied  up  together,       

or  put  into  a  black  leather  bag  which  Mr.  YotAde  had  then  with 

him.     Then  what  became  of  Mr.    Youde  and  the  brown  paper 

parcel  that  Mr.  Youde  had  with  him  ?    The  parcel  is  carried  down 

to  Kinffstofhf  it  is  laid  upon  the  table,  and  Mr.  Youde  goes  out  of 

the  room  with  a  strict  injunction  to  his  wife  not  to  open  it.    His 

back  is  no  sooner  turned  than  a  sort  of  family  assembly  takes 

place.    There  are  the  children  and  there  is  a  child  who  is  staying 

there  with  the  family.     They  are  all  present  and  his  wife  opens 

the  parcel ;  and  then,  to  make  assurance  more  sure,  it  is  carried 

upstairs  to  a  bed-ridden  old  woman  in  order  that  she  might  see 

what  the  parcel  contained.    They  say  it  undoubtedly  contained  a 

parchment  consisting  of  many  skins,  but  there  is  no  other  evidence. 

I  think  that  part  of  the  case  is  over  proved.    I  am  not  satisfied 

with  it.    If  I  were  satisfied  that  the  deed  was  produced,  I  am  not 

satisfied  as  to  where  the  deed  came  from.    At  the  testator  Blanch's 

death,  Nash  had  possession  of  the  box  for  some  short  time;  then  it 

went  into  Mr.  ChnuFs  possession,  and  that  is  all  that  I  know  about 

it ;  and  the  whole  case  turns  upon  what  Mr.  Youde  says  took  place 

in  London  when  certain  deeds  were  delivered  to  him.    If  the  deed 

of  February,  1829,  was  then  delivered  to  him,  it  would  go  far  to 

prove  that  it  had  probably  been  in  the  possession  of  Mr.  Cloud. 

Against  the  affidavit  and  the  answer  of  Mr.  Cloudy  and  against  the 

affidavit  of  the  son,  I  am  not  at  liberty  to  believe  that  he  eves  set 

eyes  upon  that  deed,  or  that  it  ever  passed  from  the  possession  of 

Mr.  Cloud  to  that  of  Mr.  Youde,  although  it  is  in  the  possession  of 

Mr.  Youde  at  this  moment.   That,  in  my  opinion,  is  a  thing  that  is 

necessary  to  be  ascertained  before  I  can  make  a  decree  fixing  this 

trustee  with  any  liability  in  respect  of  that  which  is  complained  of. 

To  the  discrepancies  in  the  statement  about  the  months  of  March 

and  August  I  pay  very  little  attention.    The  evidence  on  either 

side  is  worth  very  little.    I  give  each  side  credit  for  saying  what 

they  beUe\e  upon  the  8ul>ject.  I  do  not  rely  upon  what  the  wander- 
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T.-C.  B.     ing  victualler  says,  wbo  is  sometimes  in  one  place  and  sometimes 

1874        in  another,  and  who,  three  or  four  years  after  the  event,  swears  to 

Yoi^M      half-past  four  o'clock.    That  does  not  make  any  impression  upon 

Cloud       ™®'    ■'■  ^^  ^^*  ^^®  *^®  trouble  to  inquire  into  it  because  it  is  not 

worth  while.     Whether  it  was  in  March  or  in  August,  I  think,  is 

an  immaterial  fact;  but  the  material  fact  is,  that,  whenever  it 
was,  there  was  a  time  at  which  Thomas  Arndiua  Claud  delivered  to 
Mr.  Yaude  the  deeds  left  in  his  father's  possession,  and  he  swears 
what  they  consisted  o£  There  was  time  enough  between  that  and 
the  production,  and  the  display  on  the  table  and  the  opening  of 
the  parcel  at  the  meeting  at  Kensinffton,  to  change  the  nature 
of  the  contents  of  the  parcel,  if  it  was  a  parcel ;  or  to  add  to  the 
contents  of  the  bag,  if  it  was  a  bag. 

It  becomes  unnecessary,  therefore,  for  me  to  consider  the  other 
point,  which,  if  I  did  not  take  the  view  I  have  expressed  on  the  first 
point,  it  would  be  necessary  to  consider,  namely,  what  is  the  extent 
of  the  liability  of  the  trustee.  I  mean  with  reference  to  the  con- 
struction  of  the  will ;  and  as  I  do  not  find  it  necessary  to  decide 
anything  upon  that  subject,  I  will  not  trust  myself  to  expreas  any 
opinion  upon  the  matter ;  but  as  I  think  the  PlaintifiTs  oaaej  de- 
pending solely  upon  that  deed,  fails  of  satisfactory  proof,  I  think 
his  bill  must  be  dismissed.  But  as  I  cannot  find  any  reason  or 
excuse  for  the  trustee  in  his  lifetime  not  having  handed  these 
things  over,  or  done  something  about  the  reoovery-deed  and  the 
fine — whether  they  were  worth  anything  or  nothing — not  having 
given  any  particular  information  upon  that  snligeet  to  his  oestui  jme 
iruit,  I  dismiss  the  bill  without  costs. 

Solicitor  for  the  Plaintiffs :  Mr.  H.  P.  Cobb. 
Solicitors  for  the  Defendants :  Messrs.  Watson  dt  Sons. 
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Jtdyd. 


SMITH  V.  DANIELL.  v.-o.  u. 

[1869    S.    262.]  J^ 

Practice — Production  of  Documents — Privilege — Cases  and  Opinions  of 

Counself  and  of  an  eo^ChanctUor. 

From  copies  of  letters  written  "before  the  litigation  by  a  Plaintiff  to  one 
of  tbe  Defendants,  it  appeared  that  the  former  had  taken»  1,  opinions  of 
oonnsel,  and,  2,  the  friendly  opinion  of  Lord  Westhury^  ^hen  an  ex-Chan- 
cellor, on  points  which  afterwards  became  part  of  the  subject-matter  of  the 
litigation. 

Plaintiff,  in  answer  to  an  application  to  produce  these  opinions  and  tbe 
cases  on  which  they  were  founded,  objected,  on  the  ground  that  "they 
were  written  in  anticipation  of  and  in  relation  to  the  litigation."  He  did 
not  say  they  were  confidential  communications : — 

Edd,  tbat  he  was  bound  to  produce  both  classes  of  documents. 

Adjourned  summons  on  the  part  of  the  Defendant  John 
Weslwoody  the  Secretary  of  the  East  India  Irrigaiion  and  Canal 
Company y  the  members  of  which  w^re  co-Defendants,  that,  not- 
withstanding the  objection  raised  by  the  Plaintiff,  John  Thomas 
Smithy  to  produce  the  documents  thereinafter  mentioned,  the 
Plaintiff  might  be  ordered  to  prodnce  the  same. 

The  bill  was  filed  on  the  18th  of  December,  1869,  and  was 
afterwards  amended.  The  object  of  the  suit  was  to  set  aside  an 
award  or  apportionment  which  purported  to  Have  been  made  by 
a  committee,  consisting  of  four  members,  of  the  company,  and  was 
signed  by  the  Defendant  John  Henry  Daniell,  as  chairman  of  such 
committee.  The  subject  of  the  award  was  a  sum  of  £50,000, 
which  had  been  ^aid  to  the  company  by  the  Secretary  of  State  in 
Council,  for  the  purchase  of  their  undertaking.  One  of  the  ques* 
tions  in  the  suit  was,  whether  the  award  was  not  rendered  invalid 
by  reason  of  the  non-concurrence  in  it  of  the  Defendant  Peters,  one 
of  the  members  of  the  committee,  with  the  other  three  members, 
who  were  the  Defendants  John  DanieU,  George  William  John 
Bepton,  and  Matthew  Wood.  Another  question  was,  whether  the 
Plaintiff  was,  or  was  not,  an  oflEicer  of  the  company. 

The  Plaintiff  being  called  upon  to  make  an  affidavit  as  to  docu- 
ments, did  so  in  May,  1871,  but  objected  to  produce  certain  letters 
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Y.-C.  B.     written  by  tbe  Defendant  Peters  to  him,  and  certain  copies  of  let- 

1874       ters  written  by  him  to  the  Defendant  Peters.   This  objection,  how- 

Smith       Qy^h  was  overruled,  and  upon  the  correspondence  being  prodaoed, 

^  ^'         the  following  passages  were  found : — 

In  a  letter  written  by  the  Plaintiff  to  the  Defendant  Peters, 

dated  the  6th  of  November,  1869,  he  said:  **  I  will  see  if  I  can 
get  the  papers  for  an  opinion  of'  counsel  about  the  quorum.'*  In 
another,  from  the  same  to  the  same,  dated  the  9th  of  November, 
1869,  the  writer  said :  ''  In  the  meantime  I  have  consulted  another 
lawyer,  who  was  recommended  to  me  as  being  (and  he  appears  to 
be)  a  very  clever  man,  on  the  subject  of  three  members  of  the 
committee  forming  a  legal  award.  He  himself  was  decidedly  of 
opinion  that  the  award  must  be  unanimous,  but  I  have  instructed 
him  to  obtain  for  me  counsel's  opinion  from  a  QX).  of  unqnes- 
tionable  eminence.  He  expects  I  shall  have  it  on  Friday  or 
Saturday.  I  will  gladly  take  other  opinions  on  any  points  which 
are  held  against  my  clainu"  In  a  third,  from  the  same  to  the 
same,  dated  the  15th  of  November,  1869,  the  writer  said:  "  I  have 
just  received  an  excellent  legal  opinion,  fortified  by  proofs  of 
cases,  to  the  effect  that,  in  the  present  instance,  tbe  award  of  the 
committee  must  be  unanimous.  Also,  that  the  consulting  engineer 
of  the  company  is  '  one  of  its  officers '  for  this  distribation." 
Again,  in  a  letter  of  the  19th  of  November,  1869,  the  Plaintiff 
said:  "I  wrote  to  you  on  the  to  say  that  I  have  bad  the 

opinion  of  an  eminent  counsel  (Mr.  D.)  on  various  points  connected 
with  my  case,  and  it  was  in  all  respects  highly  satiBfactcny.'" 
•  .  •  .  In  a  letter  of  the  Defendant  Peters  to  the  Plaintiff,  dated 
the  24th  of  November,  1869,  the  latter  case  and  opinion  were 
referred  to. 

These  cases  and  opinious  formed  the  first  class  of  docoments 
referred  to.  The  second  class  consisted  of  an  opinion  of  the  late 
Lord  Weslburtfy  and  the  case  on  which  the  opinion  was  founded. 
This  opinion  was  thus  referred  to  in  a  letter  of  the  27th  of  No- 
vember, 1869,  addressed  by  the  Plaintiff  to  the  Defendant  Petere  : 
'^  Further,  I  have  had  the  great  advantage  of  my  case  being  in- 
vestigated, and  an  opinion  (private)  by  Lord  Westbury  upon  it. 
As  he  says  you  ought  to  be  kept  fully  informed  upon  all  points,  I 
must  tell  you  in  private  (never  to  be  made  use  of  or  mentioned  in 
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any  way)  what  he  says,  and  when  I  have  an  opportunity  I  will     Y.-O.  B. 
shew  you  his  note  on  the  subject.''  1874 

On  the  22nd  of  April,  1874,  an  order  was  made,  on  the  applica-       gmrH 
lion  of  the  Defendant  Westivood,  that  the  Plaintiff  do  within  four     dakolu 

days  make  a  full  and  sufficient  affidayit,  stating  whether  he  had       

or  had  had  in  his  possession  or  power  the  case  and  opinion  referred 
to  in  the  letter  of  the  9th  of  Norember,  1869,  and  the  other  cases 
and  opinions  above  mentioned. 

The  Plaintiff  by  an  affidavit  filed  on  the  29th  of  May,  admitted 
that  he  had  the  above  documents  in  his  possession,  but  claimed  to 
have  them  privileged  from  production,  **  on  the  ground  that  they 
were  written  in  anticipation  of  and  in  relation  to  this  litigation." 

Upon  this,  the  above  summons  was  taken  out  on  the  20th  of 
June. 

Mr.  Jaeksan^  Q.C.,  and  Mr.  Millar,  in  support  of  the  sum- 
mons :— 

Technically  the  objection  is  informal,  as  not  stating  on  whose 
behalf  the  cases  were  drawn  and  the  opinions  given. 

The  rule  as  laid  down  in  Oreenough  v.  QcuHceU  (1),  the  leading 
authority,  is,  that  the  privilege  extends  only  to  communications 
between  a  party  and  his  professional  adviser,  *^  when  acting  in  that 
capacity,  and  in  the  ordinary  course  of  business :''  DanidTs  Chan- 
cery Practice  (2). 

With  respect  to  the  former  class  of  documents,  the  Plaintiff 
does  not  say  they  were  confidential ;  he  merely  says  they  were 
written  *^  in  anticipation  of  and  in  relation  to  litigation."  But 
this  ia  no  longer  a  ground  of  privilege :  Minel  v.  Morgan  (3), 
where  Lord  Sdhome  reviews  the  cases,  and  upholds  the  later 
doctrine  on  this  subject  For  anything  that  appears,  these 
opinions  may  have  been  taken  and  given  for  the  purpose  of  being 
laid  before  the  common  judge  of  the  Plaintiff  and  Defendants. 

As  to  Lord  Weslbwrifs  opinion,  at  that  date  Lord  WeMmry  had 
ceased  to  be  the  legal  adviser  of  any  one  but  the  Crown*  His 
Lordship  was  not  Colonel  Smith's  "  professional  adviser,  acting 
in  that  capacity,  and  in  the  ordinary  course  of  business,*'  aocord- 

(1)  1  My.  &  K.  98, 115.  (2)  4th  £d.  voL  i.  p.  526. 

(3)  Law  Rep.  8  Gh.  361,  368. 
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V.-C.  B.     ing  to  the  rule  laid  down  in  Oreenough  v.  Oaskdl  (1).    Hence  the 
1874       opinion  is  not  privileged. 


Smith 

V.  Mr.  EddiSy  Q.C.^  and  Mr.  Speedy  for  the  Plaintiff : — 


Dahhll. 


The  object  of  the  suit  is  to  set  aside  the  award;  the  points 
being  two, — one  that  one  of  the  members  of  the  committee  having 
dissented  from  the  rest,  the  award  is  not  the  award  of  all  the 
members,  and  is  on  that  ground  invalid ;  the  other,  whether  the 
Plaintiff  was,  properly  speaking,  an  officer  of  the  company  at  the 
time. 

These  opinions  were  plainly  taken  by  Colonel  8mi{h  for  his  own 
purpose,  and  for  the  purpose  of  advising  Peters  on  his  behal£  No- 
thing could  be  more  confidential  than  papers  of  this  kind ;  and  it 
may  be  admitted  at  once  that,  according  to  Minei  v.  Morgan  (2),  as 
cited  by  the  other  side,  and  Macfarlane  v.  BoU  (3),  before  the  late 
Vice-Obancellor  Wiokene^  it  makes  no  difference  whether  they  were 
taken  ante  litem  motam  or  not.  The  principles  of  the  rule,  as  ex- 
plained in  Qreenough  v.  OaskeU  (4),  are  precisely  applicable  here ; 
viz.,  that  the  rule  is  made  ^*  out  of  regard  to  the  interests  of  justice, 
which  cannot  be  upholden,  and  to  the  administration  of  justice, 
which  cannot  go  on  without  the  aid  of  men  skilled  in  jurisprudence, 
in  the  practice  of  the  Courts,  and  in  those  matters  affecting  rights 
and  obligations  which  form  the  subject  of  all  judicial  proceedings. 
If  the  privilege  did  not  exist  at  all,  every  one  would  be  thrown 
upon  his  own  legal  resources."  In  Ross  v.  Qibbs  (5),  the  privilege 
was  extended  to  communications  with  an  unprofessional  agent;  in 
Coseey  v.  London,  Brighton,  and  South  Coast  BaHtoay  Company  (6), 
it  was  extended  to  reports  made  before  action  or  litigation  of  any 
kind,  by  the  medical  officer  of  a  company  to  the  company,  against 
whom  a  claim  had  been  made  by  a  man  and  his  wife,  who  alleged 
that  they  had  been  injured  in  a  railway  accident. 

As  to  the  opinion  of  Lord  Westhury,  if  his  Lordship  chose  as  a 
friend  to*place  himself  in  the  situation  of  a  professional  adviser  to 
the  Plaintiff,  which  no  one  can  dispute  his  right  to  do,  how  can 
his  opinion  be  distinguished  from  that  of  an  ordinary  counsel? 

(1)  1  My.  &  K.  98, 115.  (4)  1  My.  &  K.  103. 

(2)  Law  Bep.  8  Ch.  361,  368.  (5)  Law  Rep.  8  £q.  522. 

(3)  Ibid.  14  Eq.  580.  (6)  Ibid.  6  C.  P.  146. 


VOL.  XVm.]  EQUITY  CASES.  65$ 

Lawrence  v.  Campbell  (1) ;  Bunburt/  v.  Bunbury  (2) ;  Lafone  r.     v.-o.  B. 
Falkland  Islands  Company  (8).  1874 


Smith 

Sir  James  Bacon,  V.C.  : —  v. 

DaXDEEIi. 

I  do  not  think  that  the  Plaintiffs  affidavit  claims  the  privilege        

upon  any  of  the  grounds  mentioned  in  the  cases  which  Mr.  Eidis 
has  cited.  He  does  not  say  that  these  were  confidential  commnni- 
cations.  He  says  that  they  were  written  "  in  anticipation  of  and 
in  relation  to  this  litigation.''  The  materiality  of  these  documents 
cannot  be  pronounced  upon  at  present,  but  they  are  not  claimed 
as  being  confidential ;  it  is  scarcely  denied  that  they  are  material  to 
the  subject  of  the  suit ;  and,  if  I  were  to  form  any  guess,  which  it 
would  be  wrong  to  do  except  for  the  purpose  of  the  observations  I 
am  now  making,  I  should  say  that,  according  to  the  general  tenor 
of  the  letters  themselves,  the  opinions  must  be  material  to  the  ques* 
tions  at  issue  in  the  suit ;  for  the  letters  are  communications  to 
PeierSj  who  is  Defendant  iu  the  suit,  of  the  advice  which  Colonel 
Smith,  the  Plaintifi*,  has  taken  upon  the  very  subject  of  the  award, 
as  to  the  materiality  of  a  certain  number  of  arbitrators  forming  a 
quorum  and  being  parties  to  an  award.  I  am  quite  willing  to 
agree,  and  am  very  glad  to  find  that  I  am  supported  by  some  of  the 
more  recent  cases,  that,  if  the  communications  have  been  confi- 
dential, and  have  been  made  for  the  purpose  of  getting  advice  in 
order  to  sustain  the  Plaintiffs  case,  they  would  not  be  produced 
as  of  course;  but  that  the  matter  would  require  investigation 
before  they  were  ordered  to  be  produced.  I  think  there  is 
nothing  of  the  sort  here.  I  am  speaking  now  of  the  letters  men- 
tioned in  the  first  part  of  the  schedule,  and  they  refer  to  cases  and 
opinions,  the  substance  of  which  has  been  already  communicated  to 
a  Defendant  in  the  suit,  upon  the  very  subject-matters  which  are 
in  question  in  the  suit.  The  question  whether  Coloner;8^/;irtA  was 
an  officer  of  the  company  or  whaf  position  he  occupied,  must  of 
necessity  be  included  in  the  matters  which  are  there  mentioned. 
I  cannot  think,  therefore,  that  there  is  any  ground,  on  the  autho- 
rity of  the  cases  that  have  been  referred  to,  for  exempting  these 
documents  from  production.     The  case  of    Cossey  v.  London, 

(1)  4  Drew.  485.  (2)  2  Beav.  173. 

(3)  4  K.  &  J.  34. 


V. 

Danulu 


654  EQUITY  0A8E&  [L.  B. 

y.-a  B.     Brighton^  and  South  Coast  Bailway  Company  (1)  has  been  referred 
1874       to,  which  related  to  the  production  of  a  report  made  by  a  medical 

g^iCT  officer  which  stated  the  result  of  his  examination  of  a  person 
alleged  to  have  been  injured  in  a  railway  accident;  but  that 
stands  on  a'different  footing. 

Then  as  to  the  case  laid  before  Lord  Wesfbury^  I  cannot  con- 
sider it  in  any  other  light  than  as  a  statement  made  by  the 
Plaintiff  to  a  friend  of  his.  Lord  Westburifs  great  qualifications 
are  not  in  question ;  but  that  it  was  not  a  professional  communi- 
cation is  clear  on  the  face  of  it.  Lord  WesRmry  did  not^  when  he 
expressed  an  opinion^  express  it  in  discharge  of  any  professional 
duty.  The  old  rule  was  that,  unless  the  communication  was 
made  strictly  in  a  professional  capacity,  the  privilege  could  not 
attach;  and  I  recollect  instances,  and  there  are  plenty  to  be 
found,  where  that  rule  has  been  carried  to  a  very  rigorous  extent. 
One  instance  I  remember  was  where  a  man  had  been  taken  up  on  a 
charge  of  a  capital  offence  and  was  tried,  and  upon  the  trial  a  man 
was  proposed  to  be  put  in  the  box  to  gire  evidence.  The  objec- 
tion was  taken  that  the  communication  made  to  the  witness,  which 
he  was  about  to  prove,  was  a  confidential  communicatioiL  He  was 
one  of  those  men  who  hang  about  police-offices  and  represent 
themselves  to  be  attorneys ;  but  it  was  clear  he  was  not  an 
attorney.  The  objection  as  to  his  disclosing  the  confession — ^for  it 
amounted  to  that — which  the  person  charged  had  made  to  him, 
was  set  aside,  and  he  was  compelled  to  give  evidence.  I  do  not 
say  that  such  a  rule  prevails  at  this  time,  and  certainly  not  in  this 
Court ;  but  upon  the  materials  before  me,  it  is  clear  that  in  the 
discharge  of  some  office  or  other — ^with  reference  to  some  question 
in  the  suit — the  Plaintiff  did  communicate  to  one  of  the  Drfen- 
dants  that  he  had  taken  these  opinions.  I  think  he  is  bound  now 
to  produce  them,  in  order  that  the  others  may  see  what  they  are ; 
and  as  to  Lord  WesRmry'B  opinion,  I  cannot  think  it  probable  that 
there  was  anything  confidential  in  the  nature  of  it 
The  order  will  be  for  production  in  the  terms  of  the  summons. 

Mr.  Jackson  asked  for  the  costs,  the  Plaintiff  having  failed  on 
both  contentions. 

(1)  Law  Rep.  5  C.  P.  146, 
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Mr.  Eddii  suggested  that  they  should  be  costs  in  the  cause.  y.pO.  a 

1874 

Sib  James  Bacon,  V.O.  : —  g,n^ 

I  think  it  was  not  at  all  an  unfair  thing  to  discuss  in  Court.  dakull. 

The  costs  will  be  costs  in  the  cause. 

Solicitors  for  the  Plaintiff:  Messrs.  WUkins,  Blyih,  &  Mardand. 
Solicitors  for  the  Defendants :  Messrs.  Ashurst,  Morris,  &  Co. 


July  9. 


In  re  BONELLI'S  ELECTRIC  TELEGBAPH  COMPANY.       V.^,  B, 

COOK'S  CLAIM.  1874 

Practice — Petitum-^Service  on  Bespondent  out  of  the  Jurisdiction, 

Where  a  respondent  to  a  petition  was  out  of  the  jurisdiction,  the  Court 
made  an  order  for  substituted  service,  and  also  gave  leave  to  the  petitioner  to 
serve  the  respondent  abroad. 

Motion. 

The  Petition  was  presented  in  the  matter  of  the  Trustee  Relief 
Ad  (10  &  II  Yict.  c.  96)y  and  of  the  claim  of  Henry  Cook  in  the 
vpindiDg-up  of  BoneU^e  Eledrio  Telegraph  Company^  Limited,  for 
advances  to  the  company. 

The  Petitioner  now  moved  that  he  might  be  at  liberty  to  serve 
a  copy  of  the  Petition  upon  Louis  Copin  at  Paris  or  elsewhere  in 
the  Eepublic  of  France.  Copin  was  the  syndic  or  assignee  in  the 
bankruptcy  of  Henry  Gooh,  and  was  said  to  be  residing  in  France. 

A  clerk  of  the  solicitor  of  the  Petitioner,  in  an  affidavit,  stated 
his  belief  that  if  substituted  service  of  the  Petition  were  made  upon 
a  solicitor  in  the  city  of  London  whom  he  named,  it  would  come  to ' 
the  knowledge  of  Ocpin. 

Mr.  Macnaghten,  in  support  of  the  motion : — 

The  power  of  the  Court  to  order  service  of  the  copy  of  a  bill 
upon  a  Defendant  out  of  the  jurisdiction  is  conferred  by  Cons. 
Ord.  X.,  rule  7 ;  Drummond  v,  Drummond  (1) ;  MorgarCe  Chancery 
Acts  and  Orders  (2). 

(1)  Law  Rep.  2  Ch.  32.  (2)  4th  Ed.  p.  424. 
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y.-G.  B.  The  Order  does  not  In  terms  extend  to  petitions,  bat  from  Sdon 

1874  on  Decrees  (1 )  it  appears  that  service  of  a  petition  upon  a  respon- 

^^  dent  abroad  has  been  ordered  by  the  Court. 

BoNBLLi*8  Some  difficulty,  however,  has  been  felt  in  consequence  of  a  re- 

Tbliobaph  mark  attributed  to  the  Master  of  the  Bolls  in  In  re  Maugham  (2). 

Company-. 


CooK'B  CLAiBf .  giR  j^^ES  Bacon,  V.C.  :— 

What  you  require  is  satisfactory  evidence  that  the  Petition  has 
come  to  the  person  who  is  named  as  a  Bespondent  to  it. 

You  may  take  the  order  for  substituted  service  upon  the  solicitor* 
and  also  for  service  on  Mr.  Copin  out  of  the  jurisdiction. 

Solicitors :  Messrs.  Farkin  &  Fagden. 


Aug,  1. 


V.-c.  B.       In  re  BONELLI'S  ELECTEIC  TELEGRAPH  COMPANY. 

1874 


COOK'S  CLAIM  (No.  2). 

Company — Winding^upSeverance  of  pari  of  the  Aisets — Payment  into  Courts 

Costs,  CfiargeSf  and  Expenses  of  Liquidators, 

Where,  in  the  winding-up  of  a  company,  part  of  the  assets  has  to  be 
severed  from  the  rest  to  answer  the  claim  of  a  creditor,  upon  whicli  claim 
there  are  many  incumhrances,  and  an  arrangement  has  been  come  to  between 
the  incumbrancers,  and  sanctioned  by  the  Court,  rendering  necessary  the 
presentation  of  a  petition  and  the  appearance  of  the  liquidators  on  the 
petition,  they  having  paid  the  money  into  Court : — 

jETeld,  that  the  liquidators  are  entitled  to  their  costs  of  appearing  on  the 
petition,  out  of  the  fund  in  Court,  but  not  their  costs,  charges,  and  expenses 
of  investigating  the  claims,  or  of  an  abortive  attempt  at  arrangement. 

Petition. 

In  the  course  of  the  winding-up  of  BaneUVs  Mectrie  Telegraph 
Company^  Limited^  it  was  found  by  the  liquidators  that  a  sum  of 
£4062  88.  5d.  was  due  from  the  company  to  Henry  Cook,  and  that 
there  were  several  incumbrances  on  this  fund. 

The  liquidators  accordingly  paid  the  sum  into  Court,  where  it 
was  now  represented  by  a  sum  of  £1358  8s.  Id.  Consols  standing 
in  their  names. 

(I)  Pages  35, 1245.  (2)  22  W.  R.  748. 
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In  their  affidavit,  filed  on  the  28th  of  May,  1874,  they  stated  the     y.^.  b. 
existence  of  this  claim,  and  that  the  several  incumbrancers  had,        1974 
after  an  abortive  attempt,  come  to  an  arrangement  of  their  claims       j^ 
upon  the  fund,  which  arrangement  had  received  the  sanction  of    ??J|^'* 
the  Court.  Telbgbafr 

They  then  said  as  follows : — **  We  have  incurred  divers  costs,       

<;harges,  and  expenses  in  the  investigation  of  the  several  claims  to  ^^^o.  2^™ 
the  trust  fund,  and  in  and  about  the  said  abortive  arrangement,       — 
and  we  submit  that  these  ought  to  be  paid  out  of  the  trust  fund." 

The  Petition  was  presented  by  one  of  the  incumbrancers,  making 
the  liquidators  Bespondents,  setting  forth  the  above  affidavit,  and 
praying  that^  after  payment  of  the  costs  of  the  Petitioner  and  of 
the  Bespondents,  the  liquidators,  the  fund  might  be  transferred  to 
the  Petitioner,  with  other  relief,  framed  so  as  to  carry  out  the 
arrangement. 

The  only  point  was  as  to  the  prior  costs  charges  and  expenses 
oi  the  liquidators. 

Mr.  Maenoffhien,  for  the  Petitioner : — 

The  liquidators  are  not  entitled  to  any  costs  charges  and  expenses 
of  investigating  the  claims,  or  of  the  arrangement  which  failed. 

In  In  re  WdVa  Policy  (1)  stakeholders  were  held  entitled  to 
their  costs  of  appearance  as  between  solicitor  and  client,  but  not  to 
-any  charges  and  expenses. 

It  has  become  necessary  to  separate  this  sum  of  consols  from  the 
general  assets,  but  that  does  not  justify  the  throwing  of  these 
costs  charges  and  expenses  upon  this  fund. 

Mr.  Kekewieh,  for  the  liquidators : — 

Any  costs,  charges,  and  expenses  of  the  liquidators  which  may 
now  be  severed  by  the  Court  from  the  other  costs  payable  out  of 
this  fund,  will  have  to  be  borne  by  persons  who  are  not  at  all 
interested  in  the  particular  fund. 

The  company  are  solvent,  and  were  before  the  payment  into 
Court,  and  now  are,  ready  to  pay  all  the  charges  of  the  liquidators. 

If  the  liquidators  had  deducted  these  costs  from  the  moneys 

(1)  Law  Rep.  2  Eq.  466. 

You  xvni.  2  X  9 
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y^  B.     paid  in,  the  Conrt  probably  would  not  have  made  any  distinction 
1874       between  these  costs  and  the  rest. 


In  re 

BosblLi'8        Mr.  QraJiam  SastinffS,  for  another  Bespondent 
Elbotbio 
Thjubafh 

«^'    Sib  James  Bacon,  V.C.  : — 

Cook's  Claim. 
(Na  2.)         Any  costs  charges  and  expenses  which  may  have  been  incoired 

""^       before  the  payment  into  Court  are  the  liquidators*  own  affiur,  and 

they  have  no  right  to  throw  them  on  this  fand. 

The  liquidators'  costs  of  appearing  on  this  Petition  will  of  course 
come  out  of  this  fund,  but  no  other  costs. 

The  order  wUl  be  as  prayed. 

Solicitors:  Messrs.  Parkin  d  Fagden;  Messrs.  Deane^  ChM, 
&  Oo. ;  Mr.  Trinder. 


Y^.  B.  In  re  CODEINGTON'S  CHARITY 

1874 


Practice-^LandB  Clau8e$  ConKiidcUum  Ad,  1845 — CTtarUy — Paytneni  to 
JWy  25.  Secretary. 

Order  for  investment  of  the  proceeds  of  lands  belonging  to  a  charity,  vhich 
had  been  taken  under  the  Lands  Clausea  ConsoHdation  Act^  1845,  and  pay- 
ment until  further  order  of  the  interest  to  the  secretary,  and  to  his  successors 
the  secretaries  for  the  time  being,  of  the  trustees  of  the  charity,  of  which 
there  was  no  treasurer. 

JLaNDS  belonging  to  the  Bristol  Mtmicipal  Charities  were  taken 
by  the  Bristol  and  Portishead  Pier  and  Dock  Company,  and  the 
purchase-money y  represented  by  a  sum  of  £1956,  had  been  paid 
into  the  bank. 

The  Petitioners,  who  were  the  surviying  or  continuing  trnstees 
(appointed  by  an  order  of  the  Lord  Chancellor,  dated  the  12th  of 
June,  1852,  and  by  an  order  of  the  Charity  Commissioners,  dated 
the  27th  of  September,  1865,)  of  the  Bristol  Municipal  Charities, 
by  their  Petition  prayed  an  investment  of  the  £1956,  and  that 
the  interest  on  such  investment  might,  until  further  order,  be 
paid  to  F.  W.  Newton,  the  present  secretary  of  the  trustees,  and 
to  his  successors  the  secretaries  for  the  time  being  of  the  trustees. 
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Mr.  Baupelly  in  support  of  the  Petition.  y.^.  B. 

1874 


The  Yice-Chancellob  expressed  some  doubt  as  to  making  an 
order  for  payment  to  the  secretary  only,  but  on  the  production  of  Codrinqtos's 
similar  orders — one  made  in  relation  to  this  charity — ^and  on  being     ^°^^"^' 
informed  that  there  was  no  treasurer,  made  the  order  in  the  form 
prayed. 

Solicitors :  Messrs.  T.  White  &  Sons. 


MEKCHANT  BANKING  COMPANY  v.  MAUD.      v.-o.b. 


[1867    M.    63.] 
Bepayment  of  Amount  of  Judgment — Interest, 

Persons  who  by  the  order  of  on  inferior  Court  have  been  improperly 
oompeUed  to  pay  money  to  their  opponents  in  the  suit,  are,  upon  the  reyeraal 
of  such  order  by  a  Court  of  Appeal,  entitled  to  have  the  amount  repaid  with 
interest  at  4  per  cent,  from  the  time  of  payment. 

UNDEB  an  order  of  the  Lord  Chanoellorj  dated  the  19th  of 
December,  1870,  reversing  an  order  of  Yice-Chaacellor  James, 
dated  the  24th  of  February,  1870,  the  sum  of  £2580  25.  4d.  was 
paid  by  the  Defendants  to  tl;e  Plaintiffs  on  the  9th  of  March, 
1871.  By  an  order  of  th^  House  of  Lords,  dated  the  22nd  of 
Jane,  1874,  the  order  of  the  Lord  Chancellor  was  discharged. 

Mr.  W.  F.  Bobinson,  on  behalf  of  the  Defendants,  now  moved  that 
the  order  of  the  House  of  Lords,  dated  the  22nd  of  June,  1874, 
might  be  made  an  order  of  this  Court,  and  that  the  Plaintiffs 
might  be  ordered  on  or  before  the  10th  of  August,  1874,  to  pay  to 
Defendants  the  sum  of  £2133  Is.  8d.,  the  balance  of  £2580  2s.  4d. 
paid  to  Plaintiffs  on  the  9th  of  March,  1871,  pursuant  to  the 
order  of  the  Lord  Chancellor  of  the  19th  of  December,  1870; 
interest  at  £5  per  cent,  from  the  9th  of  March,  1871,  up  to  the 
10th  of  August,  1874,  upon  the  amount  paid  to  the  Plaintiffs,  to 
be  repaid  by  Plaintiffs,  being  included  in  the  sum  claimed  by 
Defendants  under  their  present  application. 

2Z2  2 


1874 
July  31. 


660  EQUITY  CASES.  [L.  B. 

y.-C.  a         In  support  of  this  claim  for  interest,  Bodffers  v.  Camploir 

1874       cPEaeampie  de  Paris  (1)  was  cited,  as  establishing  the  principle 

Mebohant    that  persons  who  by  the  mistake  of  an  inferior  Court  have  had 

BankkgCo.  |.Jj^j^  money  improperly  taken  from  them  are  entitled  to  haye 

Maud.      the  money  restored  with  interest  during  the  time  that  the  money 

has  been  withheld. 

Mr.  Eddia,  Q.C.,  for  the  Plaintiffs  :— 

The  ordinary  rule  of  this  Court  is,  that  where  money  paid  under 
an  order  or  decree  has,  on  appeal,  been  ordered  to  be  repaid,  the 
repayment  is  without  interest :  Parker  y.  MarreU  (2).  All  that 
Bodgers  y.  Oamptoir  dCEsoompte  de  Paris  decided  was  that  a 
direction  for  payment  of  interest  on  the  amount  of  the  judgment 
ought,  pursuant  to  the  practice  of  the  Courts  in  India,  to  ha?e 
been  given  by  the  Supreme  Court  of  Hanff  Kong  as  incident  to 
the  Order  in  Council ;  but  that  case  in  no  way  affects  the  general 
rule  of  this  Court  In  any  case  the  rate  of  interest  claimed  is 
excessive. 

Sib  James  Bacon,  Y.C,  said  that  the  rate  of  interest  claimed, 
£5  per  cent.,  was  excessive,  and  that  £4  per  cent,  only  could  be 
allowed.  On  the  main  question,  however,  he  adopted  the  decision 
of  the  Privy  Council  as  laying  down  a  just  and  reasonable  role 
which  ought  to  prevail  in  all  cases.  The  amount  must,  therefore, 
be  repaid  with  interest  at  £4  per  cent. 

Solicitors :  Messrs.  Champion^  Bobinaon^  &  Poole ;  Messrs.  Flw 
A  Co. 

(1)  Law  Bep.  8  P.  C.  465,  476,  476.  (2)  2  Ph.  453. 
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In  re  ROYAL  VICTORIA  PALACE  THEATRE 

SYNDICATE. 

MOORE  &  DE  LA  TORRE'S  CASE. 

Unregistered  Ccmpany — Winding-up — Circular — Bepresentatian  hy  Promoters — 
Contr^utories  to  the  Extent  of  ike  Bepresentation — Companies  Ad,  1862, 
ss.  199,  200. 

An  undertaking  baying  been  set  on  foot  for  tbe  purchase  and  alteration  of 
a  theatre,  a  partnership  consisting  of  more  than  seven  members  was  formed 
for  tbe  purpose.  Two  of  the  promoters,  being  members,  issued  a  circular,  in 
which  was  contained  the  following  statement : — 

"  The  entire  remodelling,  redecorating,  and  furnishing  will  cost  £12,000, 
and  of  this  sum  £5000  only  remains  for  subscription." 

The  partnership  having  been  ordered  to  be  wound  up,  as  an  unregistered 
company,  under  the  200th  section  of  the  Companies  Act^  1862 : — 

Bteldf  that  the  two  promoters  must  be  settled  on  tbe  list  of  contributories 
for  all  the  balance  of  the  unsubscribed-for  capital,  up  to  £12,000. 

Adjourned  summons. 

On  the  9th  of  December,  1873,  an  association  called  the  Bayal 
Victoria  Palace  Theatre  Syndicate^  haying  been  held  to  be  a  part- 
nership, and  consisting  of  more  than  seven  persons,  and  being 
unregistered,  was  ordered  to  be  wound  up  under  the  199th  section 
of  the  Companies  Act,  1862. 

In  the  course  of  the  winding-up,  the  Chief  Clerk,  at  the  instance 
of  some  of  the  contributories,  directed  the  official  liquidator  to 
bring  in  a  supplemental  list,  treating  two  persons  ua,med  Charles 
Moore  and  Bomaine  De  la  Torre  as  contributories  for  a  sum  of 
£6550  under  the  following  circumstances : — 

Moore  db  De  la  Torre,  who  were  co-partners,  were  the  promoters 
of  the  above  undertaking,  the  object  of  which  was  the  purchasing  of 
the  Victoria  Theatre,  in  the  county  of  Surrey,  and  the  conversion  of 
it  into  a  theatrical  music  hall.  They  collected  some  subscriptions, 
and  in  or  about  July,  1871,  issued  a  circular  signed  Moore  dt  Co., 
the  name  of  their  firm,  which  was  headed  "  Private  and  Confi- 
dential."— **  Boydl  Victoria  Palace,'*  and  contained,  amongst  other 
paragraphs,  the  following : — 

**  The  great  success  which  has  attended  the  Alhamlra  Palace  as 


V.-O.  B . 

1874 
July  16, 18. 
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V.-C.  B.     a  place  of  entertainment  has  induced  a  few  friends  to  enter  into 
1874       arrangements  to  provide  the  Surrey  side  of  London  with  a  similar 
Moobb&Db  establishment.  •  •  •  • 
''^<Se^"       **The  entire   remodelling,  redecorating,  and  famishing  on  a 

magnificent  scale  will  cost  £12,000,  and  of  this  sum  £5000  only 

remains  for  subscription. 

^  When  the  above  is  completed,  it  is  arranged  to  form  a  joint 
stock  company,  to  be  called  the  ^Boyal  Victoria  Palace,  Limited^' 
with  a  capital  of  £50,000  for  its  purchase  and  working. 

''  The  price  of  £40,000  at  which  it  will  be  sold  to  the  company, 
will,  for  each  £100  forming  the  £12,000  above-mentioned,  enable 
a  return  to  be  made  of  £300  less  a  small  percentage  for  ex- 
penses  

<'  This  is  neither  a  speculation  nor  an  investment,  but  the  pur- 
chase  of  a  property  on  most  advantageous  terms,  with  a  certainty 
of  sale  at  a  very  handsome  profit." 

At  the  foot  of  the  circular  was  printed  the  following  form  of 

receipt : — 

*'  Boyal  Victoria  PaJaee, 

« London,  1871. 

"  Received  from  of  the  sum  of  pounds,  being 

one-half  of  my  subscription  towards  the  sum  of  £12,000  for  the 
purchase,  alteration,  redecorating,  and  refurnishing  the  above 
theatre,  in  accordance  with  the  statements  contained  in  our  cir- 
cular of  the  day  of  ,  the  balance  to  be  paid  by  me  on 
or  before  the            day  of  ,  1871." 

The  contention  of  the  contributories  who  sought  to  charge 
Messrs.  Moore  dk  De  la  Torre  was,  that  the  above  statement 
amounted  to  a  contract  by  Moore  &  Be  la  Torre  that  they  would 
take  or  place  the  balance  of  unsubscribed-for  capital  to  the  amount 
of  £12,000. 

Neither  Moore  nor  Be  la  Torre  was  originally  placed  on  the  list. 
Moore,  however,  in  an  affidavit  set  out  a  list  of  nineteen  subscribers, 
including  himself  for  £100,  the  total  amount  of  the  subscriptioiis 
being  £5150.  It  was  for  the  difference  between  this  last-mentioned 
sum  and  £12,000  that  he  and  his  partner  were  sought  to  be 
charged. 
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From  the  evidence  filed  on  behalf  of  the  Bespondents  it  ap-     Y.-C.  B. 
peared  that  in  March,  1873,  a  meeting  of  the  Boyal  Victoria        1874 
Palace  Syndicate  was  held  at  Evans*  Hotel,  at  which  it  was  re-  moobb  &  Di 
solved  that  the  association  should,  at  some  future  day,  be  duly   ^^^/^l^?*'" 

registered  as  The  Metrojpoliian  Theatre  Company,  Limited;  and        

that  whatever  amount  should  be  found  due  to  Messrs.  Moore  &  De 
La  Torre  as  promoters,  should  be  paid  in  shares  and  debentures 
of  this  future  company.  Having  resolved  this,  the  syndicate  pro- 
ceeded to  resolve  themselves  into  a  meeting  of  The  Metropolitan 
Theatre  Company,  Limited;  and  the  persons  who  signed  the 
memorandum  agreed  to  pay  £10  per  cent,  towards  the  working 
excuses  of  the  theatre. 

De  la  Torre  offered  to  submit  to  be  put  on  the  list  as  co-con- 
tributory with  Moore  to  the  extent  of  £100. 

The  matter  having  been  adjourned  into  Court, 

Mr.  Kay,  Q.C.,  and  Mr.  Metholdy  for  the  official  liquidator, 
submitted  the  question. 

Mr.  Jackson^  Q.C.,  and  Mr.  Sohmon,  for  Moore  dkDela  Torre : — 

The  liability  of  Moore  &  Be  la  Torre  for  £100  is  admitted ;  if 
after  that  there  should  be  any  deficiency,  it  will  have  to  be  borne 
by  the  members  according  to  some  rate  of  contribution.  But  no 
question  of  deficiency  of  assets  has  arisen,  hence  a  supplemental 
list  is  at  least  premature. 

It  is  said  that  the  statement  in  the  circular  amounts  to  a  con- 
tract— that  is  to  say,  an  implied  contract,  for  no  one  can  say  it  is 
express.  If  it  could  be  shewn  that  Moore  dt  Dela  Torre  had  pro- 
inised  any  agent  of  the  other  co-adventurers  that  they  would  be  sub- 
scribers for  any  amount  of  the  capital,  that  would  have  been  a 
promise  for  valuable  consideration,  for  which  the  promissors  would 
We  been  liable.    But  no  one  comes  forward  to  state  this. 

[Mr.  Kay  observed  that,  on  behalf  of  creditors,  he  must,  if  neces- 
Ba^r,  be  heard  on  this  point.] 

No  doubt  the  creditors  must  be  paid  in  full.  There  is  no  limit 
to  the  liability  of  these  contributories ;  they  are  liable  to  the 
extent  of  all  their  assets,  and  the  question  is  not  one  in  which 


664  EQUITT  OASES.  [L.  S. 

y.-G.  B.      creditors  are  concerned,  as  there  is  no  suggestion  of  deficiencj^ 
1874       merely  one  of  contribution  between  contributories. 

Hoom& De      ^^  ^^^  ^J^f  ^^  ^^^  ^^^^  truly  say,  that  he  subscribed  on  the 

La  Tobrb'b  £aith  of  their  statement     Eren  an  express  agreement  to  place 

—        shares  is  not  equivalent  to  an  agreement  to  take  shares :  Chrrk* 

serCs  Case  (1).  The  principle  is,  that  it  must  be  shewn  that  some  one 

has  been  injured,  in  which  case  he  may  possibly  recover  in  an 

action  of  damages. 

In  any  event,  no  implied  liability  can  be  imputed  to  Messrs. 
Moore  iS:  Be  La  T&rr^  after  the  proceedings  at  Evans*  Hotel  in 
March,  1873,  which  amounted  to  an  entire  re-construction  of  the 
association,  and  cancellation  of  the  existing  mutual  claims  of  ita 
xnemben. 

Mr.  Uddis,  Q.C.,  and  Mr.  T.  A.  Boberls,  for  the  other  contribu- 
tories:— 

We  do  not  say  the  clause  means  an  agreement  to  place  shares. 
It  is  an  invitation  to  subscribe  on  the  faith  of  a  statement  that 
£7000  has  been  subscribed  for,  and  only  £5000  remains  to  be 
subscribed  for. 

Suppose  the  undertaking  had  been  successful,  can  it  be  doubted 
that  Moore  &  Be  la  Torre  would  have  demanded  profits  in  the  ratio 
of  seven  to  five. 

Oorrissens  Case  was  wholly  difierent.  Mr.  Oorrissen  undertook 
to  place  shares.  In  this  case  Moore  (&  Be  la  Torre  state  that 
capital  "  has  t)een "  subscribed ;  a  statement  which  they  are 
bound  to  make  good,  and  which  they  can  make  good  only  in  one 
way. 

Cases  more  in  point  are,  Henderson  v.  Laeon  (2),  and  Carew's 
Case  (3)  ;  and  the  case  is  stronger  where  the  association  is  an  un- 
registered company  under  the  Act  of  1862. 

[They  also  referred  to  PicJcard  v.  Sears  (4) ;  Bawlins  v.  Wick^ 
ham  (5);  Btichess  of  Kingston's  Case  (6),  and  cases  there  cited; 
Bavies  Case,  before  the  Lords  Justices,  March  15, 1872.] 

(1)  Lftw  Rep.  8  Ch.  607.  (4)  6  A.  &  E.  469. 

(2)  Ibid.  6  £q.  249.  (5)  3  De  G.  &  J.  S04. 

(3)  7  D.  M.  &  G.  43.  (6)  2  Sm.  L.  C.  6th  ed.  679. 
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Mr.  Jaeksan,  in  reply  ; —  •  *"        V.-C.  B. 

The  acts  of  the  parties  negative  the  notion  of  anything  like  an        ^^^ 


understanding  to  contract.  Moobb  &  De. 

La  Torbe*8 


Sir  James  Bacon,  V.C.  : — 

This  ease  has  been  discussed  at  great  length ;  but,  in  my  opinion, 
it  is  one  which  does  not  present  any  very  serious  difficulty. 

The  order  which  has  been  made  is  for  the  winding  up  of  a 
partnership,  because  an  unregistered  company  is  only  to  be  con- 
sidered as  an  ordinary  partnership ;  and  it  comes  within  the  scope 
of  the  Companies  Act,  1862,  because  the  number  of  persons  com- 
posing it  is  larger  than  that  mentioned  in  the  Act. 

Now  section  200,  to  which  reference  has  been  made,  is  as 
plain  in  its  terms  as  can  possibly  be.  The  words  are:  ''In  the 
eyent  of  an  unregistered  company  being  wound  up  every  person 
shall  be  deemed  to  be  a  contributory  who  is  liable,  at  law  or  in 
equity,  to  pay  or  contribute  to  the  payment  of  any  debt  or  liability 
of  the  company,  or  to  pay  or  contribute  to  the  payment  of  any  sum 
for  the  adjustment  of  the  rights  of  the  members  amongst  them- 
selves, or  to  pay  or  contribute  to  the  payment  of  the  costs."  That 
is  to  say,  it  is  the  most  ordinary  partnership. 

The  question  before  me  is,  how  is  that  partnership  constituted ; 
and,  for  present  purposes,  it  is  originated  by  what  is  called  this 
circular  letter,  which,  as  I  read  it,  is  a  very  plain  invitation  on  the 
part  of  Moore  &  Dela  Torre,  who  had  stipulated  that  they  should 
be  managers  of  the  partnership,  and  who  were  the  managers  of  the 
partnership,  to  other  persons,  to  whomsoever  it  might  be  addressed, 
to  come  and  join  in  the  partnership,  for  the  purpose  there  men- 
tioned. The  capital  is  expressed  to  be  £12,000.  That  is  the  in- 
vitation :  ''  Come  in  as  many  of  you  as  will,  and  join  the  partner- 
ship, the  capital  of  which  is  to  be  £12,000 ;  £7000  of  that  has 
been  already  collected,  and  there  remains  only  £5000  :  you  who 
contribute  the  £5000  will  be  partners  in  the  same  proportions  as 
the  existing  partners."  The  words  of  the  circular  are  really  not 
open  to  any  question  in  my  opinion.  *'  The  great  success  which 
has  attended  the  Alhambra  Palace  as  a  place  of  entertainment  has 
induced  a  few  friends  to  enter  into  arrangements  to  provide  the 
Surrey  side  of  London  with  a  similar  establishment.  .  .  .  The 


Oase« 
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v.-c.  B.     lease,"  and  so  on,  "  will  cost  £12,000,  and  of  this  sum  £5000  only 

1874       remains  for  subscription.    When  the  above  is  completed," — ^then  it 

MooRB  &  Db  ^7^  what  is  to  be  done ;  and  a  form  of  receipt  is  annexed  to  that 

La  ToBBs's   proposal,  which  is  in  these  terms : — [His  Honour  read  the  form, 

and  continued : — ]  Can  there  be  any  doubt,  then,  that  from  the 

moment  any  person  answers  that  invitation,  and  subscribes  any  sam 
of  money,  he  becomes  a  partner  in  the  concern,  of  which  already  the 
capital  consisted  of  £7000,  and  to  which  £5000  was  to  be  added  ? 
I  cannot  conceive  that  any  doubt  exists  upon  the  subject,  or  that 
there  is  any  reason  to  question  what  was  done.  If  any  other  in- 
tention had  been  in  the  mind  of  Messrs.  Moore  &  Be  la  Torre,  who 
are  the  inventors  and  originators  of  this  plan,  it  ought  to  have  been 
expressed  in  the  circular.  There  is  not  a  word  in  the  circular  which 
throws  the  slightest  doubt  xLpon  it.  They  are  the  inventors,  they 
are  the  instigators,  the  managers ;  they  have  the  power  all  in  their 
own  hands,  and  they  deal  with  the  thing  throughout 

Now,  the  law  upon  the  subject  is  very  plain  and  distinct.  Bauh 
Une  V.  Wichham  (1)  is  a  case  which  has  a  nearer  affinity  to  this 
'  than  perhaps  any  other.     There  a  partnership  contract  had  been 

entered  into,  upon  certain  representations  that  the  assets  consisted 
of  so  and  so,  and  the  liabilities  were  so  much,  and  so  on ;  and  the 
intending  partner  engaged  to  come  in  upon  the  invitation  there 
held  out,  and  upon  the  representation  there  made.  It  turned  out 
that  the  representations  were  erroneous.  Then  what  was  the  con- 
sequence ?  The  man  who  made  them  was  held  bound  to  make 
good  the  representations  upon  which  he  had  induced  another  per- 
son to  enter  into  obligations.  If  the  concern  had  been  going  on, 
no  doubt  there  were  two  modes  in  which  the  persons  who  had  by 
the  misrepresentation  been  induced  to  subscribe  might  have  been 
relieved.  They  might  have  said,  *^  The  representation  is  untrue, 
and  we  will  have  the  contract  rescinded ;"  or  they  might  have 
said,  '^  The  representation  must  be  taken  to  be  true,  and  you  must 
fulfil  your  part  of  it"  That  is  out  of  reach  now,  because  the 
winding-up  order  has  reduced  the  term  of  this  partnership  to  one 
and  to  only  one  kind  of  remedy  itUer  ee.  In  the  words  of  the  sta- 
tute, their  equitable  rights  must  be  ascertained  and  arranged  in 
Chambers.  Messrs.  Moore  &  Be  la  Torre  say  that  they  were  agents 

(1)  8  Do  a.  &  J.  804. 


VOL.  XVm.]  EQUITY  OASES.  667 

in  this  matter,  and  that  only  a  subscription  of  £100  had  been      Y.-c.  B. 

made.    They  never  said  that  until  after  the  erent  has  happened^in        1874 

which  their  liability  is  to  be  ascertained.     Before  that^  they  were  KooBiTft  De 

the  managers  of  this  partnership,  and  they  had  a  right  to  say  to   ^^q^^^ 

the  subscribers  and  to  all  the  world,  *'  In  the  proportion  of  seven       — ' 

to  five,  this  is  our  concern."    If  it  had  been  successful,  would  there 

have  been  any  ground  why  the  subscribers  for  £5000  could  say 

that  they  were  entitled  to  more  than  the  profits,  however  large 

they  might  have  been,  than  the  proportion  which  five  leaves  to 

seven  ?    How  could  they  dispute  the  right  of  Messrs.  Moore  & 

Be  la  Torre  to  the  other  seven  shares  of  the  copartnership  ?  What 

the  amount  of  liability  may  be,  it  is  not  for  me  at  present  to  say, 

and  I  have  not  heard  it  argued  at  present.     Whatever  that  may 

be,  these  persons,  partners  in  a  trading  concern — ^for  trading  con* 

earn  it  is — buy  a  lease,  fit  up  a  theatre,  and  so  on,  and  whatever 

liabilities  there  may  be  they  must  bear  them  ifiier  se  as  partners. 

Their  interests  in  it  are  as  clear  to  my  mind  as  the  liability  which 

I  have  mentioned. 

Then  it  is  said  that  this  has  been  condoned ;  that  the  state  of 
things  has  been  altered  by  what  took  place  at  the  meeting  at 
Evani  Eotd,  in  March,  1873.  I  cannot  help  thinking  that  there 
is  not  the  slightest  foundation  for  that  assertion.  What  took  place 
was  this :  they  had  formed  what  they  called  ^^  a  syndicate,"  a  word 
which  I  do  not  receive  with  great  favour,  because  I  have  known  it 
to  be  applied  to  cases  which  might  be  called  by  a  much  more 
significant  ezpresssion  than  that ;  but,  however,  that  is  the  appella- 
tion which  these  gentlemen  bestow  upon  their  undertaking ;  it 
was  necessary  to  find  money  on  their  taking  possession  of  the 
theatre,  and  for  furnishing  it  and  carrying  on  the  business  until 
they  should  find  a  purchaser  for  it.  The  money  was  wanted,  and 
the  syndicate,  that  is  the  persons,  the  partners,  agree  in  the  first 
place  that  if  the  meeting  shall  sanction  the  formation  of  a  com- 
pany, then  whatever  amount  was  found  due  to  Messrs.  Moore  & 
De  la  Torre  shall  be  paid  in  shares  and  debentures  of  the  MetrO' 
poliian  Theatre  Company.  Messrs.  Moore  &  Be  la  Torre  having  been 
managers  up  to  that  time,  it  is  very  reasonable  to  suppose  that 
some  amount  was  at  that  time  due  to  them ;  which,  although  they 
were  partners,  they  were  entitled  to  have  paid  to  them  out  of  the 
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V.*G.  B.  partnership  assets ;  and  the  meeting  of  partners,  embodying  the 
1874*  whole  partnership,  agree  that  that  debt,  whatever  it  be,  shall  be 
Mo<mirft  De  ttcquitted  by  the  assignment  of  certain  shares  in  an  imaginary 
La  Tobbb'b  company ;  that  is  to  say,  the  company  which  is  hereafter  to  be 
—  formed ;  and  Messrs.  Moore  &  De  la  Torre  agree  to  accept  the  same. 
Haying  disposed  of  that  part  of  the  business,  the  syndicate  resolve 
themselves  into  a  meeting  of  the  Theatre  Company^  Limited^  and 
then  they  pass  certain  resolutions,  the  only  important  one  of  which 
is,  that  the  gentlemen  who  signed  the  memorandum  agree  to  pay 
10  per  cent,  towards  carrying  on  the  theatre ;  that  is,  to  continue 
the  partnership  in  accordance  with  the  terms  contained  in  the 
circular  of  February,  1873«  What  kind  of  condonation  is  there  in 
that?  On  the  contrary,  the  resolutions  continue  the  existing  part- 
nership, they  provide  the  means  for  carrying  it  on,  and  the  associa- 
tion is  dealt  with  in  all  respects  as  if  the  resolutions  had  never 
been  passed,  and  as  if  the  members  had  found  the  money  in  some 
other  way.  As  I  have  said,  I  cannot  draw  any  distinction  between 
this  and  any  ordinary  partnership ;  I  mean  the  essence  of  a  part- 
nership contract,  that  every  member  of  it  is  to  bear  his  share  of 
the  burden,  and  to  have  his  share  of  profits.  £7000  had  been 
already  collected,  as  the  managers  of  the  partnership  say.  In  my 
opinion,  they  must  be  held  to  make  that  statement  good.  If  they 
can  furnish  the  names  of  the  persons  who  had  agreed  to  take  shares 
to  the  amount  of  £7000,  the  names  of  those  persons  will  be  inserted 
in  the  list  of  contributories.  If  not,  as  £7000  must  be  inserted  in 
the  list,  in  order  to  make  up  the  contributories,  there  are  no  names 
but  those  of  Moore  dt  Dela  Torre  which  can  be  inserted.  They  are, 
in  my  opinion,  wholly  prevented  from  saying  that  there  were  not 
other  shareholders.  K,  on  the  other  hand,  they  say  that  there  were 
others,  but  cannot  shew  that  to  be  the  fekct,  the  consequence  no 
less  is  that  they  must  say,  **  We  alone  were  the  shareholders."  In 
short,  it  seems  to  me  as  plain  as  possible  that,  in  carrying  the 
200th  section  of  the  Companies  Ad  into  effect  the  ofiScial  liqui- 
dator must  treat  this  as  a  partnership,  the  capital  of  which  was 
£12,000.  He  has  the  means  of  ascertaining  who  were  the  sub- 
scribers after  the  issue  of  that  circular,  and  then  he  must  naturally 
put  those  subscribers  upon  the  list.  Unless  Messrs.  Mocre  A 
De  la  Torre  furnish  him  with  the  names  of  other  persons  who  were 
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shareholders,  he  must  put  their  names  upon  the  list;  and  the      V.-C. B. 
liability  will  accrue  in  the  proportion  which  seven  bears  to  five.  1874 

I  think,  therefore,  that  the  official  liquidator  will  find  no  diffi-  hoobb  &  De 
cnlty  in  performing  his  duty  under  the  statute ;  and  Messrs.  Moore   ^(^""'^ 

dDela  Torre,  unless  they  furnish  some  other  persons'  names  to  the       

official  liquidator,  must  be  put  upon  the  list  for  the  proportion 
which  I  haye  mentioned. 

The  cases  referred  to  do  not,  in  my  opinion,  except  so  (ax  as 
they  contain  principles,  apply  in  the  slightest  degree  to  this  case. 
In  one  of  the  cases  which  has  been  referred  to  there  was  no  under- 
taking to  place  shares,  there  was  only  a  limited  undertaking 
beyond  which  the  Lord  Justices  would  not  extend  the  liability  of 
the  person  who  made  the  promise.  Here  the  consideration  is: 
"  Come  and  join  us ;  here  is  a  very  good  thing ;  by  subscribing 
£12,000  we  shall  make  £300  for  every  £100  subscribed.  £7000 
has  been  already  collected,  and  when  £5000  more  is  subscribed 
we  shall  go  on  merrily."  The  list  of  contributories  must  be  settled 
in  that  way. 

If  there  are  other  names  besides  those  of  Moore  &  Bela  Torre 
they  must  be  put  on  the  list  of  contributories  to  the  relief  of 
Moore  &  Bela  Torre. 

After  some  discussion  His  Honour,  regarding  the  question  as  a 
mere  partnership  dispute,  directed  the  costs  of  all  parties  to  come 
out  of  the  estata 

Solicitors  for  the  Liquidator :  Messrs.  BoUon  &  Co. 
Solicitor  for  Messrs.  Moore  &  Be  la  Torre :  Mr.  J.  L  Solamon. 
Solicitors  for  the  other  Shareholders :  Messrs.  Enox  &  Mould. 
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v.o.  B,         In  re  PAEAGUASSU  STEAM  TRAMWAY  COMPANY. 

1874  ADAMSON'S  CASE. 


July  6,  7.     Cwnpany —  Cancellation  of  Contract  —  Applioaiion  tf  CofoipenaabUni  Money  in 

crediting  Shares  with  Payment  qf  FvAwre  CaUa  —  Companies  Act,  1867, 
«.  26. 

A  company,  being  at  the  time  in  great  pecuniary  diffiealties  and  under  an 
onerous  contract  with  ^.,  one  of  their  directors,  entered  into  an  agreement 
with  B,  by  which  he  agreed  to  annul  his  contract  and  give  the  company  the 
benefit  of  a  more  beneficial  sub-contract  upon  receiving  £12,000  compensation, 
which  it  was  thereby  agreed  should  be  paid  by  crediting  the  shares  standing 
in  his  name  with  a  payment  of  £1800  (thereby  mafcmg  the  same  fully  paid 
up),  an  acceptance  for  £200,  and  the  remaining  £10,000  in  fully  paid-up 
shares,  to  be  issued  at  certain  contingent  periods.  Within  two  months  after 
the  execution  and  registration  of  this  agreement,  a  petition,  on  which  an  order 
was  ultimately  made,  was  presented  for  winding  up  the  company : — 

EM,  that  the  effect  of  the  arrangement  under  which  B.  had  ap^ed, 
in  paying  up  his  shares,  money  legitimately  coming  to  him  as  compensation 
for  giving  up  a  beneficial  contract,  was  to  discharge  B,  from  all  liability  in 
respect  of  those  shares. 

AdJOOKNED  summons  on  behalf  of  the  official  liquidator 
of  the  Paraguasm  Steam  Tramway  Company,  Limitedy  for  the  pur- 
pose of  making  Messrs.  Adamson^  Ronaldsany  &  Weseott,  the  holdeis 
of  150  £20  shares  in  the  company^  liable  for  £1800^  being  the 
balance  of  £12  per  share  alleged  to  be  due  from  iliem  in  respect 
of  their  shares* 

It  was  not  disputed  that  £8  per  share  had  been  paid  in  cash  on 
these  shares,  and  the  question  was  whether  there  had  been  a  valid 
payment  within  the  requirements  of  the  Companies  Act,  1867,  &  25, 
of  the  remaining  £12  per  share. 

The  company  was,  on  the  9th  of  January,  1867,  incorporated 
under  the  Companies  Act,  1862,  with  a  capital  of  £1,500,000  in 
75,000  shares,  for  the  purpose  of  purchasing  and  working  a  conces- 
sion for  the  construction  of  a  steam  tramway  in  the  proTinoe  of 
Bahiay  granted  by  the  Brazilian  Government  to  a  Mr.  /.  C  Morpan. 

Messrs.  Adamson  &  Bonaldson  carried  on  business  in  the  City  as 
ship  and  insurance  brokers  and  shipowners,  and  towards  the  latter 
part  of  1866,  at  which  time  steps  were  being  taken  for  getting  up 


Oasb. 
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a  company  for  the  purpose  of  purchasing  and  working  Morgan's  con-     V.-O.  B. 
cession,  they  were  applied  to  by  O.  F.  Oriffin,  who  had  obtained       1874 
the  contract  from  Margany  to  enter  into  a  freight  contract  for  the    adahbom's 
conveyance  to  Bahia  of  the  necessary  plant  on  condition  of  taking 
or  placing  500  shares  in  the  intended  company. 

After  some  negotiation  a  contract,  dated  the  14th  of  December, 
1866,  was  entered  into  by  which  Adamson  &  Co.  undertook  to 
supply  CMffin  with  tonnage  for  the  conyeyance  to  Bahia^  at  certain 
specified  rates,  of  the  whole  plant  required,  it  '^  being  understood  " 
that  **  the  agreement  and  the  rates  of  freight  mentioned  apply  to 
the  whole  of  the  material  and  contractor's  plant  to  be  shipped  for 
the  Paroffuasm  Steam  Tramroad  Company  under  the  agreement  ;*' 
and  Oriffin  was  not  to  be  responsible  to  Adamson  &  Co.  if  in  con- 
sequence of  the  company  not  being  able  to  carry  out  their  agree- 
ment the  quantity  shipped  was  less  than  therein  stated. 

It  was  also  agreed  that,  in  consideration  of  Oriffin  concluding 
with  Adamson  dt  Co.  this  contract,  and  the  company  agreeing  to 
confirm  and  to  adopt  it  in  case  of  Oriffin^ 8  failing  to  fulfil  it,  Adam" 
son  &  Co,  would  subscribe,  or  get  their  friends  to  subscribe,  for  500 
shares  in  the  company. 

On  an  intimation  that  he  would  not  otherwise  get  the  contract, 
Aiamsonf  who  had  at  first  declined,  consented  to  become  a  director. 
In  January,  1867,  the  company  was  registered ;  it  being  provided 
by  the  56th  of  the  articles  of  association  that  '*  the  directors  shall 
not  be  disqualified  from  being  concerned  in  or  participating  in  the 
profits  of  any  contract  with  the  company." 

The  articles  also  gave  the  directors  power  to  receive  the  uncalled 
capital  on  any  shares  in  advance  of  calls. 

On  the  29th  of  January,  1867,  Adam,son  &  Co.  entered  into  a 
sub-contract  by  which  the  firm  of  Pothonier^  Tibley,  dt  Co.  under- 
took, with  Adamson  dt  Co.,  to  convey  to  Brazil  the  plant,  &c., 
required  for  the  operations  of  the  company,  at  rates  considerably 
lower  than  those  which  were  to  be  received  from  the  company  by 
Adamson  dt  Co.  under  their  freight  contract  of  December,  1866 ; 
and  the  sub- contractors  agreed  to  apply  for,  through  Adamson 
dt  Co.y  and  to  accept  if  allotted,  400  shares  in  the  company.  Messrs. 
Adamson  dt  Bonaldson  subscribed  for  fifty  shares  each,  and  by  thus 
placing  the  remaining  400  with  the  sub-contractors,  the  requisite 


ffl2  EQUITY  GASES.  [L.  B. 

V.-O.  B.     number  of  500  shares,  which  were  allotted  on  the  7th  of  February, 
1874       1867,  was  made  up.    Calls  to  the  amount  of  £8  per  share  were 

Adax8on'0    P^^  0^  these  shares. 
^  In  July,  1867,  the  contract  of  the  14th  of  December,  1866, 

between  Adamson  and  Chiffin  was  formally  adopted  by  the  com- 
pany. **; 

Of  the  400  shares  taken  by  Pothoniery  TUdetf,  dt  (7o.,  Adamson 
agreed  at  their  request  to  place  fifty,  and  accordingly  this  number 
was  transferred  to  Mr.  /.  B.  Weseott^  in  whose  name  they  now 
stood.' 

In  June,  1869,  the  company  being  in  a  state  of  great  pecuniary 
difficulty,  and  finding  the  contract  of  December,  1866,  disad- 
vantageous, were  anxious  for  a  modification  of  it,  and  to  get  the 
carrying  work  done  at  a  cheaper  rate.  Adamson  &  Go.  were  applied 
to  and  consented,  upon  receiving  compensation,  a  portion  of  which 
was  to  be  applied  in  making  the  150  shares  held  by  themsdves 
and  Wescott  fiiUy  paid-up  shares,  to  give  up  their  original  contract 
and  all  claims  against  the  company  under  it,  and  to  give  the  com- 
pany the  benefit  of  their  sub-contract  of  the  29th  of  January, 
1867,  with  Pothonier,  TUdmj,  &  Co. 

After  some  discussion  a  resolution  was  passed  by  the  board  on 
the  8th  of  June,  1869,  in  effect  annulbng  the  freight  contract  of 
the  14th  of  December,  1866,  and  instead  thereof  adopting  the  sub- 
contract entered  into  by  Adamson  dt  Co,  with  Pothonier,  TOdey^ 
&  Co.  An  agreement  carrying  out  the  terms  of  this  resolution 
was  executed  on  the  23rd  of  June,  1869,  by  which  it  was  provided 
that  Adamson's  contract  of  December,  1866,  under  which  it  was 
recited  that  his  firm  had  *^  the  exclusive  right "  of  conveying  plant 
and  material  for  the  company,  should  be  cancelled,  and  that  the 
consideration  for  such  cancellation  should  be  the  sum  of  £12,000, 
payable  as  follows : — 

As  to  £1800,  part  thereof,  in  cash ;  as  to  £200,  by  the  accept- 
ance of  the  company  to  the  draft  of  Adamson  &  Co.  payable 
at  Bahia  sixty  days  after  sight ;  and  as  to  £10,000,  the  residae 
thereof,  by  allotting  to  J.  W.  Adamson  and  Boncidson^  or  their 
nominees,  500  fully  paid-up  shares  of  £20  each :  the  issue  of  these 
shares  to  be  postponed  until  certain  specified  additions  had  been 
made  to  the  capital  of  the  company ;  and  it  being  provided  that 
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in  the  eyent  of  the  company  being  wound  up  before  the  whole  of     V.-O.  B. 
the  500  shares  should  haye  become  issuable,  Adamson  &  Co.  should        1874 
not  be  entitled  to  rank  against  the  estate  of  the  company  as  ere-   adamsoh*s 
ditors  for  any  part  of  the  £10,000  which  should  not,  at  the  date       ^^ 
of  the  winding-up,  haye  been  discharged  by  the  issue  of  shares  as 
provided.   On  the  receipt  of  the  £1800,  Adamson  &  Bonaldson  were 
to  apply  the  same  in  payment  up  of  the  unpaid  subscriptions  on 
the  150  shares  registered  and  standing  in  the  names  of  themselves 
and  Wescott,    It  was  also  provided  that  the  company  should  adopt 
the  sub-contract  made  by  Adamson  &  Go,  with  Pothonier^  TUsley, 
&  Co.,  and  indemnify  Adamson  &  Co.  from  all  liability  under  such 
sub-contract. 

A  copy  of  this  agreement  was,  on  the  24th  of  June,  1869, 
registered  with  the  Begistrar  of  Joint  Stock  Companies,  pursuant 
to  sect  25  of  the  Companies  Act,  1867.  The  150  shares  standing 
in  the  names  of  Adamson,  Bonaldson,  and  Wescott  were  credited,  by 
an  entry  in  the  cash-book  of  the  company  on  the  23rd  of  June, 
1869,  with  £1800,  "  the  amount  paid  them  as  compensation  for 
relinquishment  of  their  freight  contract,  as  per  agreement  of  even 
date  **  therewith,  and  the  150  shares  now  appeared  in  the  books  of 
the  company  as  fully  paid-up  shares. 

The  company  did  not  recover  its  position,  and  on  the  20th  of 
August,  1869,  a  petition  was  presented,  and  on  the  22nd  of 
January,  1870,  the  petition  having  stood  over  from  time  to  time, 
an  order  was  made,  for  winding  up  the  company. 

The  official  liquidator,  by  his  summons,  impeached  the  arrange- 
ment of  June,  1869  (by  which  the  150  shares  standing  in  the  names 
of  Adamson,  Bonaldson,  and  Wescott  were  credited  with  £1800, 
thereby  making  them  fully  paid-up  shares),  on  the  ground  that 
the  cancellation  of  the  contract  of  December,  1866,  was  made  at  a 
time  when,  as  shewn  by  the  evidence,  the  company  was  hopelessly 
in  difficulties  and  practically  insolvent  (though,  as  was  alleged,  an 
appearance  of  solvency  was  attempted  to  be  given  by  payments 
into  the  company's  banking  account  by  the  directors,  who  after- 
wards drew  out  the  amount  by  cheques  signed  by  them  and  pur- 
porting to  be  in  respect  of  their  unpaid  fees);  and  that  the 
arrangement  was  a  mere  device  concocted  between  the  directors 
and  carried  out  by  a  mala  fide  exercise  of  their  powers  for  the  pur- 

VoL.  xviir.  2  r  2 
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V.-C.  B.  pose  of  relieving  Adamson  (one  of  their  body),  Bandldsofiy  his 
1874       partner^  and  WescoU,  his  nominee,  from  liability  on  their  shares. 

Adamsox'b  Evidence  on  the  other  hand  had  been  afforded,  by  letters  from 
^^'  the  London  manager  to  the  manager  in  Bdhia  and  between  some 
of  the  directors,  of  the  endeavours  of  the  directors,  as  early  as 
May,  1868,  as  the  only  means  of  saving  the  company  from  wreck, 
to  get  rid  of  or  modify  Adamson^s  very  onerous  contract,  which 
had  been  forced  upon  the  company,  to  their  great  di;Ead?antage, 
under  an  arrangement  made  by  the  concessionaire  previous  to  the 
incorporation  of  the  company. 

Mr.  Jackson,  Q.C.,  and  Mr.  Ingle  Joyce,  for  the  official  liqui- 
dator : — 

We  say  that  the  whole  transaction  is  a  fraud,  in  the  sense  of 
being  a  mere  device  for  the  purpose  of  escaping  liability  on  these 
shares,  concocted  between  the  directors  at  a  time  when  the  com- 
pany was  in  .a  position  of  utter  impecuniosity.  All  that  Ferrao^s 
Case  (1),  relating  to  the  affairs  of  this  company,  decided  was,  that 
the  liability  of  a  shareholder  might  be  discharged,  under  an 
arrangement  by  which  his  shares  were  credited,  at  the  request  of 
some  third  party,  a  hmd  fde  creditor  of  the  company,  with  part 
of  the  money  payable  to  him  upon  the  settlement  of  his  claim ; 
that  is,  that  so  loQg  as  there  has  been  a  hondjide  payment  of  the 
amount  due  upon  the  shares,  such  payment  is  not  ineffectual  from 
having  been  made,  not  by  the  contributory  himself,  but  by  another 
person  on  his  behalf.  Here,  however,  there  has  been  no  hondfide 
payment ;  no  real  consideration  for  these  shares  has  passed  to  the 
company,  and  the  transaction  comes  within  the  definition  given  by 
Lord  Justice  James  in  Spargo's  Case  (2),  as  '^  a  mere  sham,  or 
evasion,  or  trick,  to  get  rid  of  the  effect  of 'the  Act  of  Parliament" 
It  was,  in  feet,  a  fraudulent  preference  under  sect.  164  of  the  Com- 
panies Act,  1862,  and  the  Court  has  jurisdiction  under  sects.  101  and 
165  to  undo  the  transaction  and  order  a  return  of  money  thus  im- 
properly paid  without  a  bill  being  filed  for  the  purpose :  Siringers 
Case  (3).  In  any  case,  the  original  freight  contract,  upon  which 
depends  the  validity  of  the  agreement  of  June,  1869,  is  open  to 

(1)  Law  Bep.  9  Ch.  365.  [        (2)  Law  Rep.  8  Oh,  407, 413. 

(3)  Law  Rep.  4  Ch.  475,  486. 
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the  objection  that  it  was  merely  one-sided^  inasmuch  as  there  was  y-.0.  B. 

no  obligation  on  the  part  of  the  company  to  employ  AdatMon  &  1874 

Co,y  and  the  recital  of  it  in  the  agreement  of  Jnne,  1869,  as  con-  adamsos's 

ferring  npon  Adamscm  it  Co.  the  exelnsive  right  of  freight,  &c.,  is  ^^' 
incorrect. 

Mr.  Swanston,  Q.C.,  and  Mr.  CraeknaM,  for  Messrs.  Adamson: — 

The  Court  is  asked  by  the  official  liquidator  to  overrule  two 
recent  cases  (Bush's  Case  (1),  Ferrao's  Case  (2) ),  deciding  what 
is  a  sufficient  compliance  with  the  provisions  of  the  Companies 
Act,  1867,  s.  25,  as  to  the  issue  and  holding  of  shares  and  the 
satisfaction  of  liability  upon  them.  The  ex)rre8pondence  clearly 
shews  the  anxiety  of  the  company  as  far  back  as  May,  1868,  to 
get  rid  of  this  contract,  which,  though  very  beneficial  to  Adam- 
son,  was  most  onerous  for  the  company.  Adamson  insisted  that, 
if  the  company  wished  to  get  the  benefit  of  this  cheap  sub-con- 
tract, they  must  compensate  him  for  the  loss  he  would  be  put  to 
in  having  to  give  up  his  original  contract ;  and  in  the  view  of 
the  company  it  was  worth  £12,000  to  get  rid  of  it.  The  contract 
is  not  one-sided«  and  it  has  not  been  incorrectly  recited  in  the 
agreement  of  June,  1869,  inasmuch  as  a  contract  to  carry  the 
goods  of  the  company  means  the  whole  of  the  company's  goods^ 
and  obliges  the  company  to  employ  the  contractor  for  that  purpose : 
Thorn  V.  Commissioners  ofPuUie  Works  (3).  But  even  assuming 
the  contract  to  have  been  one-sided,  the  company  cannot  recover 
money  paid  by  them  to  Adamson  for  settlement  of  his  claims 
under  it,  with  knowledge  of  the  facts,  e?en  though  they  were 
ignorant  of  the  law :  Brisbane  v.  Daores  (4)  ;  Harriot  v.  Hamp- 
ton (5) ;  and  the  official  liquidator  has  no  higher  right  than  the 
company  in  this  respect 

Mr.  Jackson,  in  reply. 

Sir  James  Bacon,  V.C  : — 

The  question  is,  whether  the  transaction  of  June,  1869,  amounts 
to  satisfaction — to  payment,  or  what  is  equivalent  to  payment — by 

(1)  Law  Rep.  9  Ch.  554.  (3)  32  Beav.  490. 

(2)  Ibid.  855.  (4)  6  Taunt  143. 

(5)  2  Sm.  L.  G.  4th  Ed.  p.  325. 
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y.-C.  B.  Adamson  and  the  others,  of  the  unpaid  calls  upon  the  shares  which 
1874  they  then  held.  The  effect  of  the  agreement  between  the  oonees- 
AoAMBON*s  sionaire  and  Adamson  dk  Bonaldson  was  to  engage  them  to  pn>- 
^^  Tide  freight  or  shipping  for  carrying  to  Bahia  the  materials 
required  for  making  the  railway.  The  agreement  was  by  no 
means  an  incautious  one.  Everything  was  particularised  with 
great  minuteness.  Messrs.  Adamson  thereby  undertook,  under 
penalties,  to  have  always  ready,  at  thirty  days'  notice,  the  means 
of  transporting  the  commodities  from  England  to  BaJiia — a  yery 
onerous  undertaking  on  their  part,  and  by  way  of  addition  to  the 
bargain  they^  undertook  to  subscribe  by  themselves  or  their  friends 
for  500  shares.  The  consideration  for  the  agreement  is  plain, 
patent,  and  open  to  no  question.  But  then  it  is  said  that  the 
agreement  is  unilateral,  and  that,  though  Adamson  dk  Bonaldson 
are  bound  by  it  to  all  the  stipulations  on  their  behalf,  the  com- 
pany, or  rather  the  concessionaire^  is  not  bound  at  all.  I  cannot 
read  the  agreement  in  any  sense  like  that,  and  it  is  impossible  to 
contend  successfully  that  it  is  not  an  agreement  on  the  part  of  the 
company  that  all  materials  that  they  shall  have  for  the  purposes 
of  their  undertaking  to  send  to  South  Amsrica  shall  be  sent  by 
means  of  the  shipping  which  Adamson  dt  Bonaldson  are  to  proyide. 
I  have  not  the  slightest  doubt  about  the  construction  of  that 
agreement,  or  that  a  violation  of  it  on  either  side  would  give  cause 
of  action,  which  might  be  sustained  against  the  party  making 
default.  This  agreement  having  been  entered  into,  and  having 
^en  approved  in  the  most  distinct  and  clear  terms  on  the  part  of 
Hhe  company,  is  acted  upon.  The  500  shares  were  taken,  and 
goods  to  a  considerable  quantity  were  shipped  on  the  footing  of 
that  agreement,  and  so  matters  went  on  un(il  June,  1869,  when 
came  the  transaction  to  which  this  question  more  immediately 
relates.  At  that  time  it  is  clear  from  the  minutes  and  the  corre- 
spondence, that  the  people  in  Bahia  were  greatly  dissatisfied  with 
improvident  contracts  entered  into  by  the  concessionaire  and  trans- 
ferred by  him  to  the  directors  ;  and,  amongst  other  things^  they 
thought  that  the  terms  upon  which  he  had  engaged  with  Adamson 
were  excessive,  and  that  they  had  undertaken  to  pay  a  higher 
price  than  that  for  which  they  could  get  the  work  done  elsewhere, 
especially  as  Adamson  bad  made  an  advantageous  sub-contract 
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with  Fothonier,  who  was  to  do  the  duty  which  Adamson  had     V.-O.  B. 
undertaken  to  perform  for  the  company  at  a  much  less  rate  of       1874 

<^l^arge.  Addon's. 

It  was  obvious  that  a  burden  rested  on  the  company,  from  which       ^jff  • 
they  would  gladly  be  relieved.   After  many  discussions,  they  came 
in  June^  1869,  to  the  understanding  which  is  embodied  in  the  agree- 
ment— a  special,  well-considered,  and  not  ill-drawn  instrument. 
Whether  it  was  a  good  or  a  bad  bargain,  I  have  no  means  of  ascer- 
taining, but  that  the  company  thought  it  so  is  clear.    AH  that  was 
done  afterwards  was  done  in  clear  accordance  with  that  agree- 
ment.    There  is  no  concealment,  there  is  no  misconception,  and  I 
am  asked  to  conclude  from  this  business  transaction  between  the 
contractor  and  the  company,  when  they  desired  to  be  relieved 
from  the  contract,  that  it  is  a  cloak,  a  sham,  and  a  trick  to  relieve 
the  contractor  from  liability  in  respect  of  his  shares.     There  is 
nothing  from  which  I  have  found  any  such  thing.    Every  fact 
that  has  been  mentioned  is  without  dispute.    The  cotrespondence 
does  not  suggest  any  falsehood  or  trick,  and  in  my  opinion  this 
payment  was  not  a  fraudulent  preference,  because  there  was  a 
good  consideration,  and  sect  165  in  the  Act  of  1862  does  not  touch 
the  case  I  am  now  considering.    It  is  true  that  the  funds  of  the 
company  in  England  had  fallen  to  a  very  low  ebb,  and  affairs  in 
South  America  were  not  exceedingly  flourishing  in  a  pecuniary 
point  of  view ;  but  the  hopes  of  the  company  were  not  extin- 
guished.   I  see  no  suggestion  that  the  company  was  to  come  to  an 
end,  or  inclination  on  their  part  to  put  an  end  to  the  work  to  be 
done  imder  the  contract.     On  the  contrary,  the  stipulation  is  that 
Adamson  shall  relieve  the  company  from  the  burden  which  rested 
on  them,  and  that  the  company  should  also  have  the  benefit  of  the 
sub-contract  entered  into  with  Pothonier.   If  Adamson  dt  Co,  were 
entitled   to  receive  compensation,  was  it  not  in  their  power  to 
apply  the  amount  of  that  compensation — their  own  money — in 
payment  of  the  calls  on  these  shares?    That  is  all  they  did;  they 
desired  to  be  relieved,  but  not  without  satisfying  their  obliga- 
tions, and  when  they  agreed  that  upon  payment  of  the  £1800  to 
them  they  would  therewith  satisfy  their  remaining  liability  on 
the  shires,  surely  they  did  nothing  unlavrful  or  unreasonable ;  nor 
can  I  understand  that  there  is  the  slightest  difference  between  this 
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V.-C.  B.  and  Ferraos  Case  (1).  There,  as  here,  tliere  was  a  demand  against 
1874  the  company,  payable  by  the  company,  and  undisputed.  Here,  by 
ADAHflON'B  virtue  of  a  contract  which  is  perfectly  valid,  there  is  a  demand 
^^  payable  by  the  company.  If  (in  Ferrao's  Case)  Mr.  WM  had 
been  a  shareholder  in  the  company,  and  had  said,  "  Instead  of 
paying  the  money  you  owe  me,  you  shall  write  it  off  in  respect  of 
my  shares,"  must  not  the  decision  have  been  the  same  as  it  was? 
The  introduction  of  Ferrao  (a  shareholder)  made  no  substantial 
difference ;  he  was  only  the  nominee  of  Webh,  The  case  is  the 
same  here,  except  that  there  is  no  Ferrao.  Adamsony  to  whom  the 
money  is  due,  says,  **  I  require  you  to  pay  that  money  as  considera- 
tion for  my  letting  you  off  this  bargain.  With  that  money  I  shall 
pay  up  what  I  owe  on  the  shares."  And  so  the  contract  is  carried 
out.  No  doubt  there  are  circumstances,  such  as  the  cheques  for 
unpaid  fees,  calculated  to  raise  suspicion  in  the  case ;  but  I  am  not 
entitled  to  deal  with  suspicions  merely.  I  decide  on  the  facts  as 
they  stand  in' evidence  before  me,  and  whatever  was  done  in  refer- 
ence to  other  matters  cannot  affect  this  question,  which  is,  whether 
persons  having  a  valid  claim  against  the  company  liquidated  by 
agreement  between  them,  can  apply  the  amount,  or  any  part  of 
that  amount,  in  payment  of  a  debt  which  the  creditor  would,  in  the 
first  instance,  owe  to  the  company  on  calls  being  made  when  there 
has  been  power  to  anticipate  payment  of  calls  which  might  become 
due.  The  case  is  reduced  to  this,  that  unless  the  agreement  with 
Qriffin  was  invalid  all  that  has  been  done  is  right.  I  cannot  dis- 
cover a  pretence  for  saying  that  there  was  anything  invalid  or 
improvident  in  it  when  it  was  entered  into.  From  December, 
1866,  until  June,  1869,  the  company  had  abundant  opportunity  of 
considering  the  nature  and  effect  of  that  agreement  There  is  no 
trace  of  any  complaint,  except  only  that  they  find  they  agreed  to 
pay  more  than  they  could  furnish  themselves  with  the  same  thing 
for  from  another  source.  For  three  years  the  agreement  is  acted 
upon,  and,  as  I  have  said,  I  can  entertain  no  doubt  as  to  the  con- 
struction of  it.  The  second  agreement  only  adopts  that.  It  adds 
nothing  to  it,  for  the  use  of  the  words,  **  exclusive  right,"  does  not 
«  add  anything  to  it.  That  second  agreement  embodies  the  transac- 
tion of  which  I  have  been  speaking,  and  then  for  a  clear  liquidated 

(1)  Law  Rep.  9  Ch.  355. 
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debt,  the  creditot  to  whom  that  debt  is  owing,  being  nnder  on     V.-0.  B. 
obligation  to  pay  calls,  says,  "  Instead  of  taking  the  money  from        1874 
you  I  desire  to  have  that  money  placed  to  my  credit  in  respect  of   adakeon'b 
these  shares."     I  can  conceive  no  land  of  difference,  none  in  sub-        _^ 
stance  and  hardly  any  in  words,  between  this  case  and  Ferrao^a 
Case  (1). 

There  is  no  doubt  that  Adamson  had  a  right  to  say, "  Pay 
me  down  on  the  counter  £1800,"  and  the  company  could  have  had 
no  answer  whatever  to  that  demand.  If  they  had  paid  it  down 
on  the  counter  (I  do  not  forget  that  they  had  no  means),  Adamson 
might  have  handed  it  to  the  cashier  and  said,  *'  Enter  it  on  the 
books  to  the  credit  of  my  shares/'  What  is  done  is  exactly 
equivalent  to  that.  The  books  were  kept  with  punctuality.  The 
transaction  is  recorded  in  the  proper  place,  and  the  thing  is  dealt 
with  in  a  way  perfectly  in  accordance  with  the  agreement.  I  see 
no  attempt  to  shelter  or  shield  Mr.  Adamson.  No  particular  favour 
appears  to  have  been  intended  to  him  by  the  directors.  Having, 
therefore,  with  his  own  money,  as  I  must  consider  it  after  this  agree- 
ment, paid  the  calls  on  these  shares,  I  think  he  acquitted  himself 
of  all  the  obligations  under  those  shares,  and  it  would  be  unreason- 
able to  treat  his  shares  otherwise  than  as  paid-up  shares,  for  paid 
up  those  shares  have  been. 

Summons  dismissed.     Costs  on  both  sides  out  of  the  estate. 

Solicitors :  Messrs.  Wansey  &  Bowen ;  Mr.  Rowland  Miller. 

(1)  Law  Rep.  9  Ch.  355. 
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v..a  H.  WATSON  V.  ROW. 


1874 


[1871     W.    126.] 

Executors  Defendants — Joint  Retainer  to  Sdicitors — One  Executor  Debtor  to^ 
Testator* s  Estate — Costs  of  Suit — Costs  of  Inquiries — Set-^ff — Taxation, 

Two  executors,  defendants  in  a  suit,  gave  a  joint  retainer  to  a  fiim  oi- 
solicitors.  In  the  course  of  the  proceedings  it  was  certified  by  the  Chief 
Clerk  that  one  executor,  who  had  since  died  insolvent,  was  indebted  to  the 
testator's  estate : — 

Mddf  that  the  surviving  executor  was  entitled  to  be  paid  out  cl  the  estate 
all  the  costs  for  which  he  was  liable,  and  that  the  costs  incurred  for  the 
deceased  executor  in  taking  the  account  of  his  debt  must  be  set  off  against 
the  sum  found  due  from  him. 

Be  Colquhoun  {!)  and  ffarmer  v.  Earris  (2)  observed  upon. 

Further  consideration. 

This  suit  was  instituted  against  two  executors,  the  Defendants^ 
Bow  and  Woodman,  for  the  administration  of  the  estate  of  a. 
testator,  William  J.  P.  Waiaon.  The  executors  gave  to  ^  firm  of 
solicitors  a  written  retainer  in  the  form  following : — 

^  We  do  require  and  authorize  you  to  act  for  us  in  the  above, 
suit." 

The  retainer  was  signed  by  both  the  executors.  The  De- 
fendant Woodman,  who  had  died  insolvent,  had  been,  in  taking  the 
accounts,  certified  to  be  indebted  to  the  testator's  estate.  In 
taking  the  accounts  of  the  Defendant  Woodman's  debt^  oertaia 
costs,  in  addition  to  the  Defendants'  joint  costs  in  the  suit,  had 
been  incurred.  It  was  now  asked  that  a  direction  should  be 
given  to  the  Taxing  Master  to  make  a  distinction  between  tlie 
Defendants'  costs  incurred  in  the  suit,  or  to  separate  the  De- 
fendant Woodman^s  costs  from  the  Defendant  Boio\  in  order  that 
such  costs  might  be  set  off  against  the  debt  due  from  the  De- 
fendant Woodman  to  the  testator's  estate. 

Mr.  Karddke,  Q.C.,  and  Mr.  Kekewich,  for  the  Plaintiff  sub- 
mitted that  if  the  Defendant  Woodman  had  been  the  sole  De- 
fendant he  would  not  be  permitted  to  have  any  costs  until  his  debt 

(1)  1  Sm.  &  Giff.  App.  1 ;  5  D.  M.  &  G.  35.  (2)  1  Ruas.  155. 
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should  be  paid,  and  that,  therefore,  the  costs  of  the  Defendants  v.-O.  H. 
ought  to  be  separated,  and  the  Defendant  WoodmarCa  share  of        1874 

them  not  be  paid  to  him  or  to  his  solicitors,  but  be  retained  as  a  ^f^^^ 
set-off  against  the  debt  due  from  him.      The  Defendant  Bow       J^* 

was  liable  to  the  solicitors  for  all  the  costs  incurred  in  the  suit.  

[They  referred  to  and  relied  upon  Harmer  v,  Harris  (1).] 

Mr.  Meihold,  for  an  infant  in  the  same  interest,  referred  to  Be 
Cdquhotm  (2). 

Mr.  EddiSy  Q.C.,  and  Mr.  C.  T.  Simpson,  for  the  Defendant  Bow, 
also  referred  to  Be  Odquhoun  and  to  Fraser  v.  Thompson  (3),  and 
submitted  that  his  conduct  had  been  proper ;  that  he  was  justified 
in  doing  what  he  had  done,  and  that  the  costs  had  been  properly 
incurred.  As  between  him  and  the  firm  of  solicitors,  he  was,  no 
doubt,  liable  for  the  whole  of  the  costs.  No  solicitors,  having  the 
case  of  Be  Colquhoun  before  them,  would  have  acted  upon  a 
separate  retainer  if  the  Defendant  Bow  had  attempted  to  give  one, 
and  if  he  had  refused  to  join  the  Defendant  Woodm^an  in  giying  a 
retainer,  the  Defendants  would  probably  have  been  left  without  any 
legal  assistance.  They  also  referred  to  Anderson  y.  Boynton  (4) 
and  Bailey  v.  BirchaU  (5). 

Mr.  Karslahe,  in  reply. 

Sir  Chables  Hall,  V.O.  : — 

I  do  not,  of  course,  mean  to  decide  at  variance  with  the  deci- 
sions in  Be  Colquhoun  and  Harmer  v.  Harris,  but  those  cases  do 
not  govern  the  present  case,  for  the  reason  that  here  there  is  a 
joint  retainer  by  both  the  executors,  and  a  joint  liability  of  both 
in  respect  of  the  whole  demand  of  the  solicitors.  The  reports  of 
the  case  of  Be  Colquhoun  leave  uncertain  whether  there  was  or 
was  not  a  joint  retainer,  but  I  infer  from  what  was  stated  by  the 
Yice-Chancellor  in  his  judgment,  and  the  statement  of  the  case  in 
1  Sm.  &  Giff.  App.  1,  that  there  was  a  separate  retainer  by  Dr. 
Ford.    Mr.  Cctquhoun  acted  on  behalf  of  three  other  Defendants — 

(1)  1  Russ.  155.  (3)  1  Giff.  837. 

(2)  1  Sm.  &  Giff.  App.  1 ;  5  D.  M.  (4)  19  L.  J.  (Q.B.)  42. 
&  G.  35.  (5)  2  H.  &  M.  371. 
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V.-0.  H.     the  same  solicitor  accidentally  represented  four  parties — ^and  the 

1874        Yice-Chancellor  in  his  judgment  said  he  was  not  satisfied  that  if 

Watsok      ^^^  Petitioners  had  proceeded  at  law  against  Dr.  Ford  they  might 

^  not  have  recovered  tlie  whole  amount  of  their  claim ;  and  he  also 

e-aid,  "  There  was  no  evidence  to  shew  whether  Mr.  Colqulumn 

received  a  joint  or  separate  retainer  from  the  Defendants." 
There  is  nothing  in  the  report  of  the  case  of  Be  Colqiikoun 
on  appeal  (1),  which  is  at  variance  with  this  view.  The  cer- 
tificate there  set  forth  of  Master  Follett  was  a  very  exhaustive 
one.  He  puts  the  cases  of  joint  retainer  and  separate  retainer, 
and  in  paragraph  15  he  states  that  if  the  demand  were  a  joint 
demand,  the  order  might  have  been  discharged  by  Mr.  ColquJumn 
for  irregularity.  Dr.  Ford  got  a  separate  order  to  tax  upon  his 
separate  application.  If  it  had  been  a  joint  retainer,  that  ought 
to  have  been  discharged,  so  he  treated  it  as  a  separate  retainer. 
That  being  so,  the  judgments  given  in  that  case  are  quite  con- 
sistent with  the  principle  on  which  I  am  about  to  act.  The  judg- 
ment in  Harmer  v.  Harris  (2)  is  not  at  variance  with  the  payment 
out  of  the  testator's  estate  of  all  the  costs  of  a  Defendant  executor, 
for  which  he  is  liable  jointly  with  another  who  is  indebted  to 
the  estate.  In  that  case  one  of  the  Defendants  was  an  executor, 
and  the  others,  who  had  retained  the  same  solicitor,  were  not 
The  Master  of  the  Eolls  said,  "  Much  of  the  costs  may  have 
been  incurred  for  these  Defendants  jointly ;  .  .  .  The  costs  of 
the  executor  are  only  that  proportion  of  the  costs  due  to  the 
solicitor,  with  which  the  latter,  as  between  the  co-Defendants  for 
whom  he  acted,  could  have  charged  the  executor." 

The  case  before  the  Court  is  that  of  two  executors  employing 
a  firm  of  solicitors  on  a  joint  retainer ;  and  of  a  surviving  executor 
who  by  reason  of  the  joint  retainer  is  liable  to  pay  the  whole  of 
the  costs  which  have  been  incurred  to  that  firm  of  solicitors  in 
respect  of  the  business  done  in  the  suit;  and  it  has  been  con- 
tended that  because  the  co-executor  happened  to  become  insolvent 
and  could  not  pay  a  balance  due  from  him,  therefore  the  solvent 
executor  is  only  to  be  allowed  one-half  of  the  costs,  and  to  be 
left  to  pay  the  other  half  out  of  his  own  pocket.  That  conten- 
tion appears  to  me  to  be  against  the  principle  which  this  Court 
(1)  6  D.  M.  &  G.  35.  (2)  1  Ross.  155. 


VOL.  XVin.]  EQUITY  CASES.  683 

has  always  acted  upon,  viz.,  that  a  trustee  must  be  allowed  the     V.-G.  H. 
whole  of  the  costs  which  he  is  liable  to  pay  to  his  solicitors  in        1874 
the  Buity  and  tiierefore,  in  my  opinion,  the  Defendant  Bow  must     watson 
be  allowed  all  the  costs  which  he  is  liable  to  pay.     But  the  costs       ^^^ 
of  the  Defendant  Woodman^  which  have  been  incurred  in  respect  of        — 
his  separate  liability  to  the  testator's  estate,  must  not  be  paid  to 
him  until  he  has  made  good  the  debt  due  from  him ;  the  Defendant 
BoWy  however,  inust  have  his  costs  which  have  been  incurred  in 
reference  to  those  inquiries. 

Solicitors :  Messrs.  Oreffory,  Bowdiffes,  dt  Bawle  ;  Messrs.  E.  Flux 
&  Leadbiiter, 


July  6. 


HOOPER  V.  SMART.  V.-C.H. 

1874 

[1873    H.    147.] 

BAILEY  V.  PIPER. 

[1873    B.    20.] 

Fender  and  Purchaser — Agreement  to  sell  entirety  of  Fee  Simple — Interest  in 
Moiety — Specific  Performance  with  Compensation^- Abatement. 

Vendors  agreed  to  sell  the  entirety  of  certain  freehold  property  for  the 
Slim  of  £6000,  and  to  make  out  a  good  marketable  title.  The  purchaser, 
in  consequence  of  delays  on  the  part  of  the  vendors,  filed  a  bill  for  specific 
performance  of  the  agreement.  It  was  subsequently  discovered  that  the 
vendors  were  entitled  to  only  a  moiety  of  the  property : — 

Held^  that  the  purchaser  was  entitled  to  a  decree  for  specific  performance 
of  the  agreement  by  the  vendors  of  their  moiety,  with  an  abatement  of  one- 
half  of  the  purchase-money. 

Barnes  v.  Wood  (1)  and  Castle  v.  Wilkinson  (2)  observed  upon. 

Motion  for  decree. 

By  an  agreement  made  in  October,  1872,  the  Defendants  B.  F. 
and  0.  A.  Piper,  in  the  suit  of  Bailey  v.  Piper,  agreed  to  sell  to  the 
Plaintiff  Bailey  the  fee  simple  in  ,  possession,  free  from  incum- 
brances, of  the  entirety  of  certain  freehold  property  in  the  bill 
mentioned  for  the  sum  of  £6000.  The  vendors  were  to  make  out 
a  good  marketable  title.    The  Plaintiff  Bailey  paid  £400,  and  the 

(1)  Law  Hep-  8  Eq.  424.  (2)  Law  Bep.  5  Gh.  634. 
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residue  of  the  purchase-money  (less  a  sum  of  £105  as  commission 
to  the  parties  who  negotiated  the  sale)  was  to  be  paid  on  the  com- 
pletion of  the  purchas&  The  Plaintiff  Bailey  entered  into  posses- 
sion and  laid  out  the  property  for  building  purposes^  Questions 
arose  in  reference  to  the  title,  and  in  consequence  of  the  great 
delay  on  the  part  of  the  Defendants  Piper  in  completing  the  sale, 
the  Plaintiff  £at7^  filed  a  bill  against  them  for  specific  performance 
of  the  agreement  The  Defendants  Piper  were  subsequently 
adjudicated  bankrupts,  and  their  trustees  in  bankruptcy  were  by 
a  supplemental  order  made  Defendants.  In  January,  1874,  a 
decree  in  the  suit  of  Bailey  y.  Piper  was  made,  declaring  that  the 
agreement  ought  to  be  specifically  performed  and  carried  into 
execution  in  case  a  good  title  could  be  made  to  the  property. 
Oertain  inquiries  were  directed  in  reference  to  the  title,  and  the 
Chief  Clerk  certified  that  a  good  title  could  not  be  made  by  the 
Defendants  Piper  to  the  entirety;  and  that  the  title  to  an  undivided 
moiety  of  the  property  was  the  subject-matter  of  a  suit,  "  Hooper 
T.  Smart/'  in  this  Court.  It  was  then  ordered  that  the  smt  of 
Hooper  v.  Smart  should  come  on  to  be  heard  immediately  before 
that  of  Bailey  v.  Piper,  and  it  was  held  that  the  Plaintifis  in  that 
case  were  entitled  to  an  undivided  moiety  of  the  property. 

It  appeared  that  in  the  course  of  the  proceedings  the  Plaintiff 
Bailey  had  entered  into  a  subsequent  agreement  with  the  Plaintifis 
in  Hooper  v.  Smart  t.o  purchase  their  moiety  of  the  property. 

Mr*  DicJcinson,  Q.C.,  and  Mr.  Horion  Smith,  for  the  Plaintiff 
Bailey^  contended  that  he  was  entitled  to  a  decree  for  specific 
performance  with  an  abatement. 

[They  referred  to  Mortloch  v.  BuUer  (1) ;  Barnes  v.  Wood  (2) ; 
Castle  V  Wilkinson  (3) ;  SugderCs  Vendors  and  Purchasers  (4) ; 
Bart's  Vendors  and  Purchasers  (5);  Fry  on  Specific  Perform- 
ance (6) ;  WheaUey  v.  Slade  (7) ;  Maw  v.  Topham  (8).] 

Mr.  Maenaghten,  for  Mr.  Smart,  the  trustee  in  bankruptcy  of 
B.  F.  Piper. 


(1)  10  Ves.  292-315. 

(2)  Law  Rep.  8  Eq.  424. 

(3)  Ibid.  5  Ch.  534. 

(4)  13th  Ed.  pp.  257-263. 


(5)  3rd  Ed.  pp.  977-978. 

(6)  Pages  141-142. 

(7)  4  Sim.  126. 

(8)  19  Beav.  676. 
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Mr.  Norlhmore  Lawrenee,  for  Mr.  Niehols,  the  trustee  in  bank- 
ruptcy of  C.  A.  Piper: — 

There  is  no  case  in  which  specific  performance  with  compensa- 
tion has  been  decreed  on  a  contract  for  the  sale  of  the  entirety, 
and  where  it  has  been  found  that  there  was  no  title  to  a  moiety. 
The  cases  in  which  specific  performance  with  compensation  has 
been  decreed  have  beeii  either  cases  where  there  have  been  con- 
tracts to  sell  certain  undivided  shares  of  property,  and  there  was 
no  title  to  one  or  more  of  such  shares,  or  cases  where  there  have 
been  contracts  to  sell  property,  and  the  vendcnr  had  only  a  limited 
interest  in  the  property,  such  as  Barnes  v.  Wood  (1).  Specific  per- 
formance has  been  refused  in  two  cases  like  the  present,  WheaHey 
v.  Slade  (2) ;  Maw  y.  Topham  (8).  The  distinction  is  drawn  in 
Jones  v.  Evans  (4)  by  the  same  Judge  who  decided  WheaUey  v. 
Slade.  Therefore  Lord  8t  Leonards*  remarks  on  that  case  are 
not  concurred  in  by  the  Judge  who  decided  it. 

Sir  Charles  Hall^  V.C.  : — 

This  is  a  case  in  which  the  exercise  of  the  discretionary  jurisdic- 
tion of  the  Court  is  asked  for,  the  bill  being  one  for  the  specific 
performance  of  an  agreement.  In  Barnes  v.  Wood  the  Plaintiff, 
who  in  ignorance  purchased  property  in  fee,  the  vendor  being 
entitled  to  only  a  life  interest,  was  held  entitled  to  a  conveyance  of 
the  life  interest,  with  compensation,  and  a  decree  for  specific  per- 
formance was  made.  In  that  case  no  injustice  was  done  to  the 
vendor,  for  he  was  paid  for  all  that  he  could  sell  to  the  purchaser. 
So  in  this  case  by  making  the  decree  asked  for  no  injustice  will 
be  done  to  the  trustees  in  bankruptcy  of  the  Messrs.  Piper,  for 
they  will  get  the  full  price  of  their  share  of  the  property  sold ; 
perhaps  more  than  they  would  have  got  in  case  the  Messrs. 
Piper  had  sold  an  undivided  moiety,  because  usually  the  value 
of  an  undivided  interest  is  less  in  proportion  than  that  of  the 
entirety  of  an  estate.  It  has  been  argued  that  some  of  the  autho- 
rities prevent  my  applying  the  ordinary  rule,  viz.,  that  the  pur^ 
chaser  may  have  all  he  can  get  from  the  vendor.  The  decision 
in  the  case  of  Barnes  v.   Wood  was  fully  recognised  by  Lord 

(1)  Law  Rep.  8  Eq,  424.  (3)  19  Beav.  676. 

(2)  4  Sim.  126.  (4)  12  Jar.  664. 
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Haiherley  in  giying  judgment  in  the  case  of  Ciutle  v.  IFtZibtii- 
san  (1).  The  Lord  Chancellor  there  said  that  the  decision,  ^  that 
where  a  man  proposes  to  convey  the  whole  of  an  estate  as  owner  of 
the  fee  simple^  and  it  turns  out  that  he  is  only  entitled  pwr.autre 
vie,  and  that  his  wife  has  the  remainder,  there  the  Court  can  insist 
on  his  making  good  his  contract  to  the  extent  to  which  he  is  able 
to  make  it  good ;  and  he  must  submit  to  an  abatement  of  the  con- 
sideration to  be  paid  for  that  which  he  improperly  alleged  he 
was  capable  of  selling/'  was  in  strict  conformity  with  the  other 
authorities.  In  my  opinion  it  would  be  a  denial  of  justice  if  I  did 
not  make  a  decree  for  the  specific  performance  of  this  agreement 
to  the  extent  of  the  undivided  moiety  to  which  the  Defendants^ 
the  Messrs.  Piper,  were  entitled  when  they  entered  into  the  agree- 
ment ;  and  also  order  that  the  vendors  do  submit  to  an  abatement 
from  the  purchase-money  of  one-half  the  amount 

Solicitors:  Messrs.  Bidsdale,  Craddoek,  dt  Bidsdcde;  Messrs. 
Aldridge  dt  Thorn ;  Messrs.  Bavenscrqft  dt  Hills;  Messrs.  JS.  JP.  dt 
B.  Davis ;  Mr.  F.  W.  Benny  ;  Ifr.  J.  T.  N.  Bumand. 


v.-c.  u. 

1874 
ilprtZ  24. 


In  re  BEST'S  SETTLEMENT  TRUSTS. 

Marriage  Settlement — **  Personal  JRepresentatives  **  held  to  mean  *'  Executon," 

By  a  marriage  settlement,  the  wife's  real  aad  personal  estate  was  assigned  to 
trustees  on  trust  to  pay  the  annual  income  to  husband  for  life,  remainder  to 
wife  for  life,  remainder  as  she  should  by  deed  or  will  appoint ;  aad  in  default 
for  her  personal  representatives.  The  wife  pre-deceased  her  husband,  intestate 
and  without  issue.  After  the  husband^s  death,  his  executors  took  oat  ad 
ministration  of  the  wife's  estates : — 

Heldf  that  they  were  entitled  to  the  fund. 

jjY  a  settlement,  dated  the  8th  of  April,  1826,  in  contemplation 
of  marriage,  between  Sir  /.  Burrough  and  Charlotte  Willis  Bur- 
rough,  his  daughter,  of  the  first  part,  Sir  W.  D.  Best  and  his  son, 
Eey.  8.  Best,  of  the  second  part,  and  Best,  Knapp,  and  Walker, 
trustees,  of  the  third  part,  after  reciting  that  the  said  Charlotte  W. 

(1)  Law  Bep.  5  Ch.  634,  536. 
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Burrough  was  entitled  to  one  moiety  of  the  sum  of  £830  Consols,  v.-C.  H. 
£600  3  per  Cents.,  £200  3  per  Cent^.,  and  was  also  entitled  to  the  1874 
sum  of  £500  Consols,  and  was  seised,  to  her  and  her  heirs,  subject  j^ 
to  her  father's  life  interest  therein,  of  one  moiety  of  certain  heredita-  g  ^'s'^'^ 
ments  in  the  county  of  York  ;  and  was  also  entitled  to  one  moiety  Tbusm. 
of  £6802  12a.  Consols,  £5411  5«.  3  per  Cent  Eeduced,  £1250 
3  per  Cent  Beduced,  £367  lOs.  New  £4  per  Cent,  and  £500  on 
mortgage ;  and  reciting  that  it  had  been  agreed  that  the  said  sums 
should  be  settled  in  manner  therein  mentioned,  and  that  in  con- 
sideration thereof  Sir  William  Draper  Bed  should  covenant  to 
settle  £5000  in  manner  therein  mentioned ;  it  was  witnessed  that 
in  pursuance  and  part  performance  of  the  said  agreement,  she  the 
said  Charlotte  Willis  Burrough  conveyed  the  said  undivided 
moiety  in  the  said  hereditaments  to  Bed,  Knapp,  and  Walker  (the 
trustees),  their  heirs  and  assigns,  to  the  use  of  the  said  C.  W. 
Burrottgh,  her  heirs  and  assigns,  until  the  marriage  should  be 
solemnized,  and  from  and  after  the  solemnization  thereof  to  the 
use  of  Samuel  Bed  and  his  assigns  during  his  life,  without  im- 
peachment of  waste ;  and  from  and  immediately  after  his  decease, 
to  the  use  of  C  W.  Burrough  and  her  assigns  during  her  life, 
without  impeachment  of  waste ;  and  from  and  after  the  decease  of 
the  survivor  of  them,  the  said  Samuel  Best  and  the  said  C  W, 
Burroughs  to  the  use  of  all  and  every  the  children  of  the  said 
marriage,  in  such  shares  as  the  husband  and  wife  should  by  deed 
jointly  appoint;  and  in  default  of  such  joint  appointment,  or  so  far 
as  it  should  not  extend,  then  to  the  children  of  the  said  marriage, 
as  the  survivor  should  by  deed  or  will  appoint,  with  or  without 
power  of  revocation;  and  in  default  for  the  children  equally; 
and  if  there  should  be  but  one  such  child  then  to  that  child; 
and  in  default  of  such  issue,  then  to  the  use  of  the  said  0,  W, 
Burrough,  her  heirs  and  assigns,  absolutely  for  ever.  Then  fol- 
lowed a  power  of  leasing.  The  indenture  then  further  witnessed 
that  in  consideration  of  the  said  marriage  the  said  C.  W.  Burrough 
assigned  to  the  said  trustees  the  said  £500  Consols,  and  one 
moiety  of  the  said  several  sums  of  money  in  the  said  deed  men- 
tioned, upon  trust  for  the  said  C  W»  Burrough,  her  executors, 
administrators,  and  assigns,  until  the  marriage,  and  after  the 
marriage  upon  trust  to  pay  the  income  thereof  to  the  husband 
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V.-a  H.     for  life,  remainder  to  wife  for  life ;  and  after  the  decease  of  the 
1874       surviYor  on  trust  that  they  the  said  trustees  or  the  survivor  of 
j„  „       them,  or  the  executors,  administrators  or  assigns  of  such  surviFor, 
should  pay,  transfer,  assign  and  dispose  of  the  said  moiety  of  the 
Tbitbts.      said  several  sums  of  £830  Bank  3  per  Cent  CJonsols,  £600  3  per 
Cent.  Beduced  Annuities,  £200  3  per  Cent,  of  1726,  and  the  said 
£500  3  per  Cent.  Consols,  part  of  the  aforesaid  trust  funds,  to  sach 
person  or  persons,  and  in  such  manner  or  form  as  the  said  Charlotte 
W.  Burrough  should  by  any  deed  or  deeds,  instrument  or  instru- 
ments, or  by  her  last  will  or  testament,  in  writing,  duly  executed, 
notwithstanding  her  coverture,  direct,  limit  or  appoint,  give  or 
bequeath  tbe  same;  and  in  default  to  such  person  or  persons  as 
should  be  her  personal  representative  or  representatives.  The  settle- 
ment then  provided  for  the  distribution  of  the  residue  of  the  trust 
funds  among  the  children  of  the  marriage  as  the  parents  should 
jointly,  or  the  survivor  of  them,  appoint ;  and  in  defietult  of  such 
appointment  among  the  children  equally,  provided  that  if  there 
should  be  but  one  such  child  of  the  intended  marriage,  it  should 
be  lawful  for  the  survivor  of 'the  husband  or  wife,  in  the  event  of 
their  marrying  again,  to  settle  one  moiety  of  the  fund  upon  a 
second  wife  or  husband  and  the  issue  of  the  second  marriage,  by 
any  deed  or  instrument  to  be  duly  executed  for  the  purpose ;  and 
that  thereupon  the  said  trustees  should  tr€tnsfer  and  set  over  such 
one  moiety  of  the  trust  funds  to  such  person  or  persons  as  the 
survivor  of  them  the  said  Samuel  Best  and  Charlotte  W.  Burrough 
should  on  such  their  second  marriage  direct  or  appoint  to  be  tms* 
tees  for  that  purpose.    Provided  also,  that  if  there  should  be  no 
child  of  the  said  intended  marriage  who  should  live  to  acquire  a 
vested  interest  in  the  said  trust  funds,  then,  subject  to  the  life 
interest  of  the  said  Samuel  Best,  the  fund  should  be  held  upon 
trust,  to  and  for  such  person  or  persons  as  the  said  Charlotte  TFtSti 
Burrough  should  by  will  appoint,  and  in  default  of  such  appoint- 
ment then  upon  trust  to  pay  or  transfer  the  said  fund  to  "  such 
person  or  persons  as  would  be  the  pergonal  representatives  of  tbe 
said  Charlotte  Willis  Burrough" 

The  ultimate  limitation  of  the  £5000  settled  by  the  husband's 
father  was  to  the  husband,  "  his  executors  and  administrators." 

The  marriage  was  duly  solemnized  shortly  after  the  date  of 
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the  settlement.    There  was  issue  of  the  marriage  only  one  child,     V.C.  H. 
which  died  in  infancy  in  the  lifetime  of  its  parents.  Charlotte  Willis        1874 
Best  (the  wife)  died  intestate  in  1833,  leaving  her  husband  her  sur-        j^  ^e 
viving,  never  having  exercised  any  of  the  powers  given  by  the  §^^1^^^,^ 
settlement     At  her  death  her  next  of  kin  were  her  father  and  one      TRrsra. 
sister  of  the  whole  blood  and  another  of  the  half  blood.  Her  father 
died  in  1837.    In  1835  Samuel  Best,  the  husband,  married  again, 
and  died  on  the  20th  of  January,  1873,  leaving  a  widow  and  several 
children,  having  by  his  will  appointed  Sir  J.  E.  Phillips,  Bart,  and 
E,  Thompson  executors. 

The  executors  of  the  husband  took  out  letters  of  administration 
to  the  said  Charlotte  Willis  Burrough  and  claimed  the  fund.  The- 
next  of  kin  of  the  wife,  at  the  death  of  the  husband,  also  claimed, 
the  fund. 

The  trustees  paid  the  money  into  Court  under  the  Trustee  Belief 
Ad.  The  executors  of  the  husband  now  presented  a  petition  pray- 
ing for  a  transfer  of  the  fund  to  them  as  the  legal  personal  repre- 
sentatives of  Mrs.  Best. 

Mr.  LincUey,  Q.C.,  and  Mr.  B.  S.  Sogers,  for  the  executors  of 
Samuel  Best : — 

This  is  a  marriage  settlement  and  not  a  will,  and  the  words 
must  be  taken  in  their  ordinary  meaning.  The  natural  meaning  o£^ 
*'  personal  representatives  "  is  *'  executors  and  administrators,"  and 
it  is  for  those  who  contend  for  a  different  construction  to  make 
out  their  case. 

But  the  general  design  of  this  settlement  requires  that  the 
words  •* personal  representatives"  should  mean  "executors  and 
administrators,"  because  the  purpose  was  in  certain  events  that 
the  property  should  revert  to  the  wife  absolutely,  which  was  the 
natural  course.  Authorities  are  of  little  value  in  a  case  of  this 
kind,  as  each  case  must  depend  on  its  own  circumstances. 

In  In  re  Turner  (1),  which,  however,  was  under  a  will,  "  legaL' 
personal  representatives"  of  one  of  testator's  sons  was  held  to 
mean  his  executors  and  administrators.     The  same  thing  was  de- 
cided in  In  re  Crawford's  Ti-usis  (2),  In  re  Wyndham's  Trusts  (3), 

(1)  2  Dr.  &  Sm.  601.  (2)  2  Drew.  230. 

(3)  Law  Bep.  1  Eq.  290. 
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V.-O.  H.     Alger  v.  ParroU  (1),  Sahertan  v.  Skeeh  (2).     These  cases  shew 

1874       that  the  natural  meaning  of  the  words  **  personal   representa- 

In  re       tiYBB  "  is  "  executors  and  administrators  ";  and  that  they  will  be 

c-?*^  *      so  construed  if  there  is  nothing  to  shew  that  a  different  meanin«r 

TBUbOB.      is  intended  by  the  instrument. 

The  cases  of  Briggs  v.  Upton  (3)  and  Robinson  v.  Evans  (4), 
which  were  decisions  upon  settlements,  are  no  exceptions  to  the 
rule,  because  in  both  the  judgment  proceeded  on  the  ground  that 
next  of  kin  were  intended  by  the  particular  words  there  used. 

[They  referred  to  Hawkins  on  Wills  (5)  and  Roper  on  Husband 
and  Wife  (6).] 

Mr.  JDiekinson,  Q.C.,  and  Mr.  C,  Brovme,  for  the  next  of  kin  of 
Mrs.  Best  at  the  date  of  her  death : — 

In  a  marriage  settlement  "  personal  representatives "  is  always 
construed  to  mean  next  of  kin,  because  the  principal  object  of  every 
marriage  settlement  is  to  exclude  the  marital  right  of  the  hus- 
band, and  to  allow  him  to  take  nothing  except  what  he  takes  as 
purchaser.  Whenever,  therefore,  doubtful  language  occurs  in  a 
marriage  settlement,  it  must  be  interpreted  against  the  husband's 
marital  right,  that  being  the  intention  of  the  parties.  This  case 
is  governed  by  Briggs  v.  Upton  (which  is  as  nearly  this  case  as 
can  well  be),  where  Lord  Ha£herleg  relied  on  the  provision  made 
for  the  husband.  In  the  case  of  Bailey  v.  Wright  (7),  Sir  WiBiam 
Grant  expressly  decided  that  under  a  limitation  in  a  marriage 
settlement  to  the  personal  representative  of  the  wife,  the  husband 
was  not  entitled.  ^ 

Mr.  Methold  appeared  for  the  next  of  kin  of  Mrs.  Best  at  her 
husband's  death. 

Mr.  Vatighan  Sawktm,  for  the  trustees  of  the  settlement. 

Sir  Charles  Hall,  V.C.  : — 

Although  this  is  a  question  arising  upon  the  construction  of  a 
marriage  settlement,  and  the  cases  which  have  been  referred  \o 

(1)  Law  Rep.  3  Eq.  828.  (4)  22  W.  R.  199. 

(2)  1  Rus8.  &  My.  587.  (5)  Page  107. 

(3)  Law  Rep.  7  Ch.  376.  (6)  VoL  i  cap.  8,  sect.  3,  327,  ti  spj. 

(7)  18  Yes.  49. 
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are  cases — with  two  exceptions^  Bailey  v.  Wright  (1),  and  the  case     V.-C.  H. 
before  Lord  Hatherley,  Briggs  v.  Uptim  (2) — which  have  arisen  on        1874 
the  construction  of  wills^  I  take  it  to  be  clear  that  I  must  construe       in  re 
the  words,  "  such  persons  or  person  as  shall  be  her  personal  repre-  gBrnmiirp 
sentative  or  representatives,"  according  to  their  ordinary  meaning,     T^rora. 
and  that  ordinary  meaning  is  ^^ executors  and  administrators;" 
that  the  words  being  in  a  marriage  settlement  as  distinguished 
from  a  will  are  not  to  be  taken  as  having  other  than  their  ordinary 
meaning,  unless  there  is  something  in  the  nature  of  the  settlement 
or  the  context  to  give  them  a  different  meaning.     The  question 
then  is,  whether,  upon  the  construction  of  this  particular  instru- 
ment, the  words  have  any  other  than  their  ordinary  meaning. 
The  settlement  was  a  settlement  made  upon  the  marriage  of  a 
lady  who  had  a  considerable  fortune.    I  think  the  personal  pro- 
perty alone  was  something  like  £15,000  or  £16,000,  and  she  had 
also  real  estate.    The  mode  of  settling  the  property  which  was  to 
be  settled,  so  far  as  it  is  referred  to  in  the  recitals,  does  not  assist 
us  in  construing  the  instrument  itself.    The  trusts  which  are  de- 
clared of  the  different  properties  are,  as  to  the  real  estate,  trusts 
for  husband  and  wife  and  children,  with  an  ultimate  trust  for  the 
use  of  the  wife.     The  ultimate  trust,  therefore,  of  that  property 
was  an  ultimate  trust  re-vesting  in  her  the  dominion  and  control 
over  that  property,  subject  to  the  particular  trust  created  for  the 
husband  and  wife  and  children.     That,  according  to  one  case 
upon  this  subject  which  has  been  referred  to,  might  indicate 
generally  the  character  of  the  ultimate  trusts,  namely,  that  under 
the  settlement  that  was  to  be  made  of  all  the  lady's. property,  she 
was  to  get  back,  subject  to  the  particular  provisions,  all  the  pro- 
perty, and  remain  the  owner  thereof.    That  is  not  an  unreason- 
able view  to  take  of  a  settlement  made  upon  marriage,  the  object 
of  the  settlement  being  to  provide  a  life  interest  for  the  wife, 
probably  a  life  interest  for  the  husband,  and  proper  provision  for 
the  issue  of  the  marriage,  subject  to  which  it  is  not  an  unreason- 
able view  that  the  parties  did  not  mean  to  go  further.    Collateral 
relations  were,  at  all  events,  not  in  contemplation,  there  not  being 
a  settlement  upon  other  persons  than  the  husband  and  wife 
and  children.     Where  the  property  is  the  property  of  the  wife, 

(I)  18  Vo8.  49.  (2)  Law  Rep.  7  Ch.  376. 
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V.-O.  H.     subject  to  trusts  for  the  husband  and  wife  and  children,  pro- 
1874       visions  are  commonly  introduced  which  give  the  wife  powers  of 
j„  fg       disposition  over  the  property  in  the  event  of  her  dying  in  the  life- 
time of  her  husband,  the  power  being  ordinarily  a  testamentary 

Tbubts.  power,  and  not  a  power  by  deed  or  will.  That  is  the  ordinary 
mode  of  giving  to  the  wife  power  of  disposal  if  she  dies  in  the- 
lifetime  of  her  husband.  If  she  survives  the  husband,  the  ordi- 
nary course  is  to  give  the  property  back  to  her.  So  giving  it 
back  to  her  if  she  survives  her  husband,  she  is  enabled  to  mate 
a  settlement  of  the  property  upon  the  occasion  of  another  mar- 
riage, supposing  there  is  a  failure  of  the  trusts  for  the  children  of  the- 
contemplated  marriage.  The  settlement  in  the  present  case  con- 
templated and  provided  for  the  case  of  a  second  marriage,  either 
of  the  husband  or  the  wife,  and  it  provided  that  which  I  do  not 
know  I  ever  saw  in  a  settlement  before,  that  the  husband,  in  tbe 
case  of  there  being  one  child,  and  one  child  only,  of  the  marriage^ 
or  the  wife,  in  like  manner,  should  have  power  to  appoint  and 
settle  upon  a  second  marriage  half  the  capital  of  the  wife's  pro- 
perty. This  was  a  very  liberal  provision  for  the  husband,  but  the 
settlement  made  no  provision  as  to  settling  on  a  future  marriage; 
in  the  case  of  there  being  no  child  of  the  contemplated  marriage. 
Anything  more  improbable  than  that  the  wife,  in  making  a  settle- 
ment of  her  own  property,  should  have  put  this  considerable  per- 
sonal estate  entirely  out  of  her  control  in  the  event,  which  might 
have  happened,  of  her  husband  dying  very  shortly  after  tbe 
marriage,  without  there  being  a  child  of  the  marriage,  and  have 
tied  that  property  up  in  favour  of  persons  who  might  answer  tl)e 
description  of  her  next  of  kin  at  the  time  of  her  death,  without  tbe 
power  of  making  any  provision  whatever  on  the  occasion  of  a 
second  marriage — anything  more  improbable  than  that  cannot  be 
conceived.  I  think  that  it  is  not  unreasonable,  in  construing  (be 
settlement,  to  give  weight  and  consideration  to  that  circumstance, 
and  to  what  I  have  said  as  to  the  general  object  and  purpose  of 
settlements  made  upon  marriage.  We  know  that  such  considera- 
tions have  had  weight  in  other  cases  in  reference  to  the  constroiog 
of  marriage  settlements,  particularly  in  reference  to  the  time  of 
vesting  of  portions.  The  Court  has  construed  settlements  in  re- 
ierence  to  the  known  and  general  views  of  persons  making  settle- 
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ments^  as  to  the  time  of  vesting  of  the  portions.  In  this  case  Y.-G.  H. 
the  property  was  settled  upon  the  husband  and  wife  successively.  1874 
Then^  as  regards  a  portion  of  the  fund,  the  wife  has  a  general  j^ 
power  of  appointment  over  it,  and  that  is  by  deed  or  will.  No-  g  ^"^1-^ 
thing  seems  to  turn  on  that  It  is  merely  this :  that  having  a  Tbusts. 
considerable  fortuiie  in  effect  subject  to  these  two  life  interests,  she 
bad  a  general  power  of  disposition  over  that  portion,  even  as 
against  any  issue  of  the  marriage.  The  bulk  of  her  property  was 
settled  in  the  ordinary  way  upon  the  children  of  the  marriage, 
and,  failing  children,  the  ultimate  trust  in  default  of  testamentary 
appointment  by  the  wife  (which  is  the  trust  to  be  construed)  was 
to  transfer  the  funds  to  such  person  or  persons  as  would  be  the 
^'personal  representatives  of  the  said  Charlotte  Willis  Bwrrough.^ 
The  ultimate  trust  of  the  small  fund  which  I  have  mentioned 
before,  over  which  she  had  a  general  power  of  appointment  as 
against  the  children  of  the  marriage,  was  in  similar  terms,  with  the 
exception  that  the  words  there  were  **  personal  representative  or 
representatives."  But  there  is  no  difference  in  reality  in  the  con- 
struction of  the  words  when  we  bear  in  mind  that  the  words  are 
'^  to  such  person  or  persons  "  in  both  cases ;  the  construction,  there- 
fore, of  the  two  clauses  must  be  the  same.  It  is  said  that  the  con- 
text in  this  case  shews  that  these  words  ought  to  be  construed,  not 
according  to  ikieu  prirna  facie  or  ordinary  meaning,  but  ought  to 
be  construed  in  such  a  way  as  to  exclude  the  husband  from  taking, 
and  that  you  can  only  do  that  by  construing  them  as  words  of 
purchase,  or  as  meaning  the  persons  who  shall  answer  the  descrip- 
tion of  the  next  of  kin  of  the  settlor.  I  have  already  observed 
upon  the  limitation  of  the  real  estate  and  the  form  in  which  that 
is  expressed.  It  is  said,  as  regards  the  husband's  property,  the 
ultimate  limitation  is  to  him  his  executors  and  administrators.  It 
is  said  further,  that  the  trusts  of  the  lady's  fortunes,  until  the  mar- 
riage, are  for  her,  her  heirs  and  assigns,  and  for  her,  her  executors, 
administrators,  and  assigns ;  and  it  is  said  that  there  is  a  distinction 
between  the  words  used  in  those  two  trusts  and  in  the  ultimate  trust, 
and  therefore  that  something  different  was  meant  That  is  a  very 
fair  observation,  but,  after  all,  not  a  very  cogent  one ;  because,  if  the 
latter  words  do,  according  to  their  settled  prima  fade  meaning, 
mean  substantially  the  same  thing,  there  is  no  reason  why  persons 
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y.-0.  H.  should  not  use  a  different  form  of  expression  in  one  part  of  an  in- 
1874  strument  from  that  which  they  have  used  in  another,  knowing  that, 
J&>  re  prima  faciei  the  meaning  of  the  words  is  substantially  the  eame. 
SBmMBHT  ^®  Toausi  have  regard  to  the  whole  of  the  context  of  the  instru- 
TBusn.  ment.  Looking  at  the  form  of  this  settlement — ^looking  at  the 
special  power  which  it  contains  to  make  a  settlement  on  a  seoond 
marriage,  to  take  away  a  portion  of  the  funds  from  the  persons 
who  are  made  objects  of  this  settlement  and  settle  it  on  a  second 
marriage — and  considering  that  it  could  not  have  been  intended 
that  the  wife  should  be  in  a  worse  position  because  she  did  not 
happen  to  have  one  child  of  the  first  marriage ;  that  she  must 
have  been  meant  to  be  able  to  make  a  settlem^it  upon  a  second 
marriage  although  there  was  no  child  of  the  first  marriage — ^it 
appears  to  me  we  cannot  properly  depart  from  the  prima  fade 
meaning  of  the  words,  ^'  the  personal  representatiyes  of  CharlMt 
WiUii  Burratiffh"  Oonstruing  those  words  in  the  way  I  think 
they  ought  to  be  construed,  as  meaning  executors  and  adminis* 
trators,  the  object  of  entitling  the  wife,  if  she  happens  to  be 
the  surrivor,  to  the  property,  thus  bringing  it  back  to  her,  and 
enabling  her  to  demand  possession  of  it,  and  to  make  a  settlement 
on  a  second^marriage,  is  accomplished ;  and  it  mast  be  borne  in 
mind  that  the  settlement  enabled  the  wife,  if  she  thought  proper, 
to  exclude  the  marital  right,  as  regards  both  portions  of  the  fond, 
by  the  exercise  of  the  two  powers  which  were  vested  in  her, 
the  one  a  general  power  of  appointment  over  a  small  portion 
of  the  fund,  and  the  other  a  testamentary  power  of  appointment 
which  would  enable  her  to  exclude  her  husband  by  means  of  the 
exercise  of  that  power. 

I  do  not  think  it  necessary  to  examine  all  the  authorities 
which  have  been  referred  to;  I  may,  however,  refer  to  one  or 
two  of  them.  The  case  of  Robinson  v.  Evans  (1),  the  most 
recent  case,  was  before  the  Master  of  the  Bolls,  and  there  the 
Master  of  the  Bolls  proceeded  very  much  upon  the  special  cir- 
cumstances of  the  case,  which  induced  him  to  consider  that  in 
that  particular  case  the  words  were  not  to  receive  their  ordinary 
construction.  He  found  circumstances  there  which  he  thooghi 
warranted  that  conclusion.    Therefore  that  case  depends  upon  its 

(1)  22  W.  R.  199, 
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own  circumstances;  and,  indeed,  the  Master  of  the  Bolls  seemed  y.^.  h. 

to  consider  that  all  these  cases  depend  upon  their  own  circum-  2874 
stances,  rather  than  upon  any  particular  authorities ;  but  he  ob- 


Inre 

served,  no  doubt,  that  the  framer  of  the  settlement  knew  how  to      Best's 
use  the  words,  if  he  desired  to  do  so.    He  did  not,  however,  attach      Tbusxb?'^ 
any  great  weight  to  that,  because  he  went  into  all  the  circum-  ^ 

stances  of  that  particular  case. 

Then  with  regard  to  the  case  of  Bailey  v.  Wright  (1).  There, 
of  course,  the  particular  case  is  no  authority  for  this,  because  the 
words  are  totally  different.  In  that  case  the  ultimate  trust  was  for 
the  next  of  kin  or  personal  representative.  The  decision  turned 
very  much  upon  that  which  was  the  context,  namely,  what  was  - 
the  me€udng  of  the  words  "  next  of  kin  "  associated  with  the  words 
''personal  representatives;"  and  Sir  William  Chrant,  in  giving 
judgment  in  that  case,  winds  up  with  this : ''  Whatever  those  word& 
might  mean  standing  by  themselves,  they  cannot,  as  here  used, 
take  from  the  first  words  the  sense  they  properly  bear,  and  were  in 
this  case  obviously  intended  to  bear."  Then  Briggs  v.  Upton  (2) 
was  referred  to.  There  the  words  were  different.  The  Lord 
Chancellor  made  some  observations,  to  which  my  attention  has 
been  called,  which  rather  indicate  that  the  object  of  the  settlement 
might  be  taken  to  be  to  exclude  the  marital  right.  But,  for 
the  reasons  I  have  mentioned,  I  do  not  think  those  observations 
can  be  applied  to  the  case  now  before  the  Court.  Therefore,  upon 
the  whole,  it  seems  to  me  that  this  fund  must  be  transferred  to 
the  executors  of  the  husband  as  administrators  to  the  wife. 


An  appeal  in  this  case  was  compromised  after  it  had  been 
opened. 

Solicitor  for  the  Petitioners :  Mr.  P.  /.  Bishop. 

Solicitors  for  the  Respondents :  Messrs.  Beaeheroft  &  Thompson, 

(1)  18  Ves.  49.  (2)  Law  Rep.  7  Ch.  376. 
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V.-C.  H.  In  re  HOPKINS'  TRUSTS. 

1874 

"^■•^         Life  and  Fire  Insurance — Shares — Dividends — Capital  and  Income — Tenant 

^^'  far  Life  and  Remainderman. 

A  holder  of  shares  in  both  departments  of  the  San  Fire  and  Life  Ofict 
bequeathed  his  personal  estate  to  trastees  on  trust  to  permit  his  wife  to 
receive  the  dividends,  interest,  and  income  thereof  for  her  life,  remainder 
over.  He  died  in  December,  1870.  In  January,  1873,  an  extraordinary 
dividend  was  declared  on  the  life  shares  for  five  years  previously ;  and  in 
July,  1873,  a  "  special  dividend  was  declared  on  the  fire  shares  for  the  half 
year  previous  :-^ 

Heldf  that  these  dividends  were  income,  and  belonged  to  the  tenant  for 
life. 

JjL.  G.  HOPKINS,  the  testator,  by  his  will,  after  having  gireu 
fiCTeral  pecuniary  legacies,  gave  the  residue  of  his  personal  estate 
to  trustees  upon  trust  at  their  discretion  either  to  continae  the 
said  personal  estate  and  effects,  or  any  part  thereof,  upon  the 
investments  in  which  the  same  might  be  at  the  time  of  his  de- 
cease, or  to  call  in  and  convert  the  same,  or  any  part  thereof, 
into  money,  and  lay  out  and  invest  the  same  in  manner  therein 
mentioned,  and  then  '^  to  permit  and  empower  his  wife  to  receifc 
the  dividends,  interest,  and  income  of  the  trust  moneys,  stocks, 
funds,  shares,  and  securities "  during  her  life,  and  on  her  death, 
«fter  payment  thereout  of  certain  legacies,  to  permit  his  brother 
to  receive  the  residue  of  the  same  dividends,  interest,  and  income 
for  his  life,  and  after  his  decease  upon  trust  to  pay  and  divide  the 
capital  of  the  said  personal  estate  among  the  children  of  his  said 
brother,  as  in  the  said  will  mentioned.  He  died  in  December, 
1870.  Part  of  the  testator's  property  which  the  executors  al- 
lowed to  remain  unconverted  consisted  at  his  death  of  twentj- 
five  shares  in  the  Sun  Life  Office  and  fifty-two  in  the  Sun  Fire 
Office,  on  which  dividends  or  payments  had  accrued  due  alter 
the  testator's  death,  of  which  the  trustees  had  paid  to  the  widow 
as  tenant  for  life  all  those  which  had  accrued  due  previously  to 
January,  1873.  In  that  month  they  received  in  respect  of  the 
twenty-five  shares  in  the  Life  Offiae  a  sum  of  £278  15«.,  which 
was,  by  a  resolution  of  the  oflSce,  called  an  "  extraordinary  din- 
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<lend  "  for  the  five  yeara  ending  on  the  24th  of  Jane,  1872.    In     V.-0.  HL 
July,  1873,  they  received  in  respect  of  the  fifty-two  shares  in  the        1874 
Fiire  Office  a  sum  of  £520,  which  by  a  resolution  was  declared  the       j^ 
*' special  dividend  for  the  year  ending  the  24th  of  June,  1873."    ^^l^*' 

Doubts  having  arisen  whethei*  these  sums  were  income  or  capital        

of  the  testator's  estate,  the  trustees  paid  the  suras,  amounting  to 
£798  15a.,  into  Court,  under  the  TrvMee  Belief  Act 

By  the  deed  of  settlement  of  the  company,  which  bore  date 
the  15th  of  June,  1810,  the  capital  was  fixed  at  £480,000,  divided 
into  shares  of  £100  each,  of  which  10  per  cent,  had  been  paid 
up.  It  was  also  stipulated  that  the  sum  of  £48,000  should  be 
set  apart  as  a  '*  separate  fund,"  and  that  the  residue  and  all  accu- 
mulations should  form  a  fund  called  '^  the  surplus  fund."  It  was 
also  provided  that  after  the  expiration  of  four  years  from  the 
date  of  the  deed  diyidends  not  exceeding  £5  per  cent  on  the 
amount  of  the  separate  fund  might  be  declared  annually  and  paid 
out  of  that  fund,  but  so  as  never  to  reduce  the  capital  of  the  fund 
below  £48,000 ;  that  after  the  expiration  of  twelve  years  from 
the  foundation  of  the  society  dividends  might  be  declared  at 
intervals  of  not  less  than  seven  years  on  the  surplus  fund,  to  an 
amount  not  to  exceed  one-half  the  amount  of  the  fund,  and  that 
the  other  half  should  be  added  to  the  separate  fund  until  it 
amounted  to  £100,000,  when  a  larger  proportion  of  the  surplus 
fund  might  be  divided  among  the  shareholders.  It  was  also 
provided  that  if  at  any  time  it  might  appear  expedient  to  the 
managers  at  a  general  meeting  of  shareholders  a  large  amount  of 
the  profits  might  be  added  to  the  capitaL 

In  the  Life  Office  branch  the  separate  fund  now  amounted  to 
£262,360.  The  managing  body  had  varied  the  periods  for  de- 
claring, and  also  the  amount  of  dividends.  Latterly  a  dividend  of 
£5  per  cent,  was  paid  half-yearly  on  the  amount  of  the  separate 
fund,  and  a  dividend  every  five  years  on  the  surplus  fund.  In 
January,  1873,  an  extraordinary  dividend  was  declared  (which 
as  to  Mr.  Hopkins'  shares  amounted  to  £278  158.),  and  was  de- 
scribed in  the  actuary's  letter  as  '*  paid  out  of  profits  made  during 
the  quinquennial  interval." 

In  the  Fire  Office  branph  an  ordinary  dividend  was  paid  every 
half  year  upon  the  shares.    There  was  also  a  special  dividend 
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y.-C.H*     paid,  at  irregular  intervals  and  of  varying  amounts,  out  of  snr- 

1874        plus  profits.    The  amount  of  this  special  dividend  was  regulated 

In  re       ^7  ^^^  proportion  between  profit  and  loss  for  some  time  ante- 

^Sstc!'     cedent  to  the  declaration  of  the  dividend.    In  1871-2  special 

dividends  had  been  declared  and  paid.    The  letter  of  the  secretarj 

described  the  dividend  of  £520  declared  in  July,  1873,  whidi  was 
paid  with  the  ordinary  dividend,  as  a  '^  special  extra  dividend  paid 
in  the  terms  of  the  resolution  out  of  the  profits  of  the  business." 

The  testator^s  widow  presented  this  Petition,  praying  for  the 
payment  of  the  dividends  to  her. 

BIr.  Morgan,  Q.O.,  and  Mr.  O,  S.  La/w,  for  the  Petitioner : — 

The  testator,  who  was  well  acquainted  with  these  shares,  which 
he  had  held  for  many  years,  when  he  gave  to  his  wife  .the  divi- 
dends, interests,  and  income,  must  have  intended  her  to  have 
those  dividends,  whatever  they  might  be. 

But  dividends  in  a  public  company,  earned  before,  but  declared 
after  testator's  death,  are  income,  not  capital :  Browne  v.  CoHinB  (1) ; 
Bates  Y.  Mackinley  (2).  It  is  quite  dear  there  can  be  no  appor- 
tionment :  Jones  v.  Ogle  (8).  In  Madaren  y.  Siainton  (4)  a  bonus 
on  shares  declared  after  testator's  death  was  held  to  be  part  of  his 
residue,  but  that  was  a  very  special  case. 

It  makes  no  difiference  that  the  dividends  declared  differed 
from  the  usual  amount,  and  were  described  as  and  were  extraordi- 
nary :  Price  v.  Anderson  (5).  In  'Preston  t.  Melville  (6)  a  bonus 
on  bank  stock  was  held  to  belong  to  a  tenant  for  life.  It  is  ad- 
mitted that  the  company  might  have  capitalized  this  profit^  bat 
not  having  done  so,  it  remained  income:  Siraker  y.  Wilson  (I); 
Ibboison  v.  Elam  (8).  It  is  submitted,  therefore,  that  these  divi- 
dends are  income,  and  belong  to  the  Petitioner. 

Mr.  Bristowe^  Q-CI.,  and  Mr.H.  DaUon^  for  the  remaindermen:— 

These  extraordinary  dividends  or  bonuses  are  in  their  nature 
capital  and  not  income :  Paris  y.  Paris  (9).    It  is  true  that  the 

(1)  Law  Rep.  12  Eq.  686.  (5)  15  Sim.  47d. 

•  (2)  31  Beav.  280.  (6)  16  Ibid.  163. 

(3)  Law  Rep.  8  Ch.  192.  (7)  Law  Rep.  6  Ck  503. 

(4)  27  Beav.  460.  (8)  Ibid.  1  Eq.  188. 

(9)  10  Ves.  186. 
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declaration  rather  treated  these  dividends  as  income,  but  there  y.-0.  H. 

could  be  no  apportionment' among  successive  tenants  for  life,  and  1874 

if  so,  the  dividends  must  be  deemed  to  be  capital.    Here,  in  fact,  j^7« 

the  profits  were  capitalized  before  division.    Phmbe  v.  NeUd  (1),  Hopkins* 

when  examined  attentively,  really  governs  this  case.    Suppose  new        

shares  had  been  granted  in  respect  of  the  old  shares,  it  was  manifest 
that  they  would  have  been  capital. 

Mr.  Morshead  appeared  for  the  trustees,  but  took  no  part  in  the 
argument. 

Sib  Chables  Hall,  V.C. : — 

The  arguments  have  proceeded  in  this  case  on  the  assumption 
that  the  resolutions  for  the  payment  of  the  money  were  for  the 
payment  of  it  as  bonus  or  dividend ;  and  it  is  on  this  assumption 
that  I  deliver  my  judgment.  I  am  of  opinion  that  in  the  pre- 
sent state  of  the  authorities  on  this  subject  the  tenant  for  life 
is  entitled  to  these  dividends,  unless,  as  has  been  contended,  they 
were  paid  by  the  office  out  of  capital.  If,  indeed,  that  were  so, 
whether  they  were  called  bonus  or  dividend,  they  would  be  pay- 
ments out  of  capital,  and  therefore  capital,  and  would  beloug  to 
the  remaindermen  and  not  to  the  tenant  for  life. 

The  constitution  of  the  Sun  Office  appears  to  be  this:  they 
commenced  business  with  the  appropriation  of  a  specific  sum  of 
£48,000  out  of  their  capital  as  a  fund  which  was  never  to  be 
encroached  upon,  but,  on  the  contrary,  was  to  be  augmented  at 
future  times.  For  four  years  they  paid  no  dividend,  but  at  the 
expiration  of  that  time  they  began  to  pay  a  dividend  out  of  the 
£48,000,  which,  whether  it  was  more  or  less  than  that  precise  sum, 
was  called  and  considered  a  separate  fund.  The  dividend  so  paid 
did  not  exceed  £5  per  cent,  but  there  was  a  provision  for  some- 
thing more,  for  after  paying  the  dividend  out  of  the  £48,000 
another  fund  was  set  apart,  called  the  surplus  fund,  which  was 
invested  in  the  oidinary  way.  It  was  provided  that  at  the  expira- 
tion of  twelve  years  from  the  date  of  the  deed  of  settlement  of  the 
company — a  period  afterwards  altered  to  seven  years  and  then  to 
five— dividends  were  to  be  paid  out  of  that  fund.    That  fund  was 

(1)  6  Jur.  (N.S.)  529. 
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y.-G.  H.     appropriated,  not  as  being  part  of  the  capital  of  the  concern,  but 

1874        as  a  dividend  fund  out  of  which  dividends  were  declared  and 

"^^       made  payable.    This  Was  therefore  a  case  of  the  ordinary  kind, 

Hopkins'     yia.,  the  payment  of  dividends  out  of  a  fund  appropriated  to  that 

— '      specific  purpose. 

In  In  re  Barton's  Trust  (1)  Lord  Eatherleyj  then  Vice-Chan- 
cellor,  said :  *^  If  a  man  has  his  shares  placed  in  settlement  he 
gives  his  trustees,  in  whose  names  they  stand,  a  power  of  voting, 
and  he  must  use  his  influence  to  get  them  to  vote  as  he  wishes. 
But  where  the  company,  by  a  majority  of  their  votes,  have  said 
that  they  will  not  divide  this  money,  but  turn  it  all  into  capital, 
capital  it  must  be  from  that  time.  I  think  that  is  the  true  prin- 
ciple, and  I  must  hold  that  these  additional  shares  formed  part 
of  the  capital  fund  under  the  settlement,  and  went  to  the  children 
and  not  to  the  tenant  for  life  (their  mother).'*  Such  was  Lord 
Scdherleys  view  in  that  case,  but  there  is  nothing  like  that  here, 
because  on  the  face  of  the  resolutions  referred  to  the  money  is 
treated  as  dividend  and  not  capital.  No  doubt  resolutions  might 
have  been  passed  that  the  money  was  capital,  but  even  in  that 
case  a  grave  question  might  have  arisen  whether  such  a  resolu- 
tion would  not  have  been  at  variance  with  the  deed  of  settlement 
of  the  company.  Having  regard  to  the  constitution  of  the  com- 
pany, I  much  doubt  whether  it  would  have  been  competent  to 
them  to  pass  such  resolutions.  The  order  must  be  to  pay  the 
Petitioner  the  two  sums,  £278  15a.  and  £520,  as  prayed. 

As  on  the  Petition  the  question  has  been  determined,  the  costs 
of  all  parties  must  come  out  of  the  fund. 

Solicitors  for  the  Petitioner :  Messrs.  Law^  Eussef/^  &  BuJherl, 
Solicitors  for  the  Bespondents :  Messrs.  E.  &  H.  Tylee,  Wtchham^ 
&  Moherley, 

(1)  Law  Rep.  5  Eq.  238,  245. 
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Ex  parte  WATERS.    In  re  WATERS.  o.  J.  B. 

Bankruptcy  Act,  1869  (32  dt  33  Vict.  c.  71),  «.  19—Faaure  of  Debtor  to  deliver        J^ 
up  Property  to  Trustee  after  Discharge — Contempt  of  Court — Committal —      j^^  29. 
Jurisdiction,  

On  the  8th  of  Octoher  the  creditors  of  two  debtors,  who  were  partners  in 
trade,  resolved  on  a  liquidation,  aod  appointed  trustees,  and  on  the  5th  of 
November  they  granted  the  debtors  their  discharge  in  respect  of  their  part- 
nership liabilities.  The  trustees  employed  the  debtors  as  their  servants,  at  a 
weekly  salary,  to  realize  the  estate.  After  the  order  of  discharge  was 
granted  one  of  the  debtors  received  moneys  on  account  of  the  partnership 
estate,  and  applied  them  in  paying  his  separate  creditors.  An  order  was  made 
by  the  County  Court  that  he  should  refund  the  moneys  thus  misapplied,  and 
he  failed  to  obey  the  order : — 

Held,  that  there  was  jurisdiction  under  sect.  19  of  the  Bankruptcy  Act^ 
1869^  to  commit  him  for  contempt  of  Court 

JL  HIS  was  an  appeal  from  a  deciHion  of  the  Judge  of  the  Norwich 
County  Court. 

Henry  Augustus  Sheaves  and  Robert  Waters  were  coal  merchants 
at  Kinfs  Lynn.  On  the  17th  of  September,  1873,  they  filed  a 
liquidation  petition.  The  first  meeting  of  the  creditors  was  held 
on  the  8th  of  October,  when  a  liquidation  was  resolved  upon,  and 
J".  H.  Beehy  and  Bdbert  Baldry  were  appointed  trustees  of  the 
estate.  It  was  also  resolved  that  it  should  be  left  to  the  sole  dis- 
cretion of  the  trustees  whether  or  not  they  should  carry  on  the 
business  of  the  debtors,  or  whether  or  not  the  estate  should  be  at 
once  realized.  Meetings  of  the  separate  creditors  of  each  of  the 
debtors  were  also  held,  at  which  similar  resolutions  (mutatis  mvianr 
dis)  were  passed.  At  the  second  meeting  of  the  creditors,  held  on 
the  5th  of  November,  it  was  resolved  that  the  discharge  of  the 
debtors  be  granted  to  them  in  respect  of  their  partnership  liabilities. 
The  trustees  proceeded  to  realize  the  estate,  and  for  that  purpose 
they  employed  both  the  debtors  to  act  as  their  servants  or  clerks, 
at  a  salary  of  £1  per  week  each,  their  duties  being  to  realize  the 
stock,  collect  the  book  debts,  and  keep  the  accounts  on  behalf  of 
the  trustees,  and  under  their  supervision.  On  the  16th  of  Decem- 
ber the  trustees,  upon  investigating  the  accounts,  discovered  that 
Waters  had,  after  the  order  of  discharge  was  granted,  received  on 
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Fx  parte 
Watebs. 

In  re 
Watebs. 


account  of  the  partnership  estate  sums  amounting  to  £188  3b.  lOA, 
out  of  which  he  had,  on  the  13th  of  December,  paid  to  some  of  his 
private  creditors  sums  amounting  to  £1 11  38.  2d.  Waters,  on  being 
asked  for  an  explanation,  said  that  he  was  determined  his  private 
creditors  should  be  paid  in  full.  He  applied  the  remainder  of  the 
£188  35.  lOd.  in  paying  others  of  his  private  creditors.  The  trus- 
tees discharged  the  debtors  from  their  service,  and  on  the  13th  of 
April,  1874,  they  obtained  an  order  from  the  County  Court  that 
Waters  should,  on  or  before  the  18th  of  May,  pay  to  the  trustees 
the  sum  of  £188  38,  lOd.  Waters  failed  to  comply  with  this 
order,  and  on  the  28th  of  May  the  Judge  made  an  order  that  he 
should  be  committed  to  Norwich  Castle  for  contempt  of  Court 
From  this  order  Waters  appealed, 

Mr.  Bagley,  for  the  Appellant : — 

The  County  Court  Judge  treated  this  as  a  breach  of  trust.  I 
contend  that  there  was  no  trust,  and  therefore  no  power  to  imprison 
under  the  exceptions  contained  in  sect.  4  of  the  DAtars  Act,  1869 
(32  &  33  Vict.  c.  62) :  Ex  parte  Hooson  (1).  Nor  was  there  any 
jurisdiction  to  make  the  order  under  sect.  19  (2)  of  the  Bankrupted 
Act,  1869.  The  money  was  received  by  the  Appellant  as  the 
servant  of  the  trustees,  and  not  in  his  character  of  debtor.  More- 
over, it  was  received  after  the  order  of  discharge  was  granted. 

Mr.  Finlay  Knight,  for  the  trustees,  was  not  called  upon. 

Sib  James  Bacon,  C. J. : — 

This  case  is  one  of  great  importance  in  itself,  and  also  as  affect- 
ing the  liberty  of  the  subject.  I  think  it  is  entirely  covered  by 
sect.  19  of  the  Act.  Between  liquidation  and  bankruptcy  there  is 
for  this  purpose  no  distinction.    Nor  is  there  any  distinction  by 


(1)  Law  Rep.  8  Ch.  231. 

(2)  Sect.  19  provides :  «'  The  bank- 
rupt shall,  to  the  utmost  of  his  power, 
aid  in  the  realization  of  his  property, 
and  the  distribution  of  the  proceeds 
amongst  his  creditors.  .  .  .  If  the  bank- 
rupt wilfully  fail  to  perform  the  duties 
imposed  on  him  by  this  section,  or  if 
he  fail  to  deliver  up  possession  to  the 


trustee  of  any  part  of  his  property, 
which  is  diyisible  amongst  his  credited 
under  this  Act,  and  which  may  for  the 
time  being  be  in  the  possession  or  under 
the  control  of  such  bankrupt,  he  shall, 
in  addition  to  any  other  punishment 
to  which  he  may  be  subject,  be  guilty 
of  a  contempt  of  €k)urt,  and  may  be 
punished  accordingly." 
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reason  of  the  fact  that  the  debtors'  discharge  had  been  granted 
before  this  money  was  misapplied.  The  discharge  only  releases 
them  from  the  debts  provable  in  the  liquidation,  and  not  from  the 
obligation  to  perform  the  duties  prescribed  by  the  statute  during 
the  liquidation.  [His  Honour  read  sect.  19  of  the  Act]  That  it 
was  the  plain  duty  of  this  debtor  to  assist  the  trustees  to  the 
utmost  of  his  power  in  the  realization  and  distribution  of  the  estate, 
no  one  can  doubt  That  he  was  engaged  as  the  servant  of  the 
trustees  at  a  salary  for  that  purpose,  does  not,  I  think,  make  any 
difference.  As  the  debtors  were  deprived  of  their  means  of  subsis- 
tence, it  was  not  unreasonable  that  the  trustees  should  pay  them  a 
remuneration  for  their  services.  But  they  were  services  which  the 
trustees  would  have  been  entitled  to  require,  and  which  the 
debtors  would  have  been  bound  to  render,  without  any  remunera- 
tion. The  case  seems  to  me  to  come  clearly  within  the  provisions 
of  sect.  19,  and  I  think  that  the  Judge  of  the  County  Court  would 
not  have  properly  discharged  his  duty  if  he  had  not  made  this 
order.  It  is  true  that  in  the  course  of  his  judgment  he  speaks  of 
the  offence  as  a  breach  of  trusty  but  that  is  of  no  importance.  It 
was  in  all  senses  a  gross  breach  of  trust  thus  to  misapply  these 
moneys.  But,  independently  of  that,  this  debtor  was  bound  by  the 
provisions  of  the  statute  to  assist  the  trustees  in  the  distribution  of 
these  moneys  among  his  creditors.  I  think  the  order  is  right,  and 
the  appeal  must  be  dismissed. 

Solicitor  for  the  Appellant :  Mr.  A.  Storey,  agent  for  Mr.  W*  H. 
Daly,  Norwich. 

Solicitors  for  the  Trustees:  Messrs.  Sharpe,  Parkers,  &  Co.^ 
agents  for  Mr.  Joseph  Stanley,  Norwich. 


0.  J.  B. 

1874 


Sx  parte 
Watkbb. 

In  re 

Watbb& 
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o.  J.  B.  Ex  parte  HIRST.    In  re  HIRST. 

1874 

v^„y^  Liquidation — First   Oeneral    Meeting — Notice  of  Meeting — Signature — BanJc- 

July  27,  ruptcy  Hules,  1870,  rr.  255,  266— Bankruptcy  Forms  of  1870,  No$,  108, 

110. 

It  is  not  necessary  that  the  notice  summoning  the  first  general  meeting; 
of  creditors  under  a  liquidation  petition  should  he  signed  by  the  debtor'^ 
attorney  with  his  own  hand. 

The  notice  is  sufficient  if  the  attomey^s  name  is  subscribed  by  his  clerk- 
by  his  direction. 

X  HIS  was  an  appeal  from  a  decision  of  the  Judge  of  the  Sheffield 
County  Court. 

On  the  11th  of  June,  1874,  Oeorge  Hirst,  a  druggist  at  Sheffidd, 
filed  a  liquidation  petition.  On  the  8th  of  July  the  creditors,  at 
their  first  meeting,  resolved  upon  a  liquidation. 

The  Registrar  refused  to  register  the  resolutions,  on  the  ground 
that  the  notice  summoning  the  meeting  was  not  duly  signed.  It 
purported  to  be  signed  by  William  Fretson,  who  was  the  debtor's 
attorney ;  but  it  was  not  in  fact  signed  by  him  with  his  own  hand. 
His  name  was  signed  by  his  clerk  in  conformity  with  his  express 
instructions.  The  Begistrar  held  that  this  was  insufficient,  and 
refused  to  register  the  resolutions.  His  decision  was  confirmed 
by  the  Judge. 

The  debtor  appealed. 

Mr.  Finlay  Knight,  for  the  Appellant,  referred  to  the  Bank- 
Twptcy  Rules,  1870,  rr.  255,  256,  and  to  the  Bankruptcy  FortM, 
1870,  Nos.  108, 110. 

Mr.  Bagley,  for  an  opposing  creditor. 

SiB  James  Bacon,  C.J.,  said  that  the  signature  was  suBicient, 
and  that  the  registration  of  the  resolutions  ought  not  to  have  beeo 
refused. 

Solicitors  for  the  Debtor :  Messrs.  Pitman  &  Lane,  agents  for 
Mr.  ff.  Fretson,  Sheffield. 

Solicitor  for  the  Creditor :  Mr.  Butcher,  agent  for  Mr.  W,  K 
Taitershall,  Sheffield. 
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Ex  paiie  ASHWORTH.    In  re  HOAEE.  '  0.  J.  B. 

1874 

Adjudication  of  Bankrupta^ — Power  to  annul — Liquidation  Petition  JUed  after         y^.^^ 

Bankruptcy  Petition — Adjudication  made  he/ore  Liquidation  re$dlved  on —      July  20. 
Secured  Creditor — Voting — Non-prodttction  of  Security — BiUa  of  Exchange 
— Registration  of  Resolutions — Besoiutions  in  part  ultra  vires — Bankruptcy 
Act,  1869  (32  ifc  33  Vict.  c.  71),  «.  16,  28,  40,  80,  sulhs.  10,  84,  125— 
Bankruptcy  Rules,  1870,  rr.  260,  266,  271,  272,  275,  295. 

The  Court  has  a  general  jurisdiction  to  annul  an  adjudication  of  bank- 
ruptcy in  a  proper  case. 

A  debtor  filed  a  liquidation  petition,  and  bis  creditors  resolved  on  a  liqui- 
dation by  arrangement,  but  before  they  did  so  an  adjudication  of  bankruptcy 
bad  been  made  against  the  debtor  on  a  petition  presented  before  tbe  filing  of 
the  liquidation  petition : — 

Jffeld,  that  the  Court  could  annul  the  adjudication,  either  under  Bule  266 
or  under  its  general  jurisdiction. 

It  is  sufiScient  for  the  validity  of  tbe  vote  of  a  creditor  who  holds  bills  of 
exchange  or  promissory  notes  signed  by  tbe  debtor  if  he  produces  the  bills  or 
notes  before  the  registration  of  the  resolutions  upon  wbicb  be  has  voted. 

If  a  secured  creditor  votes  without  producing  bis  security  his  vote  is 
valid,  but  his  security  is  forfeited. 
f         Where  some  of  the  resolutions  passed  by  creditors  are  tdtrh  vires,  the 
Court  has  power  to  direct  the  registration  of  the  rest. 

1  HIS  was  an  appeal  from  a  decision  of  the  Deputy  Judge  of  the 
Sauihampton  County  Court.    . 

On  the  11th  of  March,  1874|  a  bankruptcy  petition  was  filed 
against  Mr.  P.  If.  Hoare  in  the  Sovihampian  County  Court  by 
Mr.  Edmund  Ashwcrthy  the  act  of  bankruptcy  alleged  being  the 
failure  to  comply  with  the  requirements  of  a  debtor's  summons. 
Orders  were  immediately  made  restraining  further  proceedings 
under  an  execution  which  had  been  levied  on  the  debtor's  goods, 
and  appointing  a  receiver  of  the  debtor's  property. 

The  2nd  of  April  was  fixed  for  the  hearing  of  the  petition. 

On  the  Slst  of  March  Soare  filed  a  liquidation  petition  in  the 
London  Bankruptcy  Court.  The  first  meeting  of  the  creditors 
was  summoned  for  the  30th  of  April. 

On  the  2nd  of  April  an  order  of  the  County  Court  was  made  by 
consent,  adjourning  the  hearing  of  the  bankruptcy  petition  till  the 
14th  of  April ;  and  on  the  14th  of  April  another  order  was  made 
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O.  J.  B.     (also  by  consent)  farther  adjooming  the  hearing  to  the  24ih  of 

1874        April.    On  the  24th  of  April  the  petitioning  creditor  refused  to 

jEbTpofte     consent  to  any  further  adjournment,  and  an  order  was  made  adjudi- 

AsHwoRTH.    eating  Hoare  a  bankrupt.    It  was  agreed  that  the  advertisement 

HoABB.      ^f  *^®  adjudication  should  be  stayed  till  after  the  30th  of  April. 

On  the  30th  of  April  the  first  meeting  of  the  creditors  under 

the  liquidatioi^  petition  was  held,  and  the  following  resolutions 
were  passed  by  a  majority  which  purported  to  be  the  proper 
statutory  majority : — 

"  1.  That  four  creditors  named  should  be  appointed  a  committee 
to  inquire  into  and  investigate  the  affairs  of  the  debtor,  and  to 
report  to  the  adjourned  meeting. 

^'2.  That  the  proceedings  be  transferred  to  the  Hampshire 
County  Court  from  the  London  Bankruptcy  Court 

^'  3.  That  the  meeting  be  adjourned  to  the  22nd  of  May. 

^-  4.  That  application  be  made  to  the  Court  at  Southampton  for 
a  stay  of  the  proceedings  under  the  bankruptcy  for  one  month." 

The  proofs  tendered  at  this  meeting  by  three  of  the  largest 
creditors  were  objected  to,  and  if  these  proo&  had  not  been  ad- 
mitted the  result  would  have  been  that  the  resolutions  would  haTO 
been  rejected  by  a  small  majority  in  value  of  the  creditors  pr^ent 
or  represented  at  the  meeting. 

The  proofs  objected  to  were  these : 

That  of  Wiaiam  Day  for  £13,443  7«.  8d.  was  objected  toon  the 
ground  that  certain  securities,  which  in  his  affidavit  he  stated  that 
he  held,  were  not  produced.  The  securities  were  a  deed  of  cove- 
nant executed  by  the  debtor,  two  bills  of  exchange  accepted  by 
the  debtor,  and  a  bond  signed  by  him. 

The  proof  of  Mr.  P.  B.  Hoare,  the  debtor's  father,  for  £52,400, 
was  objected  to  on  the  ground  that  whereas  the  affidavit  stated 
that  the  &ther  had  no  security  for  his  debt,  he  in  fact  held  bonds 
for  it,  which  were  not  produced. 

The  proof  of  Messrs.  Hoare,  bankers,  for  £7500  was  objected  to 
on  a  similar  ground. 

In  each  case  a  note  of  the  objection  was  made  by  the  chaiiman 
of  the  meeting  on  the  back  of  the  proof. 

On  the  1st  of  May  an  order  of  the  County  Court  was  made 
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further  staying  the  advertisement  of  the  adjudication  and  all  pro-  o.  J.  B. 
ceedings  thereunder  until  after  the  29th  of  May,  and  the  16th  of       I87i 

June  was  appointed  for  the  first  meeting  of  the  creditors  under  the  j^^^^^ 

bankruptcy.  Abhwobth. 

On  the  22nd  of  May  the  adjourned  meeting  of  the  creditors      hoabb. 
under  the  liquidation  petition  was  held,  and  the  following  resolu- 
tions  were  passed  by  a  majority  purporting  to  be  the  proper 
statutory  majority : — 

''  1.  That  the  affairs  of  the  debtor  be  liquidated  by  arrange- 
menty  and  not  in  bankruptcy. 

^'  2.  That  (7.  L.  Nichols  and  W.  SL  Davis  be  appointed  trustees. 

'^3.  That  the  adjudication  of  bankruptcy  made  against  the 
debtor  by  the  CJounty  Court  be  forthwith  annulled." 

A  second  set  of  resolutions  was  also  passed,  which  were  as 
follows : — 

**  1.  That  the  trustees  be  authorized  to  sell  and  assign  the  whole 
of  the  property  of  the  debtor  to  his  father,  Mr.  P.  B,  Hoare,  upon 
payment  of  the  sum  of  £10,000,  which  the  said  P.  B.  Hoare,  in 
consideration  of  the  discharge  of  the  debtor  being  granted,  offered 
to  pay  to  the  trustees  for  the  benefit  of  the  creditors  other  than 
the  said  P.  B.  Hoare  and  his  firm  of  Hoare  <&  Co.,  bankers,  whose 
claims  are  to  be  released. 

'^  2.  That  upon  the  payment  of  such  sum  of  £10,000  and  exe- 
cution of  a  release  of  their  claims  by  the  said  P.  M.  Hoare  and 
Hoare  dt  Co.^  the  trustees  shall  certify  to  the  Court  that  the  debtor 
is  entitled  to  his  discharge." 

At  this  meeting  Mr.  P.  B.  Hoare  tendered  an  amended  proof, 
and  withdrew  his  former  proof.  His  new  affidavit  stated  that  the 
debtor  owed  him  £50,700  for  principal  money  lent,  for  which  he 
held  nine  bonds  and  a  promissory  note  of  the  debtor,  mentioned 
in  the  schedule,  and  the  further  sum  of  £8043  19d.  5(2.  for  interest 
on  the  bonds  and  note,  and  further,  that  he  had  no  security  for 
the  same,  except  the  bonds  and  note,  save  and  except  a  lien  which 
he  claimed  upon  an  annuity  of  £500  payable  by  him  during  the 
joint  lives  of  himself  and  the  debtor  to  the  trustees  of  a  settle- 
ment made  on  the  debtor's  marriage  and  for  his  benefit.  The 
affidavit  estimated  the  value  of  the  lien  at  £3000,  and  claimed  to 
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0.  J.  B.     prove  in  the  liquidation  for  the  balance  of  the  debt.    The  bonds, 

1874       bills,  notes,  and  other  securities  held  by  the  creditors  whose  proofis 

Ex  parte     ^^  heeiL  objected  to  were  produced  at  this  meeting. 

Abhwobth.       Qj^  ^Ijq  27th  of  May  an  application  for  the  further  staying  of 

^    HoABs.      the  advertisement  of  the  adjudication  was  refused  ;  and  on  the 

2nd  of  June  the  adjudication  was  advertised. 

The  resolutions  passed  at  the  adjourned  meeting  under  the 
liquidation  petition  were  taken  into  the  County  Court  for  regis- 
tration. The  registration  was  opposed  by  Mr.  Ashworih,  who  at- 
tended before  the  Begistrar  under  protest.  On  the  2nd  of  Jane 
the  Begistrar  decided  to  register  the  first  set  of  resolutions,  but  lie 
held  that  the  second  set  was  vJtrh  vires,  and  refused  to  register 
them.  Mr.  ilsAii^or^A  appealed  to  the  Deputy  Judge  of  the  County 
Court ;  and  he,  on  the  18th  of  June,  a£Srmed  the  decision  of  the 
Begistrar  as  to  the  registration,  and  also  made  an  order  annulling 
the  adjudication  of  bankruptcy.  From  both  these  orders  AAicorih 
appealed. 

• 

Mr.  De  Oex,  Q.C.,  and  Mr.  Yate  Lee,  for  the  Appellant : — 

After  an  adjudication  of  bankruptcy  had  been  made  on  a 
creditor*s  petition,  the  crieditors  had  no  power  to  resolve  on  a 
liquidation ;  sect  125  does  not  apply  to  such  a  state  of  circum- 
stances. Upon  the  adjudication  all  the  bankrupt's  property 
vested  in  the  trustee  under  the  bankruptcy:  Ex  parte  Tre- 
heme  (1).  According  to  Ex  part&  Jay  (2),  the  petitioning  creditor 
could,  after  the  appointment  of  a  receiver,  make  no  bargain  with 
his  debtor.  Under  the  Bankrujicy  Act^  1869,  there  is  no  joitt- 
diction  to  annul  an  adjudication  except  under  sect.  28  or  sect  84, 
neither  of  which  apply  to  the  present  case ;  nor  does  sect  80, 
sub-sect.  10,  apply. 

Moreover,  the  resolutions  passed  at  the  first  meeting  under 
the  liquidation  petition  were  invalid,  and  this  makes  the  reso- 
lutions of  the  adjourned  meeting  also  invalid :  Ik  parte  Orde  (3). 
The  creditors  who  did  not  produce  the  bonds  and  promissory 
notes  of  the  debtor  which  they  held,  ought  not  to  have  been 
permitted  to  prove  or  vote :  Ex  parte  Jacobs  (4). 

(1)  2  D.  P.  &  J.  656.  (3)  Law  Rep.  6  Ch.  881. 

(2)  Law  Rep.  9  Ch.  133.  (4)  Ibid,  17  Eq.  575. 
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AgaiDy  the  Begistrar  had  no  power  to  register  part  only  of  the 
resolutions ;  if  any  of  them  were  vUra  vires,  as  was  clearly  the 
case  here,  he  ought  to  have  rejected  the  whole:  Bankruptcy 
Act,  1869,8. 125,  sub^.  4;  Bankruptcy  Buhsy  1870,  rr.  275,  295. 

Mr.  lAtile,  Q.C.,  and  Mr.  Boffley,  for  the  debtor,  were  called 
upon  only  as  to  the  validity  of  the  resolutions : — 

With  the  exception  of  the  charge  upon  the  annuity,  all  the 
other  so-called  securities  were  nothing  more  than  personal  obliga- 
tions on  the  part  of  the  debtor ;  they  created  no  charge  upon  his 
estate.  A  person  holding  such  obligations  is  not  a  secured  cre- 
ditor within  the  definition  given  by  sect.  16,  sub-sect.  5.  All 
objections  to  the  resolutions  are,  according  to  sect.  125,  sub- 
sect.  4,  and  rule  295,  to  be  dealt  with  by  the  Begistrar  upon  the 
application  to  register.  Therefore  production  of  the  securities  at 
the  adjourned  meeting,  or  before  the  Begistrar,  was  quite  suffi- 
cient. At  any  rate,  a  secured  creditor  by  voting  in  respect  of  his 
nvhole  debt  only  forfeits  his  security ;  his  vote  is  not  invalidated. 

Mr.  Benjamin,  Q.C.,  and  Mr.  Narthmore  Lawrence,  for  the 
trustees  under  the  liquidation,  and  for  creditors : — 

Ex  parte  Browning  (1)  shews  that  the  Begistrar  was  right  in 
registering  those  resolutions  only  which  were  intrh  vires. 

Bule  266  (2)  gives  the  Court  power  to  annul  the  adjudication. 
Non-production  of  securities  at  the  meeting  can  be  cured  by 
production  before  registration  of  the  resolutions.  Section  82  of 
the  Act  provides  that  no  proceeding  shall  be  invalidated  by  a 
formal  defect,  or  by  any  irregularity,  where  no  substantial  injustice 
has  been  caused. 


0.  J.  B. 

1874 


(1)  Law  Rep.  9  Oh.  683. 

(2)  Rule  266:  "  Where  proceedings 
have  been  instituted  for  liquidation  or 
composition,  the  Court  may  adjudicate 
the  debtor  bankrupt  if,  in  the  opinion 
of  the  Court,  the  property  of  the 
debtor  cannot  be  sufficiently  protected 
by  the  exercise  of  the  power  herein- 
before given  to  restrain  suits  and 
actions,  and  the  appointment  of  a  re- 
ceiver or  manager;  but  in  any  such 


case  all  proceedings  under  such  order 
of  adjudication  shall  be  stayed  imme- 
diately upon  the  making  thereof,  and 
until  the  creditors  shall  have  passed 
some  special  or  extraordinary  resolu- 
tion in  reference  to  the  liquidation  or 
composition,  and,  in  the  event  of  any 
such  resolution  being  duly  passed,  the 
adjudication  shall  be  forthwith  an- 
nulled." 


Ex  parte 

ASHWOBTH. 

In  re 

HOAKV. 
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a  J.  B.         Mr.  De  Oex,  in  reply : — 
1874       [    Bonds  or  promissory  notes  must  always  be  produced  before 


Ex  parte     proof  cau  be  admitted,  though  their  value  has  not  to  be  deducted 

J  in  estimating  the  amount  in  respect  of  which  the  creditor  is 

HoAM.      entitled  to  vote.    The  duty  of  the  Kegistrar  is  to  see  whether 

""^       objections  which  were  taken  at  the  meeting  were  good  at  the 

time  when  they  were  taken.    Bule  266  has  no  application* 

Ex  parte  Dimond  (1)  shews  that  a  creditor  ought  not  to  be  de- 
prived of  his  legal  right  to  an  adjudication  by  reason  of  ihe 
debtor  filing  a  liquidation  petition. 

Sir  James  Bacon,  C. J. : — 

There  are  two  appeals  in  this  case.  The  appeal  against  the 
order  of  the  learned  Deputy  Jadge  affirming  the  act  done  by  the 
Begistrar  in  registering  the  resolutions  is,  in  my  opinion,  the  first 
thing  to  be  considered,  as  the  case  depends  mainly,  if  not  entirely, 
upon  those  resolutions. 

Now,  at  the  meeting  on  the  30th  of  April  there  were  present 
creditors  xe^reBejiimg  prima  facte  a  very  large  majority  in  favour 
of  the  proceedings  for  liquidation.  An  objection  was  taken  to  the 
proof  made  by  the  debtor's  father  for  a  very  large  sum,  and  a 
note  of  the  objection  was  made  by  the  chairman  of  the  meeting. 
That  note  was  written  upon  the  proceedings,  and  the  effect  of  that 
was,  that  thereafter  when  the  Begistrar  came  to  discharge  his  duty 
— that  of  registering  or  not  registering  the  resolutions — ^the  objec- 
tion would  be  dealt  with  by  him.  That  I  take  to  be  clearly  the  law 
contained  in  the  statute  and  the  rules  as  to  resolutions.  Another 
meeting  was  held,  at  which  the  father,  finding  there  had  been  an 
objection  to  his  proof,  amended  his  deposition  by  stating  that  he 
had  securities,  as  they  are  called,  for  his  debt,  and  he  mentioned 
certcdn  bonds  and  a  promissory  note  of  the  debtor.  That  appears 
upon  the  pix>ceedings  of  the  second  meeting,  and  is  one  of  the 
things  which  is  tendered  to  the  Begistrar  on  the  application  for 
registration.  The  father  says,  moreover,  that  he  also  claims  a 
lien  upon  a  certain  annuity  payable  to  the  trustees  of  a  marriage 
settlement  for  the  benefit  of  the  debtor,  and  that  annuity  may  in 
some  sense  be  said  to  be  a  part  of  the  debtor's  estate. 

(1)  Law  Rep.  5  Ch.  743. 
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'    Now  what  is  the  meaning  of  the  provisions  that  cieditors  holding     0.  J.  B. 
security  shall  not  prove  without  either  producing  their  securities       i87i 
and  having  them  valued,  or  giving  them  up,  or  forfeiting  them  ?     ExparU 
It  means  that  the  estate  which  is  to  be  administered  among  the    Ashwokth. 
creditors  shall  not  be  diminished  by  some  one  creditor,  who  holds      h^bL 
security,  taking  part  of  that  estate  and  coming  to  take  his  dividend       — 
out  of  what  then  remaius.    The  security  in  this  case  consists  of 
bonds  of  the  debtor,  and  they  are  no  security  at  all  in  the  proper 
sense  of  the  word.     They  are  mere  engagements  by  the  debtor  to 
pay  his  debts,  and  they  are  in  no  other  sense  security.    As  to  the 
lien  which  the  father  says  he  has  upon  the  annuity,  it  is  not  un- 
reasonable to  suppose  that  he  has  been  advised  since  he  made  his 
first  proof  that  he  might  make  some  such  "claim ;  but  inasmuch  as 
he  has  exercised  his  right  of  voting  upon  the  first  occasion,  that 
security,  if  it  be  a  valuable  security,  has  been  parted  with  for  the 
benefit  of  the  debtor's  estate.    The  estate  will  get  the  benefit  of  it| 
but  the  right  of  the  creditor  to  prove  is  in  no  respect  impaired. 
He  proves  for  the  whole  debt  due  to  him,  as  he  has  a  right  to  do, 
but  he  gives  up  that  security  which  ought  to  have  been  stated  in 
the  first  instance,  if  there  is  any  value  in  it.    In  my  opinion,  the 
not  setting  out  the  bonds  was  no  objection  whatever  to  the  proof. 

Then,  with  respect  to  Mr.  Day^s  proof,  it  is  quite  clear  that  he 
had  no  security.  He  had  a  bill  of  exchauge  and  a  deed  containing 
covenants  by  which  the  debtor  is  supposed  to  be  bound.  That  is 
no  security.  The  case  of  the  bank  is  the  same  thing.  They  held 
bills  of  exchange  and  they  did  not  produce  them. 

It  is  quite  clear  that  for  the  purpose  of  the  first  meeting,  unless 
there  was  some  misrepresentation  by  these  creditors,  which  would 
be  detected  when  the  matter  went  before  the  Begistrar,  there  is  no 
objection  to  any  of  these  proofs.  If  there  was  any  objection  capable 
of  being  raised  before  the  Begistrar,  I  must  assume  that  it  was 
raised  in  this  case,  though  perhaps  not  very  fully  or  very  formally. 
The  present  Appellant,  by  his  solicitor,  attended  before  the 
B^strar  and  objected  to  the  registration ;  and  it  was  not  only 
competent  to  the  Begistrar,  but  it  was  his  duty,  to  deal  with  any 
objection  which  had  been  taken  to  the  proofs  upon  the  evidence 
before  him«  I  think  he  came  to  a  right  conclusion,  and  that  no 
objection  could  be  sustained  against  the  right  of  these  creditors, 
whose  debts  were  unobjectionable,  to  vote  as  they  did  at  the  first 
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O.J.  a     meeting  and  at  the  second.    The  whole  scope  and  meaning  of 
1S74       the  Act  of  Parliamenti  and  q[  the  Rules  which  fonn  a  part  of  the 

£»part9     Act  and  are  to  be  read  with  it,  is  evidently  that  the  creditors  shall 
AA^wowm.   ]2|^y^  ii  in  fjj^j  power  to  decide  how  the  affairs  of  their  debtor  shall 

UojM  ^  ^^^^  ^^^  JSj&te  I  find  that  the  creditors  have  resolved,  by  aa 
""^  overwhelming  majority,  that  there  shall  be  liquidation  and  not 
bankruptcy*  I  cannot  consider  that  they  came  to  that  resolatioii 
otherwise  than  with  regard  to  their  own  pecuniary  interest  I 
could  not  assume  that  under  any  circumstances,  and  especially  not 
when  I  find,  what  I  cannot  fail  to  notice,  that  the  real  substance  of 
the  transaction  was  this,  that,  this  debtor  fpossessing  no  aaaets  in 
comparison  with  the  lai^  amount  of  his  debts,  the  creditors  were 
told  an  the  part  of  the  father  that  he  would  sacrifice  £10,000  of 
his  own  money  and  relinquish  his  own  large  debt  and  the  debt  of 
the  bank,  which  debts  would,  if  they  were  substantiated,  diminish 
greatly  the  dividend  that  would  be  coming  to  the  general  oreditois^ 
and  that,  instead  of  taking  a  dividend  out  of  the  small  assets  which 
existed,  he  would  release  the  estate  from  those  large  claims^  and 
would  contribute  for  the  benefit  of  the  creditors  a  donation  of 
£10»000.  I  am  asked  now,  upon  what  are  oaUed  informalities  in 
these  proceedings,  for  the  objections  are  no  better  than  that — sub- 
Btanoe  there  is  none  in  any  one  of  them — to  decide  against  these 
creditors,  who  have  an  opportunity  of  getting  £10,000  to  divide 
amoDg  them,  and  thus  to  make  a  dividend  (and  net  an  nnreasonahlB 
dividend  as  times  go)  and  to  decide  in  favour  of  the  Appellant, 
who  says  he  insists  upon  having  the  bankruptcy  go  on«  It  would 
be  against  the  meaning  of  the  Act  of  Parliament^  against  all  its 
provisions,  and  directly  opposed  to  the  procedure  whidi  is  esta* 
blidied  under  it,  if  I  entertained  any  such  objection.  I  am  of 
opinion  that  the  objections  are  wholly  unsubstantiaL  I  think  the 
Eegistrar  performed  his  duty  properly,  and  that  the  learned  Judge^ 
in  confirming  what  the  Registrar  had  done,  made  the  only  order 
which  he  ought  to  have  made  in  the  case. 

Then  there  is  another  thing — ^it  is  said  that  the  proceedings  are 
irregular  because,  an  adjudication  of  bankruptcy  having  been  made, 
the  rights  of  the  petitioning  creditor,  as  they  are  called,  ought 
not  to  be  interfered  with  by  subsequent  proceedings  for  liquidation. 
I  say  it  was  the  intention  of  the  statute  that  the  rights  of  petition- 
ing creditors,  whether  an  adjudication  has  or  has  not  been  ntade, 
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should  be  interfered  with,  if  it  is  for  the  interest  and  for  the  benefit     0.  J.  B. 
of  the  creditors  generally  that  they  should  be  interfered  with.   And        1874 
fiere  I  find  the  facts  are  so  plain  that  there  can  be  no  question,     sxparie 
I  find,  too,  that  the  266th  rule  has  a  very  direct  application  to   -^^wobth. 
this  part  of  the  case.    The  266th  rule  provides  in  effect  that  if     hoabx. 
-After   the  commencement  of  liquidation  proceedings,  the  Court 
ihinks,  for  any  reason,  that  the  estate  of  the  debtor  should  be  in 
the  hands  of  the  law,  should  be  taken  away  from  him  and  put  into 
«afe  custody,  the  Court  may  at  once  adjudicate  him  bankrupt  in 
order  only  to  accomplish  that  end ;  but  if  afterwards  the  proceed- 
ings  for  liquidation,  which  are  not  interrupted  by  the  adjudication, 
fihould  be  carried  to  a  conclusion,  and  the  wishes  of  the  creditors 
should  be  ascertained  by  their  resolutions,  then  the  Court  may 
4tnnul  the  bankruptcy. 

Mr.  De  Oex  says  that  there  are  only  two  sections  in  the  Act  of 
Parliament  by  which  the  power  to  annul  an  adjudication  is  vested 
in  the  Court.  Not  only  is  the  power  vested  in  the  Court  by  the 
266th  rule,  but,  without  any  special  enactment,  I  do  not  entertain 
the  slightest  doubt  that  the  Court  of  Bankruptcy  has  power  at  any 
time,  for  good  reasons,  to  annul  any  bankruptcy  in  which  an  adjn- 
•dication  may  have  been  made. 

In  my  opinion  that  part  of  the  case  is  wholly  unsubstantial,  and 
for  the  reasons  I  have  already  given  both  these  appeals  must  be 
dismissed  with  costs. 

I  omitted  to  say  that  with  respect  to  the  registration  of  the  two 
4iltra  vires  resolutions  the  recent  case  of  Ex  parte  Browning  (1)  is 
conclusive.  Even  if  I  had  not  the  authority  and  assistance  derived 
from  that  decision,  I  should  order  the  remaining  resolutions  to  be 
rejected.  I  think  it  is  competent  for  the  Begistrar  to  reject  from 
any  number  of  resolutions  brought  to  him  those  which  he  thinks 
4tre  vUra  vires. 

Solicitors  for  the  Appellant:  Messrs.  Gregory ^  BowdiffeSf  dt 
JUiwle,  agents  for  Messrs.  BusJUon  &  Co,,  Bolton. 

Solicitors  for  the  Debtor : .  Messrs.  Laiorance^  Plews,  &  Co. 
Solicitors  for  the  Trustees :  Messrs.  E.  F.  <&  B.  Davis. 

(1)  Law  Rep.  9  Gh.  583. 
ToL.  XVm.  3B  2 
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V.  d  H.     COWLING  V.  PONTYPOOL,  CABRLEON,  AND  NEWPOBT 
1874  '  BAJLWAY  COMPANY. 


J«Fy8, 9,  [1872    D.    86.] 

'  _J *  BMtoay  Comipany — LaniB — Oonsf ruction   of  word  "  delineated  ** — Letnd  ndt 

indoM  on  every  Bide  2fy  l4*»«9--^i/oft*ce^-i-^0CQm9i(Mb/{a»  WorkB^^Boihoaiis 
Cla^B  Ad  C8  Ftct  c.  20),  «.  16— 5ina?Z  ^aj«w  of  Powers, 

A  nilvray  Act  empo^eied  the  detaqaanf  to  take  hhds  cfelinotted  on  the 
deposited  plans  and  described  in  the  book  of  reference : — 

Sddf  that  where  the  bonndary  of  a  plot  was  l6ft  unclosed  ontside  the  limits 
ol  detiatiOB,  the  oompany  might  at  any  rate  take  up  to  the  limits  of  deviatioo : 
Meld,  also,  that  the  word  "  delineated  "  could  not  be  limited  to  mean  sur- 
rounded on  every  side  by  lines,  but  that  it  meant  sketched,  or  represented,  or 
so  shewn  that  landowners  would  have  notice  that  the  land  might  be  taken. 
Evidence  (not  before  the  Committee  of  Parfiament)  wM  admittefd  to  prove 
boundaries  b^ond  those  shewn  on  the  deposited  plans,  and  was  used  in  de- 
termining the  extent  of  the  '*  lands  delineated." 

Evidence  of  engineers,  as  experts,  on  the  construction  of  the  plans  and  of 
■fiie  Act  was  not  admitted. 

The  OQEmpany,  in  order  to  avoid  the  neoesffity  of  completely  blocking  sp 
the  Flaintiffa'  entrance,  took  land  of  theirs  to  divert  a  road  so  as  to  diminish 
the  obstruction : — 

jffeld,  that  such  land  was  necessary  for  the  purposes  of  the  Act,  though  the 
Plaintifiii  did  not  desire  the  div^ion  of  the  toad,  and  objected  to  their  k&4 
being  taken  for  the  purpose. 

7*he  deposited  plans  and  b(3ok  of  referetioe  shewed  a  small  plt^  17a  38, 
nearly  surrounded  ^y  a  laif^o  plot,  No.  31,  HLb  aehedale'  to  the  notios  to 
treat  mentioned  37  but  not  36,  and  the  accompanying  plan  omittBd  both  the 
number  and  the  boundary  of  38.  The  painted  area  on  the  notice  plan  in 
fact  covered  the  site  of  No.  38,  and  this  fact  was  known  to  the  Flalntii&  loi^ 
befbre  th^  pointed  out  the^  objection  u^ 

EM,  that  the  notioe  was  sufiBclent  undet  the  cinmmstainces  to  eD^tle  die 
company  to  take  38. 

Where  a  railway  company  was  bound  by  its  Act  to  make  a  good  and  8u£B- 
cient  siding  on  a  specified  field  of  an  owner  who  had  ojiposed  the  bill : — 

Held,  that  the  obligation  was  not  broken^  tboogh  the  eompaii)!'  took  ftr 
other  purposes  so  much  of  the  specified  field  as  not  to  leave  any  to  furnish 
access  from  the  siding  to  an  adjoining  road  without  passing  over  the  land 
taken,  or  out  of  the  specified  field. 

Where  a  railway  oompany  takes  land  in  excess  of  its  powers,  toMe,  ih^ 
■Court  will  not  graikt  reKef  by-  injunction  if  the  quantity  a&d  value  of  the 
laud  are  extremely  smalL 

In  1865  a  bill  was  introduced  into  Parb'ament  for  the  porpofle 
of  anthoriaing  ihe  constraotion  of  railways  called  the  Ponhfpbolr 
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Caerleony  and  Newport  BaUway,  part  of  which,  according  to  the  V.-G.  BL 

plans  deposited,  would  have  to  pass  over  land  forming  part  of  an  i87i 

estate  called  LUmtamam  Alhey,  of  which  the  Plaintiff  S^rances  i>o^^o 

Mary  Ann  Dowling  was  equitable  tenant  for  life  in  possession,  and  p     ^' 

the  Plaintiff  Reginald  BlewUt  Bowling  equitable  tenant  in  tail  in  Oakrleqk/ 

remainder,  the  legal  estate  beii\g  outstanding  in  n^ortgagees.    The  Bailwat  Ca 
Plaintiffs  opposed  the  bill  in  Parliatnent  nnsuooessfully,  but  for  their 
protection  the  32nd  section  of  the  Act  was  introduced,  which,  so  far 
as  is  material  to  the  present  queetion,  was  briefly  as  follows : — 

''  32.  Whereas  it  is  expedient  to  make  provision  for  the  protec- 
tion of  the  estate,  therefore,  except  as  otheirwise  mutually  cigreed 
between  the  company  and  the  owner  for  the  time  being,  the  fol- 
lowing provisions  shall  be  observed  by  the  company ; 

^<  1.  The  company  ia  fleld  No.  34,  on  land  to  be  provided  by  the 
owner  of  the  estate,  shall  make  for  the  use  of  such  land  a  good  and 
sufficient  siding. 

<<  2.  In  constructing  the  railway  Ko.  1  across  road  64  and  plan- 
tation 65,  the  company  shall  not  bring  any  of  the  railway  west- 
ward of  the  centre  line  of  railway  shewn  on  the  deposited  plans." 

''  4,  The  company  shall  not  take  more  land  from  the  owner  of 
the  said  estate  than  is  required  for  the  railway  and  works." 

The  side  of  the  railway  described  as  ^^  westward  "  was  the  side 
on  which  the  Plaintiff's  lodge  is  dhewn  on  the  plans. 

The  other  material  parts  of  the  Act  as  regards  the  present 
question  were  as  follows : — 

The  Act  recited  that  plans  and  sections  of  the  railways,  shewing 
the  line  and  levels  thereof,  with  books  of  reference  to  the  plans 
containing  the  names  of  the  owners  and  lessees,  or  reputed  owners 
and  lessees,  and  of  the  occupiers  of  the  lands  through  which  the 
said  railways  would  pass,  had  been  deposited  with  the  Olerk  of  the 
Peace  for  the  County  of  Monrtuyath. 

Sect.  2  incorporated  with  the  company's  Act  the  Companies 
QauKS  and  La/nds  Clauses  and  Baihoays  Clauses  Consolidation  Aots, 
1845 ;  the  Lands  Clauses  Consclidaiion  Ads  Amendment  Aot^  1860 ; 
Companies  Clauses  Ad,  1863 ;  Part  1,  and,  so  far  as  appUcable. 
Parta  1  and  3  of  the  Rail^oays  Clauses  Act,  1863^  /  ] 

Sect.  20  limited  the  exercise  of  the  compulsory  powers  of  puih 
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Y^C.H.  chase  to  three  yean  from  the  paasiDg  of  the  Act  (dck  Jdr, 
1874        1865). 

^  Sect.  23.  It  shall  be  lawfdl  for  the  company,  siib|ect  to  the 
proYidoiis  in  this  and  the  incorporated  Acts  and  parts  of  Acts  eac- 

tained,  to  make  and  maintain  the  railways  heteinafier  described, 

Bjulwat  Co.  with  all  proper  works,  approaches,  and  statunis  in  the  line  and 
npon  the  lands  delineated  on  the  said  plans  and  descnbed  in  the 
said  book  of  reference,  and  according  to  the  lerels  described  co 
the  said  sections ;  and  the  company  may  enter  upon,  take^  and  ose 
snch  of  the  said  lands  as  shall  be  necessary  for  soch  purposes.* 

By  two  amendment  Acts  passed  in  1868  and  1871,  the  compul- 
sory powers  given  by  the  Act  of  1865  were  extended  first  till  the 
5th  of  July,  1870>  and  afterwards  till  the  1st  of  Angnst,  187a 

The  accompanying  plans,  marked  Deposited  Plan  L,  IL,  IDL, 
lY.,  are  portions  of  the  deposited  plans.  The  red  ink  letters  A,  B, 
D,  E,  G,  N,  on  Deposited  Plan  L,  formed  no  part  of  the  deposited 
plan,  bat  were  additions  to  a  copy  made  for  conyenience  of 
reference,  on  a  question  referred  to  below. 

The  book  of  reference  contained,  among  other  particulars,  the 
following,  relating  to  parcels  of  which  Frances  Dowling  was  stated 
to  be  owner,  and  Richard  Brooks  lessee  and  occupier : 


No.  on  Flan. 

1 
Description  of  Property.  | 

'  No.  on  Plan. 

Descriptaon  of  Propert^r- 

«• 

•• 

.• 

34 

Z& 

36 

87 

37a 

38 

•• 

.. 

•• 
Arable. 
Arable. 
Pasture. 

Arable  and  footpath. 
Occupation  wall. 
Wood; 

39 

•• 
.. 

1        65 

66 
68 

Wood  and  foo^mth. 

•. 
.. 

Wood. 

( Plantation,  carriagB  drire, 
(    andpastore. 

Coal  yard. 

On  the  4th  of  July,  1870,  there  was  served  on  the  Plaintiff,  the 
tenant  for  life,  a  notice  to  treat,  dated  the  let  of  July,  1871,  with 
four  plans  and  a  schedule  annexed  thereto. 

The  notice,  omitting  formal  parts,  was  in  the  following  terms  :— 

*^  In  pursuance  of  these  Acts  the  company  hereby  give  yoa 
notice  that  they  require  to  purchase  or  take  the  lands  of  which 
the  particulars  are  in  the  schedule  hereto,  with  the  appurtenances, 
and  which  said  lands  so  required  are  for  the  better  description 
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thereof  delineated  on  the  plan  attached  hereto  or  delivered  here-     V.-G.  H. 
v^ithy  and  are  thereon  distinguished  by  a  red  colour,  and  which      ;1874 
lands  the  company  are  authorized  to  purchase  or  take."  riowmro 


V, 


The  schedule  contained,  among:  other  particulars,   the  fol-  Pokttfool, 

-      .                                              '              o                r                  f  Oabblbow, 
lowing :                                                                                                              Ain>  Newport 
Railway  Co. 


Kamber  in  Map  or  Plan 
and  in  Books  of  Refer- 
ence deposited  with  the 
Clerk  of  the  Peace  for  the 
County  of  Monmouth. 


Description  of  the  Lands 
required. 


Part  of  arable. 
Part  of  arable. 
Part  of  pasture. 
Part  of  arable. 
Part  of  wood. 


Part  of  wood. 

Part  of  waste  ground. 


The  schedule  did  not  mention  37a  or  38. 

One  of  the  plans  bore  the  inscription : — "  Pontypool,  Caerlean^ 
and  Newport  Baittoay,  No.  1.  Property  required  from  Mary  Ann 
Bowling  coloured  red,  and  containing  9a.  3b.  16p.,  in  the  parish 
of  Uanvihangd,  Llantamam,  in  the  county  of  Monmouth" 

The  accompanying  plans,  marked  Notice  Flan  I.  and  II.,  are 
portions  of  this  notice  plan. 

It  appeared  that  in  order  to  carry  the  Newport  and  Pontypool 
road  over  the  railway,  it  would  be  necessary  to  raise  its  level 
opposite  to  the  lodge  entrance  of  the  Plaintiffs'  park  (shewn  in 
deposited  Plan  I.  by  a  dark  cross),  by  several  feet,  so  as  practi* 
cally  to  block  it  up.  The  Plaintiffs  objected  to  this,  and  some 
discussion  followed,  the  result  of  which  was  that  the  company 
found  it  impossible  to  avoid  raising  the  road,  and,  with  the 
view  of  satisfying  the  Plaintiffs,  proposed  to  deviate  the  road 
away  from  the  lodge  to  the  extent  of  about  half  the  width  of  the 
road,  the  Plaintiffs  insisting  that  they  did  not  desire  this  altera- 
tion, and  that  it  would,  in  their  opinion,  leave  the  approach  to  the 
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V.tCsH.  lodge  so  bad  as  to  be  practically  useless.    The  Plaintiffs  also  in- 

1871  ,  sisted  that  the  notioe  served  on  them  was  in  excess  of  the  com* 

ly^mvan  P^i^y'^  powers  and  void»  and  they  did  not  send  in  any  claim  in 

„  '^'  answer  to  the  notice  to  treat.    The  o(Mnpany  made  a  deposit  of 

POMTTFOOI.,  r  .7 

Gasblbon,    £2493,  the  amount  of  the  valuation  of  Evan  W,  Davids  a  surveyor 
B^nwAT  Go.  appointed  by  the  Board  of  Trade,  and  gave  a  bond  under  the  85th 
section  of  the  Lands  OloMBes  ConaoUdaiion  Act,  1846. 

The  bond  was  dated  the  18th  of  January,  1872,  and  recited  that 

« 

the  company  were  desirous  of  entering  upon,  taking,  and  uABg 
certain  lands  referred  to  in  the  maps  or  plans  and  books  of  refer* 
ence  deposited  with  the  Clerk  of  the  Peace  of  the  county  of  Mon- 
Tnouth,  and  designated  by  the  land  numbers  [here  folk>wed  numbers 
agreeing  with  the  schedule  to  the  notice  to  treat,  and  not  indud* 
ing  37a  or  38],  and  reciting  the  appointment  of  Evan  W.  Daand, 
and  that  he  had  determined  the  ydue  "  of  the  interest  in  the  said 
lands/'  which  Frances  Bov^ing  was  enabled  to  sell,  to  be  £2493, 
asid  the  bond  then  prooeeded  in  the  usual  form. 

The  company  haying  purported  to  put  their  contractors  in  pos- 
session of  the  lands  comprised  in  the  notice  to  treaty  and  having 
staked  out  tiie  centre  line  of  their  intended  railway,  the  Plaintiflb, 
on  the  17th  of  May,  1872,  filed  the  original  bill  against  the  com** 
pany,  alleging  that  the  notice  to  treat  comprised  lands  which  the 
company  were  not  empowered  to  take,  and  praying  a  declaration 
that  the  notice  to  treat  and  all  proceedings  founded  on  it  under 
the  85th  section  of  the  Lamdt  dauses  OonsoUdatUm  A$t,  1845, 
ware  void,  and  an  injunction  to  restnun  the  company  from  taking 
or  remaining  in  possession  of  the  Plaintiffs'  land,  and  from  carry- 
ing the  road  across  the  railway  in  a  manner  inconsistent  with  the 
32nd  section  of  the  Act  of  1865. 

A  motion  for  injunction  was  ordered  to  stand  oyer  for  further 
evidence  and  for  cross-examination,  and  ultimately  was  ordered  to 
stand  to  the  hearing  of  the  eause^ 

On  tiie  17th  and  30th  of  July,  1872,  shortly  before  the  expira- 
tion of  their  extended  powers^  the  company  seryed  on  the  Plaintiff, 
Frances  DowUng,  two  further  notices  to  treaty  describing  addi- 
ticmal  lands  which  they  required  to  take. 

The  bill  was  then  amended  by  stating  these  notices,  and  praying 
as  to  one  of  them  similar  relief  on  similar  grounds  to  that  prayed 
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hj  the  original  bill,  and  also  praying,  in  addition  to  the  relief    V.-^.  H. 
originally  prayed,  a  declaration  that  the  Plaintiffs  were  not       i874 
entitled  to  take  the  land  numbered  38  in  the  deposited  plans  and    jy^HI^Q 
books  of  reference,  and  an  injunction  extending  to  that  land  also,    p    ^- 
The  oase  made  by  the  bill  was —  .  Gaxrlbom, 

1.  That  the  notice  to  treat  included  lands  which  were  not  Bailwat  Co. 
-delineated  in  the  deposited  plans  or  described  in  the  books  of 
reference,  and,  therefore,  not  within  the  company's  powers,  several 
portions  being  specified  of  which  it  is  sufficient  to  m^ntiom  85  and 

36  as  types. 

2.  '.rhat  the  notice  to  treat  comprised  lands  not  necessary  or 
required  for  any  of  the  purposes  of  the  Act,  specifying  portions 
of  85,  which  were  proposed  to  be  taken  only  for  the  purpose  of 
diyerting  the  road. 

3.  That  the  notice  to  treat  comiMrised  lands  not  necessary  or 
reqtdred  for  any  of  the  purposes  of  the  Act,  and  wfakh  could 
not  be  wanted  if  the  provisions  of  the  1st  and  2nd  sub^settioner  of 
sect.  32  were  observed,  specifying  as  an  instance  of  land  excluded 
by  the  Ist  sub^seotion  (as  to  the  siding)  the  land  84  in  the  notice 
plan,  and  as  land  exduded  by  the  2nd  sub-section  (tliat  no  part 
of  the  railway  or  works  should  be  to  the  west  of  the  centre  line 
shewn  on  the  plan)  the  land  numbered  65  and  68  in  the  notice 
plan. 

4  That  the  company  had,  since  the  filing  of  the  original  bill, 
entered  into  possession  of  No.  38,  which  was  not  mentioned  in  the 
schedule  to  the  notice,  nor  shewn  by  a  boundary  or  number  on  the 
notice  plan. 

The  company  by  their  answers  alleged — 

That  all  the  lands  comprised  in  the  notice  to  treat  were  lands 
"  delineated  on  the  said  deposited  plans  and  described  in  the  said 
book  of  reference :"  that  they  were  all  necessary  for  the  purposes 
of  the  company's  Acts,  and  were  not  excluded  by  the  provisions  of 
sect.  32 :  tiiat  the  land  No.  38,  being  about  three  perches,  was 
necessary  to  be  taken  into  calculation  to  make  up  the  acreage  of 
3k.  3b.  16p.  specified  on  the  notice  plan:  that  No.  38  was  in- 
<)luded  in  Mr.  Daviess  valuation :  that  the  omission  of  it  from  the 
schedule  was  by  inadvertence  and  an  error :  and  that  the  omission 
was  known  to  the  Plaintiffs  at  the  time  of  filing  the  original  bill. 
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V.-a  H.     though  first  mentioned  in  the  amended  bilL    The  allegatioB  as  t^ 
1874       the  valuation  was  not  supported  by  Mr.  BaniSs  evideiioe. 

pJ^J^^         On  the  eross-^xaminatioii  of  the  compaoy^s  engineers  it  was 
•on^JL.^     admitted  that  the  possible  error  of  compntation  in  the  9a*  3b.  16p* 

Oasbubok,  migibt  be  as  much  as  sixteen  perches^  though  probably  m  excess. 
Bailwat  Co.  Upon  the  firat  point,  riz^  the  extent  of  land  ^  delineated  spon 
'"  the  deposited  plana  and  described  in  the  book  of  reference/'  affi- 
datits  were  filed  by  the  company  stating  tbat  on  snrveyiiig  the 
estate,  beyond  the  portions  shewn  on  the  deposited  plans,  it  ap^ 
peared  that  the  whole  of  the  land  No.  85  coloured  in  the  notice 
plan  fell  within  .the  actual  boundary  of  the  same  fiield  of  whidi 
paort  only  was  shewn  on  liie  deposited  plans^  and  that  the  field 
fenee  and  the  Toad  boqndary  in  fiabt  met  just  at  the  extremity  of 
th^  triangular  slip  coloured  in  the  notice  plan.  Eyidenoe  was 
aitso  giv^i  by  the  engineers  of  the  company  and  other  eminent 
engineers,  to  the  effect  that  tiw  lands  comprised  in  the  notice 
plan  were  delineated  on  the  deposited  plans  in .  the  ordinaty  way 
and  in  aocordance  with  the  model  plan  in  tlie  Standing  Orden. 
These 'expert  witnesses  were  cross^examified.  The  sabstanceof 
their  croesHexamination  on  this  point  was  as  fcdlows : — 

Mr;  IF^ZiKNi,  the  engiueer  of  the  company,  after  refbiring  to  a 
print  of  the  evidence  taken  before  the  committee  on  tike  UU, 
atatod  that  he  knew  of  no  evidence  being  given  as  to  the  boundaries 
of  fields  on .  the  Plaintiifis '  estate  beydul  what  was  furnished  by 
the  deposited  plans*  On  the  general  question  of.  the  oonstructioa 
of  the  plans  lie  stated,  on  cross^xamination,  that  a  dotted  line 
with  >a.  hyphen  was  a  boundary  line,  but  a  dotted  line  without  a 
hyphen  was  not,  and  that  the  limita  of  deviation  line  was  not  to 
be  regarded  as  a  boundary  line  at  aU ;  and  that,  for  example,  in 
order  to  aaoe(rtain  the  area  covered  by  No.  86  (Dep.  Plan  IL)  you 
ou^t  to  consider  the  dotted  line  with  a  hyphen  and  the  limits  of 
deviation  line  talcen  out  of  the  plan  as  regards  the  pupcbase  of 
land :  that  the  plan  did  not  shew  him  how  far  No*  36  would  go : 
that  he  did  not  oonsider  die  letter  M  in  LlanULriiiam>  included  in 
No.  36,  as  shewn  by  the  plan:  and  that  he  could  not  tell  how 
much  of  No.  86  he  considered  to  be  so  included.  Qe  added,  that 
hk  explanation  about  dotted  lines  was  applicable  to  the  plans 
generally ;  and,  on  re-examination,  saJd  that  a  dotted  line  wai  not 
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neeessaiily  a  boundary  line,  and  that  if  it  was  a  road  or  a  {ttyth     Y.-aH. 
without  fences  it  was  not  00:  and  that  the  dotted  line  round       1874 
No.  38  indicated  a  little  bit  of  scrub  without  a  fence^  which  would    x)owuiro 
hardly  be  shewn  on  the  notice  plan.  Pa»T»poon. 

Mr*  Jcmes  BrwiUpes,  O.E«.  stated  that  it  would  be  a  wrong  iJ9r  Gaeiu4bov, 
terpretation  to  say  that  the  land  deUoeated  under  No.  82  on  the  Bauwat  Go. 
plan  (Depi  Plan  Na  lY.)  incinded  evetythiug  1^  to  tl^e  nelot 
fenca  He  considered  that  the  plan  did  shew  a  definite  quamtifty 
of  land  delineated  under  No.  32,  namely^  the  quantity  wbicii  woiM 
be  included  if  the  extremities  of  the  side  boundaries  were  joined 
by  a  straight  line.  He  oouM  not  say  that  oompetent  engineeirf > 
generally,  would  acoept  his  int^pretatton  that  the  land  delineated 
includes  all  that  lies  within  a  straight  line  Joining  the  extremities. 
He  oonsiderdd  tlie  prinoiple  would  apply  in  every  case  for  the 
purpose  of  ascertaining  the  quantity  of  land  delineated*  Beitig 
xeSmed  to  No&  42,  43,  and  62  (Dep.  Plan  IT.),  he  thought 
the  principle  would  apply  to  43  and  62,  but  that  the  quantity 
delineated  under  No.  42  was  quite  uncertain.  He  could  not 
say  his  principle  was  generally  adopted  by  engineers,  and 
did  not  reoolleet  such  a  question  haying  ever  arisen.  He  hsd 
never  had  occasion  to  consider  what  such  plans  meant  in  this 
respect 

If  he  did  not  adopt  that  principle^  he  could  still  givte  a  meaning 
to  the  words  'Uhe  land  delineated  on  the  plan  and  numbered  32/' 
viz.,  **  that  whenever  a  field  is  numbered  and  referenced^  it  is  open 
to  the  company  to  take  the  whole^  however  large  it  may  heJ* 
That  was  the  practice  of  railway  campanies  acting  imder  liis 
advice^  but  he  could  not  say  whether  it  would  apjdy  to  parks  or 
commons^  and  he  oonld  not  say  positively^  without  refiassnee, 
whether  he  had  ever  had  such  a  case  before  him^  as  in  the  instances 
which  had  occnrred  the  whole  field  might  have  been  delineated. 
He  considered  that  the  land  Na  32  was  an  instance  in  which  the 
company  would  be  entitled  under  the  Lands  Olauass  Ad  to  take 
the  whole  field,  however  large  it  might  be^  though  the  land  de- 
lineated stopped  according  to  his  view  at  the  straig^  line  joining 
the  extremities. 

In  looking  at  a  railway  plan  to  ascertain  the  quantity  of  land 
delineatedi  he  thought  that  it  would  not  be  legitimate  to  consider 
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YAi.lSL     the  limits  of  deviatioa  line  at  all,  because,  in  his  opinion,  the 

l87i       powers  of  the  company  extended  beyond  it 

DowuNQ         l^*  Tlumas  Elliott  Sarrison^  C  JB^  said  that  for  the  purpose  of 

j^Qgp^^ig^jf^  delineating  the  land  to  be  taken  he  disregarded  the  limits  of 

OAMiamf,    deviation  altogether.    That  as  to  No.  32,  no  definite  quantity  of 

Railwat  Go.  land  was  delineated,  but  there  would  be  if  the  extremities  of  the 

""^  sides  were  joined  by  a  straight  line.  He  had  never  had  ooDaaion 
to  consider  snch  a  case,  and  conld  not  say  whether  that  was  a 
correct  principle  of  interpretation.  Nor  did  he  know  of  any 
common  understanding  among  engineers  to  that  effect.  It  was 
the  practice  of  railway  companies  to  purchase  land  beyond  the 
liniits  of  deyiation,  though  he  did  not  remember  a  case  of 
their  doing  so  where  the  owner  objected.  Being  asked  whether 
this  was  done  on  the  straight  line  principle  of  interpretation, 
he  replied,  "  No,  I  cannot  say  they  acted  on  that  prineipie^  I 
hare  always  acted  on  the  principle  of  taking  whatever  the  com- 
pany required  for  their  railway/'  On  re^examination,  he  ex- 
plained that  this  was  only  done  where  the  lands  were  numbered 
in  the  plans  and  books  of  referenca  He  had  never  himself  been 
guided  by  the  principle  of  joining  the  extremities  by  a  straight 
line,  and  did  not  know  of  that  or  any  other  princifde  having  been 
adopted  by  engineers. 

Bemg  asked  if  a  definite  delineated  area  might  not  be  obtained 
by  imagining  the  boundary  lines  on  the  plan  to  be  produced  till 
they  met,  he  answered,  '^  You  mean,  assuming  that  the  lines  so 
produced  were  the  actual  fences  ?  The  question  is  not  a  practical 
<{uestion.*'  He  knew  of  no  understanding  among  engineers  that 
in  the  case  of  a  field  like  Na  25  (Dep.  Plan  IIL)  the  plan  was  to 
be  understood  as  meaning  the  same  as  if  the  boundaries  of  the 
field  were  completed. 

i  Mr.  Charles  Biehard  Ohaffms,  Engineering  Surveyor,  on  being 
referred  to  Nos.  25,  27,  29,  and  81  (Dep.  Plan  IIL),  said  that  he 
could  not  say  how  much  was  delineated  under  27  and  31,  but  he 
<x)uld  approximately  under  25  and  29  by  prolonging  the  sides. 
But  he  could  not  say  th^t  principle  applied  to  all  cases  of  con- 
verging boundaries,  and  could  not  lay  down  any  general  principle. 
There  was  no  such  principle,  but  he  thought  there  would  be  a 
general  principle  as  to  Nos.  25  and  29,  ^^  having  regard  to  those 
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particular  %ares."     This  vfaa  only  aa  opinioiL     He  ooiiid  not     V.-C.  H. 
state  it  poBitively.   He  had  ne^er  had  the  question  brought  before        1S74 
him  until  this  cross-examination.    Being  asked  whether  he  gave    jy^wiao 
his  opinion  as  to  Nos.  26  and  29  as  an  arbitrary  opinion,  or  guided  p^^',^. 
by  any  principle  of  interpretation  as  some  ground  for  it,  he  re-    Caisubcw, 
plied,  "  I  cannot  understand  the  question ;  I  can  lay  down  no  iuilwat  Ca 
general  principle."  

The  evidence  as  to  the  alteration  of  the  road  was,  that  it  had 
been  diverted  or,  as  the  engineers  called  it,  slewed  to  the  extent 
of  about  half  its  width  away  from  the  Plaintifiis'  land ;  that  tliis 
was  d<me  for  the  purpose  of  promoting  the  Plaintiffs'  oouTenience, 
but  not  at  their  request  or  with  their  approval;  that  the  di<* 
version  was  not  shewn  on  the  deposited  plans,  but  was  an  after- 
thought, and  that  some  of  the  land  included  in  the  notice  to  treat 
was  not  required  for  any  other  purpose  than  the  diversion  of  the 
road,  which  the  company  alleged^  and  the  Plaintifib  denied,  to  be 
a  legitimate  purpose  for  which  land  could  be  taken. 

The  evidence  with  respect  to  the  siding  was,  that  enough  of 
No.  Si  was  left  to  allow  of  a  ading,  otherwise  sufiScient,  being 
made,  but  that  all  that  side  of  No.  34  which  abutted  on  the  high 
road  was  proposed  to  be  taken,  and,  therefore,  a  siding  could  not 
be  constructed  on  the  remainder  of  34  with  access  to  the  road^ 
unless  by  crossing  the  strip  of  land  which  the  company  proposed 
to  take — ^which  could  only  be  done  by  the  permission  of  the 
company--^r  by  making  a  circuit  through  other  lands  beyond 
No.  34. 

The  evidence  on  the  question  whether  any  part  of  the  land 
comprised  in  the  notice,  and  taken  by  the  company  for  the  pur* 
pose  of  their  railway,  was  to  the  westward  of  the  centra  line,  as 
shewn  on  the  deposited  plans,  was  conflicting. 

The  company's  witnesses  stated  that  the  western  fence  which 
they  had  erected  in  No.  65  exactly  coincided  with  the  boundary 
shewn  on  the  notice  plan,  and  also  with  the  centre  line  shewn 
on  the  deposited  plan,  and  that  this  land  was  taken  for  the 
railway  itself,  and  not  for  stations ;  so  that  they  had  gone  up  to 
the  verge  o^  but  not  beyond,  Ijie  limit  prescribed  by  sect  32,  sub* 
sect.  2.  The  Plaintiffs  alleged  that  the  fence  and  the  boundary 
on  the  notice  plan  were  both  to  the  west  of  the  centre  line 
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y.-G.  H.     8hewn  on  the  deposited  plan.      In  order  to  test  this  measure- 
1874        ments  were  made  on  behalf  both  of  Flaintifib  and  Defendants, 

DowuNo     ^^^^  which  it  appeared  that  there  were  errors  in  the  deposited 
^'         plan,  such  that  it  was  impossible  to  set  out  upon  the  ground  or 

Gasrleon,  upon  a  perfectly  accurate  plan  a  line  corresponding  with  the 
Railway  Ck).  centre  line  shewn  on  the  deposited  plan.  The  Plaintifis*  witnesses 
tested  the  position  of  the  actual  fence  by  measarements  from  a 
number  of  fixed  points  on  the  ground  which  ought  to  have  corres- 
ponded with  points  shewn  on  the  deposited  plan.  Those  points 
(marked  in  red  on  Dep.  Flan  I.)  are  A,  corner  of  park  wall ;  B» 
T),  and  E,  comers  of  hedges;  G,  a  point  on  park  wall  at  a 
known  distance  from  A  and  N  comer  of  abutment.  The  result 
of  their  evidence  was,  that  if  tested  from  the  point  B  the  railway 
fence  was  very  slightly  to  the  west  of  the  prescribed  line^  but  if 
tested  from  any  of  the  other  points  it  came  out  in  every  case  to 
the  west  of  the  centre  line  shewn  on  the  plan,  by  distances  vary- 
ing from  seven  to  twenty  Unks. 

The  evidence  of  the  Defendants  was  that  the  measurements 
from  B  shewed  no  trespass  at  all,  and  that  none  of  the  other  points 
were  proper  points  to  measure  from — as  to  A,  because  it  was  out- 
side the  limits  of  deviation,  as  to  G,  because  it  depended  on  A,  and 
as  to  the  other  points,  on  account  of  alleged  want  of  definiteness 
in  them.  The  Plaintiffs'  witnesses,  however,  alleged  that  A  was  a 
more  definite  point  than  B,  and  not  less  accurate,  though  the 
limits  of  deviation  were  drawn  within  it>  and  also  insisted  on  the 
saperior  definiteness  of  their  other  test  points. 

It  was  not  disputed  that  there  was  an  error  in  the  distance  of 
A  from  B  of  about  fifteen  links,  which  the  Defendants'  witnesses 
attributed  to  the  point  A,  while  the  Plaintiffs'  witnesses  attri- 
buted it  to  the  point  B,  and  relied  on  the  partial  confirmation 
obtained  from  the  remaining  points.  A  plan  was  produced  of  the 
same  ground,  containing  the  same  error,  which  had  been  prepared 
some  years  before  for  the  purpose  of  a  projected  railway,  intended 
to  be  called  the  East  TJsk  Railway ^  and  the  witness  who  produced 
it  stated  that  a  copy  of  it  had  been  borrowed  from  him  at  the 
time  the  Defendants*  railway  was  in  contemplation,  and  that  from 
this  and  from  internal  evidence,  he  could  see  that  the  Defendants 
had  used  his  plan  as  the  basis  of  their  deposited  plans. 
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Tbe  accompanying  plan.  East  TJsk  BaUway  Plan,  is  a  portion  of     Y.-C.  H. 
this  iplan.  1874 

A$  to  the  piece  of  land  No.  38,  it  appeared  from  the  evidence 
that  by  careful  measurement  of  the  land  coloured  red  in  the 
notiie  plan  and  numbered  37,  it  could  be  ascertained  that  it  in- 
cluded part  of  No.  38  (see  Notice  Plan  11.)  It  also  appeared  Railway  6o^ 
thatjthe  Plaintiff,  B.  B.  Bowling^  had  before  the  original  bill  was 
fLled^  at  his  solicitor's  suggestion,  noted  on  the  plan  the  figures 
*^  38j  37a,"  intended  to  signify  that  it  was  dafj^ctive  in  redpect  of 
No.  38  and  37a,  but  the  Plaintiff  stated  that  he  did  not  then 
Tind4rstand  exactly  what  the  defect  was ;  and  the  first  occasion  on. 
which  the  fact  that  part  of  No.  38  had  been  entered  upon  was 
distinctly  stated,  was  on  the  cross-examination  of  the  company.V 
engineers,  after  the  filing  of  the  original  bill  and  before  J^he'  filing 
of  the  aToended  bill.  _  -  -  -  " 


/ 


Mr.  Hemming^  and  Mr*  W»  G.  Bdlm8cn,^r  tfee  Plaintife : —  / 

Th  e  Plaintiffs'  case  is,  that  the  Defendants,  t^e  railway  oompany,  /     / 
hav^  :gmn,  notice  to  take  land  which  they  a^enot*^ authored     { 
by  Barliament  to  taket.and  hay^,  <m  the  footing  of  that  nqtie^r'   '^'^' 
entered  under  the  85th  S6cti<m ;  md'  ihent  Ihcjr  hai^q  also  entered 
upoil  other  land  not  comprised  4&  their  notice  to  treat,  or  in  the 
bond  given  under  the  85th  secti<m, :  It  is  a  well-establisl^ed  rule  of 
this  CJourt  that  public  companies-ijjirst  be  kept  strictly  within  the-  "  "• 
powers  conferred  upon  them,  and  t1iat -if- they  wish"  their  powers 
enlayrged  they  must  go  elsewhere  for  it,  and  will  not  get  enlarge- 
ment  from  this  Court  by  way  of  constructicHi:  Webb  v.  Man- 
chesier  and  Leeds  BaUway  Company  (1) ;  Chray  v.  Liverpool  and 
Bury  BaUway  Company  (2).     We  say  that  the  coBK|iany  have 
giveki  us  a  notice  to  treat  including  land^   which  under  their 
Act  ithey  had  no  power  to  take.    If  we  proye  this,  the  consequence 
must  be  that  the  notice  to  treat  is  wholly  void,  because  the 
notice  giyes  the  owner  no  option  to  treat  for  anything  less  than 
the  whole  of  the  lands  comprised  in  it.    If  it  includes  too  much, 
thetefore  it  cannot  be  good  for  the  rest,  but  must  fail  altogether, 
and  with  it  the  power  of  entering  under  the  85th  section,  which 
depends  on  the  existence  of  a  co-extensiye  yalid  notice  to  treat, 

(1)  4  My.  &  Cr.  116.  (2)  9  Beav.  891. 
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v.-c.  H.     must  fail  too ;  and  tb^  company  must  go  out  of  poflBesnon  till 

1874       tb^y  perfect  their  right  by  giring  a  valid  notice  to  treat.    This 

DowuKo     was  settled  by  the  case  of  WriffJey  t.  Laneashirs  and  Torhikire 

PoimW,  ^c^a^oay  Company  (1),  which  will  be  cited  preseptly,  as  being  on 

CAERLE05,    all  fours  with  the  preset  case  cm  the  qaestion  of  what  are  deline- 

Haujkjlj  Co.  ated  lands  within  the  Act.    Stone  Vi  Oommereial  Ea/Sway  (2)  ak> 

'  applies 

,I][)e  effect  of  excess  in  the  notice  to  treat  being  to  depriye  the 
company  of  all  right  to  enter  upon  a,ny  land  at  all,  the  next 
question  is  whether  there  has  been  such  excess.  We  say  there 
has  in  seyeral  instai^ces,  and .  to  establish  thia  we  hare  fizst  to 
shew^  as  a  matter  oi^  qonstructioo>  what  was  the  limit  of  the  powers 
conferred  by  the  Aet»  and  then  to  prove  that  the  notice  exceeds 

them. 

On  the  first  point  a  preliminary  question  arises  as  to  the  eri- 
dence  admissible  for  the  purpose  of  putting  a  construction  on  the 
^ct.    The  terms  of  the  section  by  which  the  powers  are  given  are 
that  the  company  may  take  and  use  such  of  the  lands  delineated 
on  the  deposited  plans  and  described  in  the  book  of  reference  as 
shall  ^be  necessary  for  the  construction  of  their  railways  and  works. 
To  construe  the  Act,  therefore^  you  must  look  at  the  plans  and 
book  of  reference^    In  this  case  the  company  have  filed  affidavits 
shewing  the  boundaries  and  details  of  a  field.  No.  35,  outside  of 
what  is  shewn  in  the  deposited  plans  and  book  of  reference,  althoagh 
it  appears  in  evidence. that  the  Committee  of  Parliament  had  no 
materials  ]|;>efore  them  except  those  furnished  by  the  deposited 
plans.    We  submit,  therefore,  that  the  Court  in  construing  the  Act 
will  not  look  at  plans  which  are  not  referred  to  in  the  Act  and 
were  not  present  to  the  mind  of  the  Legislature  in  passing  it,  and 
t^t  the  affidavits  I  have  mentioned  should  not  be  received  on  the 
question  of  construction  :  NorQh  BrUUih  SaUway  Company  y. 
Tod  (3) ;  Beadmer  v.  London  and  North  Western  BaUway  Com- 
pany (4).    There  have  also  been  filed  affidavits  by  engineerai 
stating  what  construction  they  put  on  the  plans  and  on  tiie  inxi» 
of  the  Act>  "  lands  delineated  on  the  said  plans/'  as  applied  to  tbe 
lands  in  question.    We  submit  that  a  plan  is  not  like  a  foreiga 

(1)  4  Giff.  352 ;  9  Jut.  (Nil.)  710.  (8)  2  01.  &  F.  723, 782. 

(2)  1  Railw.  Cm.  376.  (4)  1  Mac.  &  G.  112. 
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language  or  the  coaTeutiomal  language  of  a  trade,  aQd  that  the  v..o.  B. 
Court  can  and  will  construe  an  Act  of  Parliament  referring  to  a  19^4 
plan  without  admitting  the  evidence  of  so-called  experta  Perhaps  d^J^^ 
the  proper  time  of  raising  these  questions  would  be  when  the  evi-  -.  _V  . 
dence  ia  tendered  bj  the  Defendants,  but  if  the  Court  should  tLInk  OA«mjKHf, 
fit  to  state  its  view  now  it  will  facilitate  the  opening  of  the  case.     ^hwayI^ 

[The  Yice-Chancellor  said  he  considered  that  the  affidavits 
and  plans  could  not  be  wholly  rejected,  although  parts  thereof 
might  appear  to  be  inadmissible.  The  evidence  was  accordingly 
read  and  discussed  de  hene  esse.  Ultimately  the  Vice-Chancellor 
declined  to  admit  the  evidence  of  the  engineers  given  as  experts^ 
and  admitted  the  evidence  to  shew  the  boundaries  of  No.  35 
beyond  what  appeared  on  the  deposited  plans.] 

Then  the  first  cases  of  excess  in  the  notice  to  treat  are  those 
furnished  by  several  plots,  of  which  No.  36  (Dep.  Plan  11.)  is  a  type^ 

The  opinion  of  all  the  expert  witnesses  is  that  the  limits  of 
deviation  line  is  not  to  be  regarded  at  all  as  a  delineating  line,  and 
that  the  plan  is  to  be  understood  as  if  that  line  were  not  there. 
This  view  is  supported  by  Doe  d.  Armisiead  v.  Iforth  Staffordshire- 
Railway  Company  (1),  and  Doe  d.  Payne  v.  Bristol  and  Exeter 
Railway  Company  (2).  If  you  imagine  the  limits  of  deviation  line 
removed,  there  is  nothing  which  can  possibly  be  said  to  be  de^ 
lineated  under  the  number  36,  and,  therefore,  nothing  which  the 
company  can  take  under  that  enumeration.  But  the  notice  ta 
treat  claims  land  under  that  number,  and  is  therefore  void,  although 
the  land  so  claimed  does  in  fact  lie  within  the  limits  of  deviation 
line,  and  might  be  taken  if  that  line  could  be  legitimately  referred 
to  as  a  delineating  line. 

The  Vice-Ohancellor  : — Will  my  judgment  on  this  peint 
prejudice  the  other  part  of  the  case  ? 

Mr.  Hmnming : — ^No^  Sir.  As  lar  as  I  am  concerned,  it  will  be 
an  assiatttnoe  to  me. 

The  Vice-Chancellob  : — ^Then  I  will  dispose  of  this  point  at 
once.    In  this  case  the  company  required  for  the  purposes  of  theii' 
(1)  16  Q.  B.  526, 6S7.  (2)  6  M.  &  W.  820.      .    ' 
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y.-O.  H.  railway,  amoDg  other  pieces  of  land,  part  of  a  piece  of  land  marked 

1874  No.  36  on  the  deposited  plans.  The  railway  was  incapable  of  being 

DowLiNG  constructed  according  to  the  deposited  plans  without  taking  part  of 

PoHTYPooL,  ^^^^  piece  of  land.    It  is  said,  however,  that  it  is  not  sufficiently 

Camleon,  within  the  23rd  section  of  the  company's  Act  as  it  is  not  delineated 

AST)  NlBWPORT  ,  ,  r       J  -9 

Bailwat  Co.  on  the  plan  and  described  in  the  book  of  reference.  I  say  nothing 
now  as  to  how  much  of  this  land  the  company  may  be  entitled  to 
take,  but  I  think  they  may  take  it  at  least  as  far  as  the  limits 
of  deyiation — far  enough,  to  enable  the  company  to  construct  their 
line  according  to  the  original  design.  The  case,  Doe  d.  ArmisUad 
y.  North  Staffordshire  Bailway  Company  (1),  cited  by  Mr.  Hem-- 
minff,  is  really  a  case  against  his  contention,  for  Mr.  Justice  PaUe- 
son  in  that  case  says  (2) :  '^  It  was  assumed  at  the  trial  that  the 
company  were  entitled  to  take  at  all  eyents  what  was  within  the 
line  of  deyiation."  In  this  case,  therefore,  I  must  hold  that  the 
company  were  in  like  manner  entitled  to  take  No.  36. 

Mr.  Hemming: — ^Then  I  will  next  call  attention  to  No.  35, 
which  extends  beyond  the  limits  of  deyiation,  and  is  not  coyered 
by  the  judgment  of  the  Court.  The  portion  of  No.  35  included 
in  the  notice  to  treat  extends  far  beyond  the  cross-road  (or  tram- 
way I  believe  it  is)  which  separates  No.  34  from  35  (Notice  Plan  L). 
The  limits  of  deviation  line  is  seen  by  the  deposited  plans  (Dep. 
Plan  I.),  which  are  on  half  the  scale  of  the  notice  plans,  to  lie 
along  the  tramway,  so  that  a  long  triangular  slip  of  No.  35  daimed 
by  the  notice  lies  outside  of  the  limits  of  deviation.  The  question 
is,  whether  this  portion  of  No.  35  is  delineated  on  the  deposited 
plans.  In  the  first  place,  we  say  that  the  dotted  line  being  with- 
out a  hyphen  is  a  deb'neating  line,  and  that  leaves  a  portion  of 
what  is  claimed  under  the  notice  outside  of  the  delineated  area. 
Even  if  it  should  be  said  that  this  dotted  line  is  not  to  be  taken 
into  account,  still  the  case  is  clear.  Let  us  assume  that  the  dotted 
line  is  not  there,  and  that  the  boundary  is  unclosed.  Then, 
looking  at  Dep.  Plan  I.,  and  reading  it  by  the  light  of  the  de- 
cision just  given,  it  is  clear  that  the  whole  area  of  No.  35  within 
the  limits  of  deviation  line  is  delineated  by  the  help  of  that  line, 
and  is  within  the  statutory  power&    But  when  you  look  at  any 

(1)  16  Q.  B.  526,  588.  (2)  16  Q.  B.  538. 
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portion  of  No.  35  beyond  that  line,  you  find  it  impossible  to  say 

What,  if  anything,  is  so  delineated.    There  is  only  one  rational 

constmction  to  be  put  on  the  language  of  the  Act  and  the  plans, 

aiid  that  is  to  say,  that  where  (as,  for  example,  in  No.  45,  Dep. 

Slan  IV.)  you  have  a  plot  of  land  completely  inclosed  within    ^^^f?^'^ 

boundary  lines,  irrespective  of  the  limits  of  deviation  Ime,  there  Railway 'f)c]^ 

the  whole  of  that  plot  is  '^  delineated  on  the  plan,"  and  may  be 

t4ken;  but  that  where  no  complete  boundary  is  drawn  (as  in    ^ 

No.  36),  there  you  may  call  in  aid  the  limits  of  deviation  line,    > 

a^  use  that  to  complete  the  delineation.    This,  in  fact,  is  the    ^ 

■ 

ptinciple.^  on  which  the  plans  are  obviously  drawn,  because  you    L^ 
never  fini  an  instance  of  an  incomplete  .boundl^ry  inside  the  limits    - 
oi  deviation,  althoi^h  such  bojmdaries'are  the  rule,  and  not  the 
eicception,  when  onis^  the  limits  of  deviation  litbB  is  p^ed.    This 
is^notjmerel^  a  natural  construction,  but  the  cnklj  on^ which  will    loj 
free  t^  plans -and  the  Act  frop  ambiguity,  anj  we  si^mit  tha(  it    jQ 
is  the  :true  construction.    This  was  so  held  /n  Wr^ey  v.  La/OF   Z 
cashiri^,  and  Torhshire  BaUwa'f  Company  (!)•:  ^The  reports  are  ti(^    (^ 
very  1^11  and  have  no  plans^^but  we  have  obtained  a  v^'ified  cop^    ^ 
of;  th^  deposited  plan  in  ^at  c^e  (see  MfUham  Ba^ay  Plan^    ^ 
wuich  shews  that  ^e  decision  is  on-^  foUrs  with  ouf^contentictfi    ^ 
aa  to  ^o.  8^.     There  the  notice  to  tjj/(td  ^^la^r  ^portion  iX 
No.  71  lying  partly  iiisi^e  and  partly  gut^de  the  limits  of  deviatiooEi    ^ 
line,  $nd  it  was  held  .that  the  notice  was  void.  ^ 

,WMe  we  submit ^^hSs  as  the  right  interpretation  c^  the  plans,  .  ^ 
there  -fire  other  colistrtictions  which  have  bwn  suggemed  by  the    ^ 
Defendants'  witnesses  ^d  which  would  equally  ser^  our  pur-    -r* 
pc^se.    Mr.  Wilson,  the  company's  engineer,  candidly  admits  that    cu 
wlien  once  he  passes  the^-^limits  of  deviation  in  a  case  where  the    > 
botmdaries  are  left  open  he  cannot  say  how. much  is  delineated. 
M>r.  BrunleeSy  indeed,  suggests  that  you  may  jcpmplete  the  delinea-    "^ 
tidti  by  drawing  a  straight  line  between  the  extremities  of  the  side    , 
boundaries.    We  need  not,  and  do  not,  object  to  this,  for  the  ap- 
plication of  that  rule  would  still  leave  part  of  the  land  in  the 
notice  plan  undelineated,  and  would,  therefore,  prove  our  case.  I 

But  this  mode  of  interpretation  is  repudiated  by  other  witnesses,  i 

anid  seems  to  have  little  reason  to  recommend  it  and  no  authority, 

(1)  4  Giff.  352 ;  9  Jur.  (N.S.)  710. 

jou  xvm.  3  C  2 
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y.-a  H.     for  Mr.  Brtmlees  does  not  profess  to  express  anything  more  tlian  a 
1874       hasty  opinion  or  gness  of  bis  own  hazarded  on  the  spur  of  the 
Domnia     moment 

PamTPooL,  Another  oonceivable,  but  absurd,  interpretation^  is  to  say  that  if 
Oasbltov,  any  comer  of  a  piece  of  ground,  however  large,  is  shewn  on  the 
Bailwat  Co..  deposited  plans.  Parliament  meant  to  consider  ererything  as 
delineated  up  to  tlie  next  fence,  and  to  extend  the  powers  of  the 
company  to  that  distance,  without  having  any  idea  whether  it  was 
conferring  powers  over  100  yards  or  100  miles.  This  sort  of 
idea  was  vaguely  suggested  by  some  of  the  witnesses,  but  ener- 
getically rejected  by  others,  and  seems  too  idle  to  deserve 
consideration. 

Some  other  vague  suggestions  were  made,  but  the  result  is 
simply  this,  that  you  must .  either  adopt  a  construction  which 
excludes  this  land  No.  35  in  the  notice  plan  or  else  refuse  to  con- 
strue the  Act  at  all.  And  this  is  what  the  Defendants  will  ask 
you  to  do.  Their  line  of  defence  is  indicated  by  the  evidence 
they  have  given.  They  will  not  propose  any  rival  interpretation 
to  ours,  because  there  is  no  possible  interpretation  that  will  help 
them;  but  they  will  in  effect  ask  you  to  abstain  from  saying 
what  the  Act  does  mean,  and  to  say  simply  that  whatever  it 
may  mean,  it  means  enough  to  deprive  the  Plaintiffs  of  their 
land. 

Then  (failing  this  rather  desperate  argument)  they  wQl  fSeJl  back 
upon  one  still  more  desperate,  and  say  that  if  they  have  with  a 
high  hand  taken  land  which  they  had  no  power  to  take,  it  is 
only  a  very  small  slip  of  little  value,  and  they  ought  to  keep  it 
That  contention  surely  answers  itself.  A  landowner  is  entitled 
to  keep  all  his  land,  and  though  the  value  of  these  plots  might 
be  small  to  other  persons,  it  is  by  no  means  small  now  that  the 
company  are  in  the  market  as  purchasers.  It  does  not  follow 
because  there  is  only  one  purchaser  who  wants  the  land,  that  he  is 
to  fix  his  own  price  and  compel  us  to  sell  at  it 

That  is  our  case  as  to  No.  35. 

Then  we  say,  further,  that  the  notice  is  in  excess  in  claiming  to 
take  land  which  is  admitted  not  to  be  necessary  for  any  pmpoee 
except  for  the  deviation  of  the  road.  That  deviation  is  not  desired 
by  us,  and  it  is  confessedly  not  indicated  on  the  deposited  plansy 
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and  not  wanted  except  to  gratify  a  supposed  desire  on  our  part  to  Y.-O.  H. 

haye  onr  convenience  consulted.    You  cannot  render  works  neces-  1874 

«ary  under  pretence  of  consulting  a  man's  convenience  against  his  DowLora 

will.    A  company  cannot  divert  a  road  without  first  acquiring  the  pobttfoou 

land  on  which  they  mean  to  put  it,  and  such  land  can  only  be  Oabbumm, 

taken  if  it  is  necessary  for  the  purposes  of  the  Act,  and  we  say  this  Bailwat  Ga 
was  not  so :  Beg.  v.  Wycombe  RcMioay  Company  (1) ;  Ranffeley  y. 
Midland  BaUway  Company  (2). 

[The  Yice-Ohancellor  : — In  Reg.  y.  Wyconibe  BaUway  Com* 
pany  it  is  said  that  the  convenience  of  owners  as  well  as  of  the 
company  is  to  be  considered.] 

YeSy  but  it  is  not  said  that  you  are  to  consider  their  convenience, 
against  their  will. 

We  say,  again,  that  the  notice  is  in  excess  in  claiming  to  take 
so  much  of  No.  34  as  to  make  it  impossible  to  construct  a  siding 
with  access  to  the  road  over  No.  34.  No  siding  can  be  sufficient 
if  we  are  to  depend  on  the  good  will  of  the  company  to  allow  us  to 
communicate  with  the  road.  On  this  ground,  also,  the  notice  is 
yoid,  haying  regard  to  sect  32,  sub-sect.  1. 

Yet,  again,  we  say  that  the  notice  is  in  excess  for  claiming  to 
take  land  for  the  construction  of  the  railway  itself,  to  the  westward 
of  the  centre  line  as  shewn  on  the  deposited  plan.  It  is  to  be  re- 
membered that  this  plan  was  produced  to  the  Committee  by  the 
company  and  verified  by  their  engineers  as  a  true  plan.  If  it 
turns  out,  as  it  has  turned  out,  to  be  so  incorrect  and  inconsistent 
with  itself  as  to  leave  it  doubtful  where  that  centre  line  is  upon 
the  ground,  we  may  read  it  against  them,  and  if  from  any  one 
fixed  point  shewn  on  that  plan  we  shew  a  trespass  beyond  the 
limit  imposed  by  sect.  32,  subnsect.  2,  we  are  entitled  to  hold 
them  to  their  own  statement  that  the  plan  is  correct  Even  if 
this  is  not  conceded,  we  are  at  least  entitled  to  take  the  average 
position  of  the  centre  line  as  shewn  by  all  the  available  fixed 
points  on  their  plan,  and  that  method  would  equally  prove  an 
excess  to  the  westward.  In  &ct  all  the  test  points  .'give  results 
in  our  favour  (and  this  is  not  denied)  except  one,  and  that  an 
ill-defined  hedge,  as  to  which  it  is  doubtful  whether.it  shews 

(1)  Law  Bep.  2  Q.  B.  3ia  (2)  Law  Bep.  3  Ch.  S06. 
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y.-O.  H.     excess  or  not.    They  do  not  even  pretend  that  that  selected  point 

1874        leaves  them  any  appreciable  margin. 
SowLiKG        -^^^  ^^  these  reasons  we  submit  that  the  notice  to  treat  was 

J'         excessive,  and/  consequentlyi  the  entry  illegal.    One  more  point 

Oabrukw,    remains.    Assuming  the  notice  to  be  good,  it  is  now  proved  that 

Bjulway  Co.  the  company  (apparently  since  the  filing  of  the  bill)  have  entered 

■  upon  No.  38.    Now  No.  38  is  omitted  from  the  schedule  to  the 

notice  and  from  the  recital  in  the  bond,  and,  so  far  as  either 
number  or  boundary  is  concerned,  from  the  notice  plan  also.  They 
say  after  careful  measurement  that  the  red  area  in  the  plan  does 
cover  No.  38,  although  the  boundary  is  not  shewn.  Probably  this 
is  right,  but  no  one  could  discover  it  by  merely  looking  at  the 
•plan,  and  until  the  cross-examination  it  was  not  known  for  certain 
whether  the  company  meant  to  take  this  plot,  though  we  may 
have  suspected  that  they  did.  When  the  original  bill  was  filed 
the  fencing  was  not  complete,  and  we  did  not  know  what  they 
intended  to  take.  Afterwards  we  found  that  they  had  entered  on 
No.  38,  and  we  claimed  accordingly  by  an  amended  bilL  This 
trespass  would  not  invalidate  the  notice  altogether,  but  stUI  it 
alone  would  entitle  us  to  an  injunction  to  restrain  the  company 
from  retaining  that  piece  of  land  for  which  they  have  given  no 
notice. 

It  is  scarcely  necessary  to  notice  the  evidence  that  the  line  is 
nearly  completed.  It  was  scarcely  commenced  when  we  filed  our 
original  bill  and  moved  for  an  injunction,  and  it  was  no  fault  of 
ours  that  the  motion  stood  over.  The  convenience  of  the  public 
cannot  be  set  up  as  a  justification  for  infringing  private  rights: 
Baphad  v.  Thames  YaUey  Railway  Company  (1). 

Mr.  Dickinson,  Q.C.,  and  Mr.  CraohnaU,  for  the  Defendants  :— 

This  is  not  a  bill  filed  to  protect  au  individual  against  aggressioB 
by  a  powerful  company,  but  it  is  really  a  bill  to  extort  money; 
it  raises,  however,  an  important  question  of  statutory  contract, 
depending  on  the  meaning  of  the  word  ^^  delineated."  The  words 
of  the  statute  are,  '^  delineated  on  the  plans  and  described  in  the 
book  of  reference."  The  Plaintiffs  contend  that  'delineated" 
means  surrounded  on  all  sides  by  a  line  or  lines,  but  there  is  no 

(1)  Law  Eep.  2  Ch.  147. 
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authority  cited  in  support  of  that  contention.    The  object  of  these     Y.-C.  H. 
•enactments  must  not  be  lost  sight  of,  and  it  is  this,  that  the  land-        1874 
owners  with  whom  the  company  are  treating  should  have  reasonable     Dowuva 
information  what  is  the  land  the  company  may  require.    The  Act  ponttytool 
neyer  intended,  nor  does  it  express,  that  any  particular  '^delinea-    Camleon, 
tion"  must  be  employed,  but  the  plain  meaning  is  that  sufficient  Bailwat  Oo. 
information  should  be  given.    The  answer  to  the  objection  that       ""~ 
the  delineation  is  not  completed  by  boundaries  on  all  sides  is  ^*  *t2 
^ertum  est  qtiod  cerium  reddi  potest;**   and  this  is  done  by  our 
eyidence,  which  proves  that  the  unfinished  boundary  lines  of 
No.  35  do  in  fact  meet  at  the  extremity  of  the  land  proposed  to 
be  taken.    It  cannot  be  pretended,  nor,  except  as  to  the  diver- 
sion of  the  road,  is  it  seriously  argued  by  the  Plaintiffs,  that  they 
did  not  know  what  were  the  parcels  of  land  the  company  required. 
In  fact,  if  the  Plaintiffs  are  right  the  company  are  trespassers, 
and  the  Plaintiffs'  remedy  is  in  a  Court  of  law :  Deere  v.  Chtest  (I). 
In  Ooodson  v.  lUehardsan  (2),  in  which  Deere  v.  Quest  was  con- 
sidered, the  cases  in  which  this  Court  will  and  will  not  interfere 
were  considered. 

As  to  No.  35,  the  suggestion  that  the  dotted  line  is  a  delineating 
line  is  unfounded.  Mr.  Wilson,  it  is  true,  says  that  dotted  lines 
without  hyphens  are  generally  boundary  lines,  but  not  so  where 
they  are  footpaths  or  roads  without  fences. 

Then  as  to  the  objection  in  respect  of  No.  38,  it  is  obvious  that 
No.  38  extends  into  No.  37,  and  forms  a  part  of  it.  The  notice  there 
was  sufficient  to  inform  the  Plaintiffs  of  the  company's  intention 
to  take  No.  38,  and  that  was  really  all  the  law  required ;  it  was, 
moreover,  valued  by  the  surveyor.  Moreover,  the  Plaintiffs  knew 
that  we  meant  to  take  No.  38  before  filing  the  original  bill,  and 
waited  till  our  powers  had  expired  before  setting  up  their  case  as 
to  that  in  the  amended  bill. 

Then  as  to  the  diversion  of  the  road,  the  Plaintiffs  say  that  it  is 
unnecessary  and  inconvenient ;  but  it  was  for  the  company  to 
judge  what  was  necessary,  though  they  must  do  as  little  injury  as 
possible.  In  fact  the  real  grievance  of  the  Plaintiffs  as  to  this  is 
that  the  alteration  will  promote  their  convenience,  and  so  lessen 
the  compensation  to  which  they  might  otherwise  be  entitled. 
(1)  1  My.  &  Cr.  516.  .    (2)  Law  Rep.  9  Ch.  221. 
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y.-C.  H.         [They  also  cited  CamoeJian  r.  Norwich  and  SpdUUng  BaUway 
1874       Company  (1)  ;  Coats  y.  C2(zr6nc0  Railway  Company  (2) ;  JDtfitf  o^ 
j^^^     Beaufort  v.  Pa«rwi  (3).] 

Camlm;       Mr.  Hemming,  m  reply : — 

Bailwat  Ck).  It  has  been  said  that  the  Plaintiffs  were  silent  as  to  the  objec- 
tion  in  reference  to  No.  38  until  after  the  company^s  powers  had 
expired.  The  su^estion  is  that  they  desired  to  entrap  the  Defen* 
dants,  but  the  answer  is  obyions.  Bo  anxious  were  the  Plaintiffs  not 
to  put  the  company  in  a  comer,  that  they  filed  their  bill  a  few 
months  before  the  powers  expired,  stating  in  it  all  the  objectioiis 
as  to  the  excess  of  the  notice  which  the  company  would  have  to 
remove  by  a  fresh  notice  before  the  expiration  of  their  powers. 
After  bill  filed  the  company  did  give  fresh  notices,  and  chose  not 
to  remove  these  objections. 

The  objection  as  to  No.  38  was  of  a  different  character,  because 
it  was  one  which  the  company  could  remove  after  the  expiration 
of  their  powers  at  any  time  within  six  months  of  the  discovery  of 
the  error,  under  sect.  124  of  the  Lands  Clauses  Consolidation  Ad, 
They  were  therefore  in  no  way  prejudiced  by  the  circumstance 
that  this  complaint  was  not  put  forwa|^  in  the  original  bill.  The 
fact  is,  that  it  was  not  till  the  cross-examination  that  the  PIainti£& 
had  any  sufficient  grounds  for  saying  that  the  company  meant  to 
take  that  land,  and  it  is  not  alleged  that  it  was  in  fact  entered 
upon  till  after  the  filing  of  the  original  bill.  It  would,  therefore, 
have  been  premature  to  raise  the  point  sooner,  and  if  we  had 
desired  to  prejudice  tl^em  by  withholding  any  part  of  our  case,  we 
should  have  suppressed  those  errors  which  could  not  be  corrected 
after  the  powers  had  expired,  not  the  one  solitary  error  which  the 
company  could  equally  well  have  corrected  afterwards. 

Then,  as  to  the  company's  right  to  take  No.  38,  it  is  said  that 
because  it  is  partly  surrounded  by  No.  37,  therefore  the  company, 
having  given  notice  as  to  No.  37,  can  take  No.  38 ;  but  if  this  prin- 
ciple is  admissible  on  a  small  scale,  it  must  be  on  a  lai^ge  scale, 
and  would  lead  to  endless  confusion  and  injustice.  No  one  would 
know  what  was  claimed  under  a  notice  to  treat. 

(1)  26  Beav.  169.  (2)  1  Russ.  &  My.  181. 

(3)  17  Beav.  60. 
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The  company  are  entitled  to  enter  npon  the  lands  comprised  in     V.-C.  H. 
their  notice,  and  referred  to  in  the  bond,  and  on  no  others.    It  is       1874    * 
absurd  to  say  that  they  can  enter  on  any  land  which  they  yagnely    dowlxto 
indicate,  without  numbers  or  boundary,  by  a  strip  of  red  paint,  the  po„^^fpooL, 
exact  limits  of  which  it  would  be  impossible  for  any  one  but  a    Qabmjww, 
soryeyor  to  discoYor  with  certainty.   The  company  are  not  entitled  Bailwat  Oo. 
to  contradict  their  notice  and  bond,  which  say  expressly  that       '**' 
No.  38  is  not  included.    As  to  the  pretence  that  Mr.  BaviS,  valued 
No.  38,  though  it  was  not  included  in  the  bond,  it  is  enough  to 
say  that  Mr.  Dwnii  is  not  produced  to  say  so,  and  that  it  rests  on 
mere  conjecture  of  officers  of  the  company. 

Then  as  to  the  diversion  of  the  road :  It  has  been  shewn  that  a 
company  has  no  power  to  divert  a  road,  under  sect  16  of  the  Com- 
jKiniea  Glauses  Act,  unless  it  be  necessary;  but  this  company 
claims  the  right  to  divert  this  road  on  land  taken  from  the  Plain- 
tiffs compulsorily,  while  they  render  almost  useless  the  Plaintiffs' 
lodge.  It  cannot  be  necessary  to  consult  our  convenience  against 
our  wishes.  It  is  admitted  that  the  diversion  of  the  road  is  not 
wanted  by  any  one  other  than  the  Plaintiffs.  The  Plaintiffs  have 
all  along  said  that  they  do  not  want  it.  Therefore  it  is  not  wanted 
by  any  one,  and  not  being  necessary,  land  cannot  be  taken  for  it. 

With  reference  to  the  dotted  line  on  No.  35,  it  is  said  that  that 
cannot  be  a  boundary  (though  without  a  hyphen)  because  it  is  a 
footpath,  and  unfenced  footpaths  and  roads  are  not  boundaries. 
But  this  is  founded  on  a  statement  extracted  from  the  company's 
engineer  on  re-examination,  inconsistent  with  the  general  rule 
laid  down  by  him  on  cross-examination ;  inconsistent  also  with  the 
fact  that  the  same  dotted  line  is  a  boundary  line,  with  numbers  on 
each  side  of  it»  in  the  East  Usk  plan,  from  which  he  copied  his; 
inconsistent  also  with  the  fact  that  the  dotted  line  round  No.  38 
(which  Mr.  Wilson  says  is  not  a  fence)  is  a  boundary  line  in  his 
own  deposited  plans. 

With  reference  to  the  general  principle  of  interpretation,  as  I 
anticipated,  no  interpretation  has  been  suggested  on  the  part  of 
the  Defendants,  but  they  desire  the  Court  to  say,  by  an  ea;  past 
faeto  construction,  that  the  company  may  take  our  lands,  though 
they  are  unable  to  suggest  any  construction  which  would  justify 
them  in  doing  sa    I  ask  the  Court  to  follow  the  plain  doctrine 
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V.-C.  H.     laid  down  in  Wrigley  y.  Lancashire  and  Yorkshire  BaUvoay  Com- 

1874       pany  (1).  The  whole  effort  of  the  defence  has  been  to  blacken  the 

DowLiKQ     Plaintiffs,  by  saying  that  it  is  extortion  on  their  part  not  to  let 

PoHiTPooL,  the  company  take  so  small  a  quantity  of  land  as  that  which  they 

Oaxblbon,    iiaye  illegally  entered  on ;  but  there  is  no  principle  on  which  a 

Bailwat  Go.  company  may  by  main  force  (under  colour  of  their  Acts)  dispossess 

a  landowner  of  any  portion  of  his  land. 

As  to  the  suggestion  that  the  case  is  one  of  trespass  to  be  tried 
at  law,  it  is  enough  to  say  that  a  long  line  of  authorities  has 
settled  that  this  Court  will,  even  at  the  instance  of  a  legal  own^, 
always  interfere  to  prevent  a  railway  company  from  exceeding  its 
powers  under  colour  of  statutory  right. 


Aug.  1.    Sib  Charles  Hall^  V.C.  : — 

The  Plaintiff  Mrs.  DowUng  is  equitable  tenant  for  life  in  pos- 
session, with  remainder  in  tail  to  the  Plaintiff  Mr.  DowUng^  of  the 
Uantarham  Abbey  estate,  in  the  county  of  Monmouih.    The  man- 
sion-house is  situated  on  the  turnpike  road  leading  from  Newport 
to  Pontypool,  and  has  an  approach  by  a  lodge  entrance  from  the 
turnpike  road  along  a  carriage  drive  through  the  park  and  up 
to  the  mansion,  and  thence  to  another  lodge,  on  the  same  road,  to 
Pontypoot    By  an  Act  of  Parliament  passed  in  the  year  1865, 
the  Defendant  company  was  empowered  to  construct  a  railway 
which  would  intersect  the  turnpike  road  at  a  distance  of  about 
100  yards  from  one  of  these  lodges,  which  I  shall  hereafter  refer 
to  ajs  the  Lodge. 

The  company's  Act  of  Parliament  incorporates  the  Lands  Clauses 
Consolidation  Act  and  the  Bailways  Clauses  Consolidation  Act.  The 
23rd  section  of  the  Act  empowercL  the  company  to  make  the  rail- 
way, and  was  in  these  words  : — 

Sect.  23.  ^'  It  shall  be  lawful  for  the  company,  subject  to  the 
provisions  in  this  and  the  incorporated  Acts,  and  parts  of  Acts 
contained,  to  make  and  maintain  the  railways  hereinafter  described, 
with  all  proper  works,  approaches,  and  stations  on  the  liue  and 
upon  the  lands  delineated  on  the  said  plans  and  described  in  the 
said  book  of  reference,  and  according  to  the  levels  described  on 

(1)  4  Giff.  352 ;  9  Jur.  (N.S.)  710. 
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■ 

the  said  sections,  and  the  company  may  enter  upon,  take,  and  use     V.-C.  H. 
such  of  the  said  lands  as  shall  be  necessary  for  such  purposes."  1874 

The  Plaintiffs  opposed  the  bill  of  the  promoters  when  it  was     DowLma 

before  Parliament,  and  for  their  protection  there  was  introduced  into  p^jkotpool, 

the  Act  of  Parliament  sect.  32,  of  which  sub-sects.  2,  3,  and  4  were  Oabrlbon, 

rNi  11  11  1  •        n      ^^^  Newport 

m  these  words : — [The  Vice-Chancellor  read  these  sub-sections.]      lUawAY  Co. 

The  Plaintiffs,  by  their  bill,  complain  that  the  company  has 
taken  parts  of  their  estate  which  it  had  not  power  to  take  ;  that  it 
has  taken  other  parts  of  their  estate  without  giving  notice  as 
required  by  the  Lands  Clauses  Consolidation  Act,  The  several 
parcels  of  land  which  the  company  have  taken,  and  the  taking 
whereof  is  complained  of  by  the  Plaintiffs,  are  mentioned  in  the 
1st  and  in  the  8th  and  9th  paragraphs  of  the  Plaintiffs'  bill,  in 
which  paragraphs  such  parcels,  with  one  exception,  are  mentioned 
by  reference  to  the  notices  to  treat,  and  one  parcel,  No.  38^  is 
mentioned  by  reference  to  the  deposited  plans. 

The  company  gave  the  notices  to  treat :  tbe  second  and  third 
notices  were  given  after  the  original  bill  was  filed,  and  the  Plain- 
tiffs' case,  as  regards  them,  was  introduced  into  the  bill  by 
amendment.  As  regards  the  second  notice,  which  was  a  notice  to 
take  one  part  only.  No.  77,  the  bill  does  not  make  any  case 
against  the  company.  The  6th  paragraph  of  the  prayer  of  the 
amended  bill  extends  to  the  lands  comprised  in  all  the  notices,  but 
there  being  no  case  made  as  to  this  part,  there  is  no  case  for  relief 
in  respect  of  it. 

The  Plaintiffs,  by  their  bill,  seek  to  restrain  the  company  from 
acting  upon  their  notices  to  treat,  and  their  case  is,  that  if  any 
parcel  has  been  mentioned  in  any  notice  which  the  company  could 
not  take,  the  notice  is  altogether  bad,  and  they  ask  by  their  bill 
to  restrain  the  company  from  taking  possession  of  any  part  of  their 
estates.  The  company's  notices  include  many  other  parcels  than 
those  I  have  above  mentioned. 

The  Plaintiffs'  contention — except  as  to  a  few  small  parcels, 
which  I  shall  separately  deal  with — is  this :  they  say  that  the 
company  has  taken  parcels  of  land  which  are  not  delineated  on 
the  said  plans  and  described  in  the  book  of  reference.  The 
Plaintiffs,  indeed,  allege  in  one  or  two  paragraphs  of  the  bill  that 
certain  of  the  lands  are  not ''  delineated  on  the  deposited  plans  or 
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V.-C.  H.     described  in  the  book  of  reference/'  seeming  thereby  to  interpret 
1874        sect.  23  disjunctively.    The  substance  of  the  contention  is»  that 

D^^i^Q     the  lands  taken  are  not  such  lands  as  sect.  23  of  the  company's 
n     ^'         Act  empowers  the  company  to  take.    They  say  the  Defendants* 

OikERLBON,    plans  in  certain  cases  have  upon  them  numbers  on  parcels  of 
Railway  Ga  lai^d,  which  parcels  are  m  part  osly  inclosed  within  line8»  and 
"*  that,  inasmuch  as  there  is  only  a  partial  inclosure  within  lines  of 

such  parts»  they  are  not  delineated  and  described  within  the  mean- 
ing of  the  23rd  section.  To  understand  this  contrition,  it  ia^  I 
think,  conyenient  to  take  in  hand  one  of  the  copies  of  the  deposited 
plans  (see  Dep.  Plan  I.)»  and  look  on  those  parts  of  the  plan  cm& 
which  there  are  the  numbers  6,  9,  and  10.  The  lands  on  which 
those  numbers  are  marked  are  shewn  on  the  plan  as  inclosed  on 
three  sides,  and  not  on  the  fourth.  By  reason  of  the  absence  of 
any  line  on  such  fourth  side,  the  Plaintiffs  say  no  part  of  the 
lands  on  which  those  numbers  are  placed  can  be  taken  by  the 
company.  If  such  be  the  correct  view.  Parliament  passed  a  wholly 
unworkable  and  useless  Act  of  Parliament,  and,  instead  of  autho- 
rizing and  providing  for  the  construction  of  an  undertaking  which 
would  be  a  public  advantage,  did  practically  nothing  of  any  use 
whatever. 

The  Plaintiffs  contend  that,  it  having  been  held  that  the  limits 
of  deviation  do  not  prevent  a  company  taking  for  other  purposes 
than  the  line  of  railway  lands  delineated  in  the  deposited  plan 
outside  such  limits,  Doe  d.  Payne  v.  Bristol  and  Esceter  Bailwof 
Company  (1),  it  follows  that  such  limits  ought  to  be  wholly  disre- 
garded in  ascertaining  whether  land  is  delineated  or  not.  But 
although  the  lines  shewing  limits  of  deviation  may  not  be  a  de- 
lineating of  the  land,  the  laying  down  on  the  deposited  plan  of  a 
centre  line  and  limits  of  deviation  shews  that  Parliament  consi- 
dered land  within  such  limits  to  be  comprehended  within  the  words 
*'  delineated  "  and  **  described,"  and  that  the  words  "  delineated  " 
and  **  described  "  should  not,  at  least  as  regards  the  line  itself,  be 
construed  as  meaning  only  lands  which  are  on  the  whole  of  each 
side  bounded  by  a  line.  I  hold  that  for  the  construction  of  the 
railway  itself  land  within  the  limits  of  deviation,  but  not  so 
bounded,  may  be  taken.     This  disposes  of  the  Plaintilb'  case 

(1)  6  M.  &  W.  S20. 


VOL,  XYIU.]  EQUITY  CASES.  789 

as  to  all  the  parcelef,  except  the  few  small  parcels  above  men-     y.-aH. 
tioned.    I  now  proceed  to  consider  the  Flaintififs'  case  as  to  those        1874 
small  parcels.  Do^UI^ 

As  regards  one  of  those  parcels  which  was  specified  in  the  first  p,,^^ 
notice  to  treat,  and  is  therein  numbered  35,  the  Plaintiffs  saj  it    GASBUKHf, 
extends  beyond  the  limits  of  deviation.    Part  of  No.  35  on  the  Bailwat  Ckx 
deposited  plan  is  within  the  limits  of  deviation;   that  part  is 
included  within  what  I  have  above  decided  against  the  Plaintiffi. 
Another  part  is  outside  such  limits,  and  the  Plaintiffs,  failing  in 
their  contention  that  no  part  of  No.  35  is  authorized  to  be  taken, 
now  say  that,  although  so  much  thereof  as  is  within  the  limits  of 
deviation  be  held  to  be  authorized  to  be  taken,  such  decision 
leaves  open  to  them  the  contention,  and  they  lEuxsordingly  do 
contend,  that  there  is  no  other  land  shewn  by  the  company  to  be 
included  in  No.  35 ;  or  if  there  be,  that  a  small  parcel  of  land, 
which  the  company  have  taken  as  being  part  of  No.  85,  is  not 
shewn  by  the  company  to  be  within  sect.  23  of  the  Act. 

The  land  No.  35  is,  according  to  the  deposited  plan,  land  which 
is  indosed  on  all  sides  except  on  parts  of  two  aides.  The  plan 
above  referred  to  (see  Dep.  Plan  I.)  shews  to  what  extent  there 
is  on  the  deposited  plan  a  want  of  complete  inclosure  by  lines  of 
No.  85.  The  absence  of  such  complete  inclosure  is  similar  in 
character  to  that  already  referred  to  as  regards  Nos.  6,  9,  and  10, 
and  the  piece  of  land  No.  35,  coloured  in  the  notice  plan,  as  to 
which  the  question  now  being  considered  arises,  may  be  conve- 
niently described  as  being  the  angular  piece  of  land  part  of  No.  SSl 

The  contents  of  the  wh(de  of  No.  36,  and  the  length  not  inclosed 
by  lines,  are  as  follows : — 

The  whole  area  of  No.  35,  treating  it  as  comprising  the  angular 
piece  of  land,  is  7a.  1b.  1p.  The  angular  piece  contains  In.  Up., 
this  being  about  ^th  part  of  the  whole  quantity  of  7  a.  1b.  1p. 
The  length  of  so  much  of  the  angular  piece  as  is  on  the  right  hand 
side,  and  is  not  shewn  on  the  deposited  plan  to  be  bounded  by  the 
road,  is  about  2  chains  (or  44  yards),  and  the  length  of  so  much 
of  the  angular  piece  as  is  on  the  bottom  side,  and  is  not  shewn 
on  the  deposited  plan  to  have  a  boundary  fence,  is  4  diains  and 
60  links  (or  about  100  yards). 

In  considering  this  contention  on  the  part  of  the  Plaintiffs, 
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V.-O.  H.     regard  must  be  had  to  the  way  in  which  the  deposited  plan  is 
1874        drawn  as  regards  the  lines  bounding  wholly  or  partially  different 
DowuNo     parcels  of  land,  not  merely  as  regards  the  parcel  No.  35,  bnt  other 
P.»,U.,  V^rceh,  indudiBg  some  which  I  have  specificaUy  above  referred  to 
Cakrlbon.    (Nos.  6,  9,  and  10) ;  and  I  assume  that  I  have  rightly  decided  as 
Bailwat  Co.  to  the  parcels  of  land  within  the  limits  of  deviation  but  not  wholly 
surrounded  by  lines,  and  it  must  be  borne  in  mind  what  the  object 
of  depositing  the  plans  and  of  the  books  of  reference  is,  such  object 
being  to  give  notice  to  the  public,  and  landowners  in  particular, 
where  the  promoters  of  the  company  propose  to  acquire  power  to 
construct  the  railwav  and  works.     If  the  Plaintiffs,  who  had  notice 
of  the  bill  in  Parliament,  and,  as  the  evidence  shews,  personally  or 
by  their  agents  examined  the  bill  and  plans,  and  opposed  the  bilU 
and  obtained  the  insertion  of  clauses  in  the  Act  for  their  protection, 
had  not  notice  by  the  plans  and  books  of  reference  that  the  small 
piece  of  land  in  question  might  be  taken,  they  had  not  the  oppor- 
tunity of  objecting  to  the  ci'eation  of  compulsory  powers  in  re- 
ference thereto.      I   cannot   bring  myself  to   believe  that  the 
Plaintiffs  had  not  such  notice.     I  do  not  think  it  necessary  to 
determine  which,  if  any,  of  the  views  which  the  witnesses  have 
put  forward  as  to  the  mode  of  completing  the  inclosure  of  land 
numbered  but  not  wholly  surrounded  by  lines  is  the  correct  one. 
I  think  no  hard  and  fast  rule  can  be  laid  down,  and  that  each 
case  must  depend  on  its  own  circumstances.    I  say  enter  upon 
the  land,  with  the  map  and  book  of  reference  in  hand ;  observe 
the  line  of  railway  as  laid  down,  the  limits  of  deviation,  the  several 
numbers  on  the  map,  the  fences  and  other  boundaries,  and  ask  your- 
self the  question  whether  the  piece  of  land  in  question  is  delineated 
and  described :  my  answer  to  the  question  is,  in  the  present  case, 
in  the  afBrmative.    I  consider  that  'delineated"  cannot  in  this 
Act  be  interpreted  as  meaning  surrounded  in  every  part  by  lines. 
I  think  it  is  manifest  that  a  broader  interpretation  of  it  must 
be  adopted  in  order  to  give  effect  to  the  Act.     If  it  be  necessary 
to  say  what  it  does  mean,  I  say  I  think  it  means  sketched  or 
represented,  or  so  shewn  that  landowners  would  have  notice  that 
the  land  might  be  taken.    Such,  I  think,  is  substantially  the  yiew 
taken  by  several  competent  persons  who  have  given  evidence  in 
this  case;  although  it  is  not  upon  their,  but  upon  my  own,  in- 
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terpretation  that  I  rest  my  decision.     It  was  contended  before     V.-O.  H. 
me  that  the  case  of  Wrigley  y.  Lancashire  and  Yorkshire  BaUway        1874 
Company  (1)  governs  this  case,  but  it  does  not  appear  to  me  that    dowliko 

this  is  so.    It  appears  from  the  report  in  the  Jurist  that  all  the  po^^'pooL^ 

boundaries  of  the  inclosure  No.  71  within  the  limits  of  deviation  Caeblbon, 

Alf D  I'f  EWP0B7 

were  duly  marked,  but  the  other  land  was  undefined.  There  was.  Railway  Go. 
therefore,  a  complete  close  to  which  the  No.  71  might  be  referred,  . 
and  no  number  applied  to  the  remainder,  which  was  undefined. 
The  actual  facts  of  the  case  are  not  very  fully  stated,  and  the  two 
reports  do  not  agree  in  the  judgment.  As  to  this  piece  of  land, 
No.  35,  having  regard  to  the  purpose  for  which  it  was  taken,  viz., 
to  form  part  of  an  altered  road  by  means  of  which  access  to  the 
Plaintiffs'  lodge  has  been  afforded  (as  to  which  I  refer  to  obser- 
vations I  am  about  to  make  upon  another  objection  of  the  Plain- 
tiffs to  the  company  taking  this  piece  of  land),  and  to  its  very 
small  marketable  value,  which  I  am  satisfied  does  not  exceed  £3, 
and  to  it  not  having,  as  I  think,  any  special  value  to  the  Plaintiffs, 
I  should  not,  had  I  taken  a  different  view  to  that  I  have  above 
expressed,  have  given  the  Plaintiffs  relief  in  this  suit — unless  the 
objection  I  now  proceed  to  consider  had  appeared  to  me  to  entitle 
the  Plaintiffs  to  be  relieved. 

The  objection  is  this :  the  Plaintiffs  say  it,  or  the  greater  part 
of  this  part  of  No.  35,  is  unnecessary,  or  not  required  for  the  pur- 
pose for  which  the  company  are  empowered  to  take  land.  The 
company  have  taken  this  land  to  form  an  embankment,  being  a 
diversion  of  the  turnpike  road  from  which  one  of  the  Plaintiffs' 
lodges  was  entered.  If  this  road  had  not  been  diverted,  one  of 
two  things  must  have  happened:  the  turnpike  road  must  have 
been  lowered  or  raised,  so  that  it  would,  at  the  Plaintiff's  lodge, 
have  been  several  feet  below  or  above  the  lodge.  To  prevent  this 
entrance  being  destroyed,  the  company  diverted  the  road,  consi- 
dering themselves  entitled  to  do  so  under  the  16th  section  of  the 
Railways  Clauses  Consolidation  Act.  The  Plaintiffs,  however,  say 
they  prefer  to  be  shut  out  altogether  from  the  road,  and  that  the 
diversion  of  the  road  has  not  left  them  a  convenient  entrance  by 
this  lodge.  The  Plaintiffs  rely,  in  support  of  their  contention^ 
on  the  case  of  Beg.  v.  Wycombe  Railway  Company  (2),  as  a  decision 

(1)  1  Gifif.  352 ;  9  Jur.  (N.S.)  710.  (2)  Law  Rep.  2  Q.  B.  310. 
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y.-O.  H.  that  sect.  16  of  that  Act  (8  Vict.  c.  20)  only  authorizes  a  diyenioii 
1874  of  a  road  where,  necessary  for  the  oonstmction  of  the  railway. 
BowxjHo  But  in  that  case  Lord  Chief  Justice  CoeJUnim  said(l) :  "But  we 
PoHTTFooL  ^^  ^^^  ^  ^^^^  ^^  ^^^  convenience  of  the  company  alone,  but  to 
OATOLEoif,  jj^Q  accommodation  and  convenience  of  those  who  have  rights  of 
iUiLWAT  Go.  property  which  are  interfered  with,  of  those  who  have  immediate 
access  to  the  road,  or  persons  uamg  it  of  necessity  in  the  ordinary 
course  of  their  business."  And  the  observations  of  the  learned 
Judges  in  that  case  must  be  read  in  reference  to  the  case  before 
them,  in  which  the  railway  company  was  about  to  interfere  most 
materially  with  the  user  before  enjoyed  by  a  person  of  the  old 
road.  In  the  case  of  Bangdey  v.  Midlcmd  BaUway  Company  (2), 
the  company  required  to  take  land  for  the  purpose  of  diverting  a 
public  footpath,  and  the  Lords  Justices  Cairns  and  8dwyn  held 
that  this  could  lawfully  be  done.  That  case  was  recognised  in 
Lord  Beauehamp  v.  Cheai  Western  Railway  Oompamy  (3),  in  which 
the  case  of  Beg.  v.  Wycomihe  Badltoay  Company  was  cited,  and 
in  which  it  was  laid  down  that  diversion  was  lawful  as  well  in  the 
case  of  the  diversion  of  a  private  as  of  a  public  right  of  way.  Jn  that 
case  Lord  Justice  Sdwyn  said :  "  Bangdey  v.  Midland  BaHway  Com-- 
pany  establishes  that  land  may  be  taken  for  the  purpose  of  placing 
on  it  a  substituted  highway  for  the  accommodation  of  the  puUie. 
But  there  remains  the  question,  whether  the  same  reasons  apply  to 
the  accommodation  required  for  private  purposes.  The  question, 
then,  is  whether  the  Acts  of  Parliament  make  any  such  distinction 
between  public  and  private  accommodation.  I  think  not,  for  the 
16th  section  of  the  BaUtoays  Clauses  Act  appears  to  class  all 
accommodation  works  together,  as  standing  on  the  same  footing. 
The  only  remaining  question,  then,  is  the  question  of  fact,  whether 
the  work  which  is  here  proposed,  and  which  is  actually  made^  is  an 
accommodation  work  connected  with  the  railway?  A  glance  at 
the  plan  and  the  bill  itself,  I  think,  shews  that  this  is  an  accom- 
modation work  of  a  proper  and  reasonable  character  immediately 
connected  with  the  railway."  Li  that  case  the  company  was 
compellable  to  find  the  accommodation  for  the  private  indi- 
vidual; but  this  does  not,  I  think,  prevent  the  case  being  an 

(1)  Law  Rep.  2  Q.  6.  320.  (2)  Law  Rep.  3  Gh.  306. 

(3)  Law  Bep.  3  Ch.  745, 751, 752. ; 
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authority  in  favoar  of  the  company  in  the  present  case.    I  also     V.-O.  H. 
refer  to  the  obserrations  and  the  decision  of  Lord  Hatherley  in  the        1874 
caBeo{Attornetf'OeneralY.Mytdc.,BailwayC(>m^  ELaving    DowuNa 

regard  to  these  authorities,  I  am  of  opinion  that  the  objection  ^^^^^^0^, 
which  I  have  just  been  considering  cannot  be  sustained.  Galleon, 

The  Plaintiffs  say  that  the  accommodation  for  them  by  the  bailwat  Go. 
diversion  of  the  road  is  insufficient  and  inconvenient.  I  am  not 
much  impressed  with  this  objection,  and  at  all  events  I  think  that 
the  Plaintiffs  may  well  be  left  to  derive  from  it  such  advantage 
as  they  may  be  able  in  the  amount  of  compensation  which  they 
may  obtain  from  the  onnpany. 

K  I  had  not  thus  overruled  this  objection  I  should  have  con- 
sidered that  the  Plaintiffs  were  not  entitled  to  avail  themselves  of 
it,  having  regard  to  the  knowledge  they  had  of  the  intended  con- 
struction of  the  embankment,  as  appears  in  the  affidavit  of  Mr. 
Ward  filed  on  the  18th  of  June,  1872,  and  the  report  I  shall  here- 
after mention.  In  one  of  the  letters  set  out  on  that  affidavit,  being 
A  letter  dated  the  10th  of  November,  1870,  from  Mr.  Ward  to 
Mrs.  Dawlinff,  the  writer,  who  had  previously  left  with  Mrs.  Drnling 
a  plan  shewing  the  diversion,  stated :  ^'  The  deviation  in  the  turn- 
pike road  is  made,  or  to  be  made,  to  suit  your  road  and  not  the 
public."  This  was  in  reply  to  a  letter  of  Mrs.  Bowling^  in  which 
fihe  said,  ^'The  road  was  no  accommodation  to  her,  but  the 
reverse ;"  but  though  the  Plaintiffs  strongly  objected  to  the  com- 
pany taking  any  of  their  lands,  they  do  not  seem  to  have  specific- 
ally objected  to  the  diversion  of  the  road«  In  the  cross-examina- 
tion of  Mr.  Bowling f  referring  to  the  proceedings  in  Parliament,  he 
says :  **  The  question  of  the  injury  to  the  lodge  was  considered,  and 
the  injury  was  to  be  prevented.^'  It  was  with  this  view  that  the 
<;ompany  took  the  piece  of  land  in  question,  and  constructed  the 
embankment,  and  diverted  the  road«  It  is  further  to  be  observed, 
that  part  of  this  piece  would,  under  any  circumstances,  have  been 
required  for  the  raising  or  erecting  of  the  road,  unless,  indeed,  per- 
pendicular retaining  walls  had  been  built,  on  plans  which  I  do  not 
think  it  was  incumbent  on  the  company  to  adopt,  not  forgetting 
the  case  of  Coais  v.  Clarence  Bailway  Company  (2),  and  other 
cases  of  the  same  kind. 

(1)  Law  Bep.  4  Gh.  194.  (2)  1  Baas,  de  My.  161. 
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V.-C.  H.  It  is  to  be  observed  that  the  Plaintiffs,  in  reference  to  the  pre- 

1874  servation  of  the  entrance  to  their  lodge,  which  could  only  be  pre- 

DowLiNQ  served  by  taking  the  piece  of  land  in  question,  in  paragraph  12  of 

PoKTTPooL  ^^^^  ^^^^  staie  that  the  company  intend,  unless  restrained,  to  effect 

Cabbleon,  the  crossing  of  the  road  in  an  unauthorized  manner,  and  that 

AND  Newport  ... 

Bailwat  Ck>.  notwithstanding  this  the  Plaintiffs  now  insist  that  the  company 
should  have  so  constructed  their  works  as  to  block  up  the  entrance 
to  the  lodge.  In  considering  the  other  objections  to  the  company 
taking  this  piece  of  land,  part  of  No.  35,  I  have  already  men- 
tioned the  value  of  it. 

I  now  proceed  to  consider  the  Plaintiffs'  case  as  to  pieces  of  land 
mentioned  in  the  first  notice  to  treat,  Nos.  65  and  68.  The 
Plaintiffs  say  that  these  are  not  necessary  or  required  for  any  of 
those  purposes  for  which  the  company  are  empowered  to  take 
lands,  having  regard  to  the  2nd  sub-section  of  section  32  of  the  Act. 
The  Plaintiffs'  contention  is  that  those  parcels  of  land  are  westward 
of  the  line  of  railway  shewn  on  the  deposited  plans.  A  great  deal 
of  evidence  has  been  entered  into  in  reference  to  these  parcels  of 
land  being  or  not  being  westward  of  the  centre  line  referred  ta 
It  would  at  first  sight  appear  that  this  was  a  very  simple  question 
of  fact,  capable  of  being  disposed  of  by  a  measurement  which  could 
be  made  in  a  few  minutes,  and  as  to  which  there  could  be  no  dis* 
pute ;  but  the  difBculty  which  has  arisen  has  been  occasioned  by 
the  diflSculty  of  ascertaining  where  the  centre  line  of  railway  is, 
there  being  no  fixed  point  specified  in  the  Act  from  which  a  mea- 
surement is  to  be  made  to  fix  that  centre.  It  appears  to  me  that 
Parliament  not  having  clearly  defined  the  centre  line,  the  company 
should  be  held  to  have  acted  within  their  powers  if  they  have  taken 
their  admeasurement  from  a  point  which  should  be  considered  as 
reasonably  and  hand  fide  adopted  by  them,  and  I  am  of  opinion 
that  the  evidence  shews  that  they  have  so  acted.  Had  I  thought 
otherwise,  I  should  have  had  to  consider  and  determine  whether 
the  onus  prohandi  that  the  company  was  exceeding  its  powers  was 
not  on  the  Plaintiffs,  considering  that  the  32nd  section  is  a  danse 
restrictive  of  the  general  power  given  to  the  company,  and  is  an 
enactment  for  the  benefit  of  the  Plaintiffs,  of  which  the  Plaintiff 
are,  by  their  contention,  in  effect  seeking  specific  performance.  K 
the  onus  prdbandi  would  be  on  the  Plaintiffs,  as  1  view  the  evi- 
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dence,  their  case  would  not  be  made  out  to  my  satisfaction.    I  Y.-C.  H. 
certainly  should  not,  had  I  not  taken  the  view  I  have  done,  have        1874 

given  the  Plaintiffs  a  decree  founded  on  this  objection,  without  Dowloto 

first  obtaining  the  assistance  of  a  competent  person  to  fix  the  pokttpocl 

centre  line  of  railway  and  to  make  an  admeasurement  therefrom.  Oabrlbon, 

^  ...  ^^^  Nbwpobt 

There  remains  one  other  piece  of  land  which  the  Plaintiffs  object  Railway  Ck). 
to  the  company  haying  taken.  The  objection  is  this,  that  although 
the  company  were  entitled  to  take  it,  the  notice  to  treat  did  not 
include  it.  This  piece  of  land  is  a  piece  of  about  eight  perches ;  it 
is  on  the  deposited  plan  No.  38 ;  it  is  situated  at  a  comer  of  No. 
37 ;  and,  looking  at  the  plan,  had  it  not  had  a  separate  number, 
would  well  have  been  included  under  No.  37. 

The  notice  to  treat  is  set  out  in  paragraph  7  of  the  bill.  It  de- 
scribes tlie  lands  required  to  be  taken,  thus :  *^  The  lands,  of  which 
the  particulars  are  contained  in  the  schedule  hereto,  with  the 
appurtenances,  and  which  said  lands  so  required  are,  for  the  better 
description  thereof,  delineated  on  the  plan  attached  hereto  or 
delivered  therewith,  and  are  thereon  distinguished  by  a  red  colour." 
In  the  schedule  No  38  is  omitted,  but  the  land  so  numbered  is 
part  of  the  land  coloured  red  on  the  plan.  This  the  Plaintifi" 
Mr.  Drnding,  after  much  fencing  with  the  question  put  to  him, 
was  obliged  to  and  did  admit.  It  is  also  to  be  observed  that  in 
a  plan  annexed  to  the  notice  the  pieces  of  land  to  be  taken  are 
mentioned  as  containing  9a.  3b.  16p.,  and  that  No.  38  is  required 
to  make  up  that  quantity.  It  seems  to  me  that,  taking  the  notice 
and  schedule  and  plan  together,  particularly  having  regard  to  the 
position  of  No.  38  in  connection  with  No.  37,  that  a  notice  to 
take  No.  38  was  given.  I  think  that  it  was,  in  fact,  valued  by  the 
valuers,  and  that  there  was  paid  into  Court  the  price  thereof  as  well 
as  of  the  other  lands.  It  is  to  be  observed  that  the  value  of  this 
piece  of  land  was  not  more  than  SOs.  I  think,  although  this  is 
unimportant  having  regard  to  the  opinion  I  have  above  expressed, 
that  Mr.  Bowling  and  his  solicitor  were  well  aware  that  there  was 
what  they  considered  a  defect  in  the  notice  in  not  inserting  in 
the  schedule  No.  38,  but  never  called  attention  to  it. 

Mr.  Eetnming,  in  the  course  of  his  very  able  argument,  dwelt 
much  upon  the  rule  that  private  rights  are  to  be  protected  as 
against  railway  companies  exceeding  their  powers,  although  the 
Vol.  XVin.  SD  2 
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V.-C.  H.     public  may  be  thereby  inconvenienced.    Beferring  to  Baphad  y. 
1874       Thames  Valley  Railway  Company  (I),  to  which  many  other  cases 

Dowi^G     Bright  be  added,  I  may  mention  Stretian  v.  Chreat  Western  and 
p     ^'         BrerUford  Railway  Company  (2)    and  AUomey-Oeneral  v.  Mid- 

Oaerleok,    Kent  Railway  Company  (3)  and  other  cases.    The  view  that  I 
Bailvtat  Go.  have  taken  of  the  Plaintiffs'  case  is  in  no  way  opposed  to  the  mle 
so  referred  to  by  Mr.  Kemmvng. 

Mr.  Hemming  urged  that  unless  I  gave  the  Plaintiffs  a  decree  I 
should  be  departing  from  the  rale  laid  down  in  WM  v.  Manchester 
and  Leeds  Railway  Company  (4),  in  which  Lord  Cottenham  said : 
^*  And  if  there  be  any  reasonable  doubt  as  to  the  extent  of  their 
powers  they  must  go  elsewhere  and  get  enlarged  powers ;  but  they 
will  get  none  from  me  by  way  of  construction  of  their  Act  of 
Parliament."  I  may  refer  to  Lamh  v.  North  London  Railway  Com- 
pany  (5),  in  which  Lord  Justice  Sdwyn  said,  referring  to  WeHb  y. 
Manchester  and  Leeds  Railway  Company ,  that  the  burden  lay  on 
the  company  to  shew  that  they  are  acting  within  their  powers. 
There  haye  been  many  other  cases  in  which  the  same  rule  is 
recognised.  I  haye  not  intended  to  depart,  and  I  consider  I  haye 
not  departed,  from  that  rule.  I  may,  however,  refer  to  what 
Lord  Cottenham  said  in  other  cases.  In  the  River  Dun  Navigation 
Company  y.  North  Midland  Railway  Company  (6),  which  preceded 
WeHb  y.  Martchesler  and  Leeds  Railway  Company^  he  said,  the  case 
must  be  one  *'  in  which  the  Court  is  yery  clearly  of  opinion  that 
the  company  are  exceeding  the  powers  which  the  Act  has  giyen 
them."  And  in  BeU  y.  HvU  and  Selby  Railway  Company  (7),  which 
was  decided  after  WeVb  y.  Manchester  and  Leeds  Railway  Com- 
pany, he  said:  ^^It  is  yery  necessary  that  this  Court  should 
deal  yery  strictly  with  these  companies,  and  prevent  them,  with 
the  large  powers  that  are  given  to  them  by  Acts  of  Parliament, 
from  defeating  the  rights  and  interests  of  individuals.  But  it  is 
also  the  duty  of  the  Court  to  take  care  that  if  individuals  avail 
themselves  of  any  omission  of  any  power  on  the  part  of  the  com- 
pany, this  Court  should  not  assist  those  individuals  in  extorting 

(1)  Law  Bep.  2  Ch.  147.  (4)  4  My.  &  Cr.  116. 

(2)  Ibid.  5  Ch.  751.  (5)  Law  Bep.  4  Ch.  522. 

(3)  Ibid.  3  Ch.  100.  (6)  1  Bailw.  Oas.  136. 154. 

(7)  1  Bailw.  Cas.  616,  636. 
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money  from  the  company.    It  is  the  duty  of  the  Court  in  every  case    V.-O.  H. 
to  steer  clear  of  those  two  opposite  extremes ;  and  if  there  should       1874 
be  some  omission,  which  may  give  a  party  a  legal  right  against  a    dowliko 
<3ompany,  the  Court  would  leave  that  individual  to  his  legal  means  pomtypool, 
of  takinff  advantage  of  it."     Bwaine  v.  ChrecU  Northern  Bailway    Oakblbon, 

^  ^^  "^  AND  Newport 

Company  (1)  may  also  be  mentioned.  I  may  also  observe  that  the  Bailwat  Co. 
jurisdiction  which  the  Court  now  has  to  give  damages  in  lieu  of 
tm  injunction  might  perhaps  (I  do  not  say  that  it  would)  haye 
been  properly  exercised  in  a  case  like  the  present,  had  I  been 
in  favour  of  the  Plaintiffs,  as  to  some  one  or  more,  or  even  all  of 
the  several  pieces  of  land  which  they  allege  the  company  have  im« 
properly  taken.  I  may  here  refer  as  bearing  on  this  to  Wood  v. 
'Charing  Cross  Bailway  Company  (2),  and  to  some  observations  of 
Lord  Hatherley  in  Sfretton  v.  Oreat  Western  and  Brentford  Bail- 
way  Company  (3) ;  and  in  reference  to  this  it  must  be  borne  in 
mind  that  the  value  of  all  the  land  of  the  Plaintiffs'  outside  the 
limits  of  deviation  taken  by  the  railway  company — of  which  land 
the  lands  in  question  are  only  parts — ^is  but  small.  No.  88  is 
ivithin  the  limits  of  deviation.  In  the  answer  of  the  Defendants^ 
which  is  under  the  oath  of  the  secretary,  all  this  land  is  estimated 
as  worth  £25.    The  Plaintiffs'  bill  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Phillips  A  Son. 
Solicitors  for  the  Defendants :  Messrs.  Burchelb. 

(1)  9  Jut.  (N.S.)  1196  ;  10  Jur.  (N.S.)  191.  (2)  33  Beav.  290. 

(3)  Law  Bep.  5  Ch.  761. 
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ABAHSOnUSJIT— Railway  company— -Notice  to 
treat— Costs  -         -  -     888 

£Sm  Costs  uitoxbLakbb  Clauses  Act.  1. 


— Annuity — Charge  on  corpus   411 
See  Annuttt  ghabokd  on  Cobpus.    1. 

ABSOLXJTB  OIFI— Followed  by  gift  of  money  re- 
maining after  legatee's  death  -  168 
See  Rbpuonamt  Gift. 

ACCOHXODATIOir  WORKS— Railway  company 

See  COMFULSOBT  POWBBS.  [714 

AOOOTTin?— Bankers*— Balance  Set-off  -  198 
See  Bankebs'  Aoooumt, 

Bill  for— Delay— Trustees      -  -     856 

See  Tbcstbb's  Aocounts. 

Disputed — Interest  on  -  -*  -     154 

See  Intbbbst  on  uncebtaim  Bum. 

ACQXJIE80ZHCE— Infringement  of  copyright  444 
See  CoFYBiGHT  IN  Book.    1. 

AJiZKrHCIS --- ScUiB/aetion -- DotMe  Portions— 
JEvidenee  of  Intention  —  Rebuttal  —  Corie,']  A 
legacy  may  be  adeemed  by  a  gift,  although  not 
made  on  marriage  or  any  other  special  occasion 
with  rderence  to  the  donee. — ^By  marriage  settle- 
ment an  estate  was  limited  to  trustees  for  a  term 
of  years  to  raise  a  sum  of  £12,000  for  the  portions 
of  younger  children  of  the  settlor  as  he  should 
appoint.  Two  of  the  younger  children,  on  their 
marriages,  being  paid  certain  sums,  released  their 
shares.  The  settlor,  by  his  will,  in  1866,  deyised 
tlie  estate  to  trustees  for  a  lesser  tenn  of  years,  and, 
subject  thereto,  to  his  eldest  son  in  strict  settle- 
ment, the  trusts  of  the  term  being  to  raise  and 
pay,  within  three  months  of  his  death,  to  two 
other  younger  children,  the  Plaintifis  C  and  AC, 
tlie  sums  of  £4000  and  £6000,  the  same  to  be 
accepted  by  them  in  fhll  satisfaction  and  discharge 
of  their  shares  of  the  £12,000.  The  testator  also 
gave  0.  and  M.  annuities  for  life,  or  until  marriage, 
ctiarged  upon  the  same  estates,  and  other  annui- 
ties charged  upon  another  estate,  which  he  devised 
to  his  younger  son  in  satisfaction  and  discharge  of 
his  share  of  the  sum  mentioned  in  the  settlement. 
Between  the  dates  of  his  will  and  his  death,  and 
also  before  the  date  of  the  will,  the  settlor  gaye  to 
C.  and  Jf.  sums  of  money  and  transferred  to  them 
certain  stocks :  —  Heldt  that  the  legacies  were 
adeemed  pro  tanto  by  the  gifts  of  stock  made 
After  the  date  of  the  will. — Consideration  of  the 
cvideoce  necessary  to  rebut  the  presumption  of 


ADXXPTIOV— con^tniMd. 

ademption. — Costs  of  Plaintiffs  (though  unsuc- 
cessful) given  out  of  the  estate.  LEiaBTON  v. 
Leiohton        -         -         -         -         .     45S 

ADlOHIBTRAnOV-DeTastayit  —  Partial  reco- 
Tery  of  assets — Hotchpot   -  -     818 

See  HoTOHFOT  Clause. 

Interest  on  legacies       ...     30I 

See  Intebest  on  Lbgaoxes. 

ADVXB8B  F068ESSI0V  -  -890,820 

See  LDfTTATioNS,  Statute  of.    2,  3. 

AmDAYIT— Bill  of  review— Recent  discovery  of 
facts  ....  -     578 

See  Bill  of  Review. 

Cross-examination — Non-production  of  wit- 
ness .  -  .  -  -  694 
See  NoN-PBODuonoN  of  Witness. 

AFTER- AOQUntED  REAL  SSTATE  -     820 

See  Limitations,  Statute  of.    3. 

AO£HT — Stockbroker — ^Insolvency  of  principal 

See  Custom  of  Stock  Ezchanqe.     [182 

Purchase  by,  for  his  own  benefit       -     524 

See  Agent  FUBOHASiNa  fob  himself. 

Set-off— Rents— Conversion    -         -     198 

See  Set-off  of  Debt  of  Agent. 

AOEHT  PUBGHAflniG  TOR  BXXBEUf— -Agent 
for  Sale—Diadoeure  of  Material  Facts — Burden  of 
Proof]  An  agent  for  sale  who  takes  an  interest 
in  a  purchase  ne^tiated  by  himself  is  bound  to 
disclose  to  his  i>nncipal  the  exact  nature  of  his  in- 
terest ;  and  it  is  not  enough  merely  to  disclose 
that  he  has  an  interest,  or  to  make  statements 
such  as  would  put  the  principal  on  inquiry. — In 
such  a  case  the  ourden  of  proving  that  a  full  dis- 
closure was  made  lies  on  the  agent,  and  is  not  dis- 
chaived  merely  by  the  agent  swearing  thnt  he  did 
so,  if  his  evidence  is  contradicted  by  the  Plaintiff 
and  not  corroborated.    Dunne  v.  English       524 

AG] 
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—  Copyright  —  Publisher — Second 
edition — ^lilarriea  woman  -  -     497 

See  CoFTBiGBT  IN  Book.    2. 

ALLOTluuix— Rescission  of<— Shares        -     507 
See  Rescission  of  Allotment. 

AKCISHT  LIGET8 — ^Alteration  of  easement     544 
See  Light  and  Aib. 

AHHUITT— Deed  of  separation— Gift  by  will  595 
See  Election. 

Outofoof^nw     ...         411,419 

See  Annuttt  ohaboed  on  Cobfts.    1,  2. 
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AMHUrrY  CHASOEB  OK  COSFTTS — Deficiency 
of  Income  contemplated  —  Abatement  direeted, 
where  an  ammity  is,  by  will,  expressly  charged 
on  the  corpus  of  an  estate,  subsequent  words  tend- 
ing to  shew  that  the  testator  contemplated  that  it 
i^ould  abate  in  the  event  of  the  income  of  the 
property  being  insufficient :— JBTeW,  not  to  deprive 
the  annuitant  of  the  right  to  have  the  corpus  ap- 
plied towards  making  good  any  deficiency  of 
income  to  meet  the  annuity.  Peabson  v.  Hxlli- 
WELL      ------     411 

2. WtU — Deficiency  out  of  Corpus — Income 

from  aU  Sources — Express  Exdusion  from  Compu- 
iation.]  A,  gave  by  will  an  annuity  of  £1000  to 
his  widow,  ami  directed  that  in  case  of  his  estate 
being  insufficient  to  make  up  her  income  from  all 
sources  to  that  amount,  a  sufficient  part  of  the 
corpus  to  make  up  the  deficiency  should  from  time 
to  time  be  sold. — B.  subsequently  by  will  gave 
her  au  annuity  of  £200,  and  directed  that  it 
should  not  be  taken  into  account  in  r^ard  to  any 
other  income,  it  being  his  express  will  and  desire 
that  it  should  be  a  clear  beneficial  addition  to  her 
income : — Held^  that  tiie  widow  was  not  bound  to 
include  the  £200  annuity  in  her  computation  of  in- 
come, and  was  entitled  to  have  a  sufficient  amount 
of  the  corpus  sold  to  make  up  her  income,  indepen- 
dently of  that  annuity,  to  £1000.  In  re  Hedges' 
l^usT  Estate  -         -         -         -     419 

AinnJLLIirO  ASJITDICATIOK— ^l^/udtcatum  of 
Bankruptcy — Power  to  annul — Liquidation  PeU" 
turn  filed  after  Bankruptcy  Petition-^Adjudicaiion 
made  More  Liquidation  resolved  on — Bankruptcy 
Ad,  1869  (32  A  33  Vict.  o.  71),  ss.  28,  80,  sub-s, 
10,  84, 125— Bankruptcy  Rules,  1870,  rr.  266,  271, 
272,  275,  295.]  The  Court  has  a  general  jurisdic- 
tion to  annul  an  adjudication  of  bankruptcy  in  a 
proper  case. — ^A  debtor  filed  a  liquidation  petition, 
and  his  creditors  resolved  on  a  liquidation  by  ar- 
rangement, but  before  they  did  so  an  adjudication 
of  .Mtnkruptcy  had  been  made  against  the  debtor 
on  a  petition  presented  before  the  filing  of  the 
liquidation  petition : — Held,  that  the  Cou^  could 
annul  the  adjudication,  either  under  Rule  266  or 
under  its  general  jurisdiction.  Ex  parte  Ash- 
WOBTH.    Jnr«  HoABB  .  -  .     705 

APPEAL — Reversal  of  judgment — Repayment  of 
money — ^Interest     -  -  -     669 

See  Rbvebsal  of  Judouent. 

APPdHTMSNT— Period  of  vesting  -     587 

See  Vestikq  or  appointed  Shabe. 

APPOBTIOinCEHT  OF  BiWlDENJiB—Apportionr 
ment  Ad,  1870 — Bequest  for  Life  of  Dividends  in 
a  Company.']  Bequest  of  stock  in  a  canal  company 
to  trustees  to  pav  the  dividends  to  the  testator's 
wife  for  life,  and  afterwards  to  fall  into  the  resi- 
due : — Mddt  that  the  dividends  were  apportion- 
9^Ae,—WliUehead  v.  WhUehead  (Law  Rep.  16  Eq. 
528)  explained.    Pollock  v.  Pollock       -     829 

APPOBTIOinCENT  —  TEHANT  FOB  LIFE  AED 
BEXAIEDEEMAE— ilj)por(tonmeni  Ad,  1870  (33 
&  34  Vid.  c.  S5J~Instrument  coming  into  opera- 
tion before  Vie  passing  of  tJie  Ad — Life  Interest 
in  Fund  representing  Seal  EstateA  The  Appor- 
tionment Ad,  1870,  applies  to  all  instruments, 
whether  coming  into  operation  before  or  not  tiU 
after  the  passing  of  the  Act — Dividends  on  a 
fond  in  Court  representing  real  estate  of  a  tes- 


APPOBTIOKMERT— TEEAET  FOB  LIFE  AID 
BEXAIHBEBM  AE  —continued. 

tator  who  died  in  1827,  hdd  apportionable  as 
between  successive  tenants  for  Ufe.  In  re  Oldhc  » 
i^TATE-  -----      21S 

ABBITBATIOK — Submission  by  counsel  -  589 
See  Submission  to  Abbitbatiox. 

ABBAEOEMEET  —  Attempt  at — Winding-up— 
Costs-  -  -  -  -     65ft 

See  LiQXJiDATOB. 

ATTOBEXEET — Tenants  in  common — ^Dit^teess 

See  DiSTBEBS  on  Joint  Pbopebtt.    [S81 

AirCnOEEEB— Signature  of  -  -         1 

See  Frauds,  Statute  of.    1. 

AUTEOB  —  Married  woman  —  Agreement  with 
publisher      -  -  -  -     49T 

See  CoFTBiGBT  IN  Book.    2. 

BAEKEB8'  ACOOTHST-^WiU— Balance  at  Banker* 
—Sd'off.']  A  testator  having  directed  his  debts 
and  legacies  (other  than  charitable  legacies) 
to  be  paid  out  of  impure  personalty,  and  fai^ 
charitable  legacies  out  of  pure  personalty,  the 
following  points  wore  decided: — ^The  testator 
borrowed  £6500  firom  his  bankers,  to  be  repaid 
on  a  specified  day.  He  died  before  the  day  of 
payment,  and  at  his  death  a  sum  of  £629  wa^ 
stuidiog  to  his  credit,  on  his  current  drawing 
account  i—Heldy  that  the  £629  must  be  treated 
as  a  set-off  against  the  sum  due  on  the  loan 
account,  and  was  not  to  be  dealt  with  as  an  aa^t 
in  the  hands  of  the  executors.  Thomas  v.  Howell 

[W 

BAEKBTIFTCY — ^Annulling  adjudication  -  706 
See  Amnullino  i^UDiCATiON. 

Creditor  holding  security 

See  Creditor  boldino  Sbccbitt. 


-    sse 
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Injunction  -  -  - 

See  iNJTTNonoN  nr  Bankrtptct. 

Meeting  of  creditors — ^Notice  - 

See  Meetinq  or  Cbeditobs.    1. 

Meeting  of  creditors — ^Voting — Ultra   rt«* 

resolution     -  -  -  -     705 

See  Meeting  or  Cbeditobs.    2. 

-^—  Petitioning  creditor — Payment  of  debt  be- 
fore adjudication  -  -  -  37s 
See  Petitioning  Obedttob. 

—  Withdrawal  of  proof    - 

See  Withdbawal  or  Pboof. 

BABBIBTEI^Snit  against  his  Inn 
See  Inn  or  Coubt. 

BEQUEST— Charitable— Mortmain 
See  Mobtmain.    1,  2. 

BILL  OF  EZGHAEOE— Equitable  assignment 

See  Garnishee  Obdeb.  [SIS 

Production  of,  at  meeting  of  erediton      70^ 

See  Meetinq  or  Cbeuitobs.    2. 

BILL  OF  BEVIEW— Pracf toe— Jn/oRt  Pdiiumer 
— Affidavit  of  recent  Disoovery  of  Feude^  An 
infant  petitioning  for  leave  to  file  a  bill  of  review 
will  not  be  required  to  give  eridenoe  that  the 
knowledge  of  the  facts  relied  upon  could  not 
have  been  preriously  obtained  by  reaaonabia 
diligence: — Qtueyv,  whether  an  infant  lequirefr 
the  leave  of  the  Court  to  file  such  a  bilL  Js  rt 
Hoqhton.    Hoghton  v.  Fiddet     *         *     57& 
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XUL  QTJIA  TDCET  —  Injundion  —  Threatened 
ViokUion  of  Legal  Right  —  Right  of  Shooting 
€)Ter  JUsUUe — Sale  of  Etiatefor  Building  Purposes.^ 
In  order  to  obtain  an  injunction  restraining  a 
threatened  act  on  the  ground  that,  if  done,  it  will 
be  a  violation  of  some  legal  right,  the  Plaintiff 
must  shew  that  the  act  must  result  in  a  violation 
of  such  right. — The  owner  of  an  estate,  the 
shooting  over  which  had  been  let  for  a  term  of 
years,  issued  particulars  of  sale  of  the  estate  in 
thirteen  lots,  stating  that  the  estate  contained 
several  plots  of  accommodation  and  building  land 
suitable  for  the  erection  of  villas  and  residences, 
and  describing  one  lot  in  particular  us  well 
situated  for  the  erection  of  a  house.  The  par- 
ticulars shewed  that  it  was  intended  to  make  a 
road  through  the  estate  and  dedicate  it  to  the 
public ;  but  gave  full  notice  of  the  right  of  shoot- 
ing : — Held,  that  the  Court  would  not,  at  the 
instance  of  the  owner  of  the  right  of  shooting, 
interfere  to  prevent  the  intended  sale.  Pattisson 
«.  Gilford       -----     2A9 

BOHD — Bestraint  of  trade — Consideration       618 
See  KESTRAUiT  OF  Trade. 


—  Default  of  —  Custom  of  Stock  Ex- 
change -  .  .  .  182 
See  Custom  of  Stock  Exchange. 

BUHDIHO— Sale  for  building  pui-po^es  -  269 
See  Bill  quia  Tiaiet. 

CALLS — Crediting  shares  with  future  calls      670 
See  Payment  fob  Shares  by  Money's 
Worth. 

CASES— iim^  V.  Witt  (33  Beav.  619)  followed 

See  Donatio  Mortis  Causa.  [474 

Atkinson  v.  MaeJsreih  (Law  Bep.  2  Eq.  570) 

considered    -  -  -  -     621 

See  Firm  of  Solicitors. 

Attorney-General  v.  Lloyd  (1  Ves.  Sen.  32) 

not  followed  -  -  -     198 

See  Mortmain.    2. 

Bamee  v.  Wood  (Law  Bep.  8  Eq.  424)  ob- 
served upon  -  -  -  -     688 
See  Specifio  Performance  with  Com- 
pensation. 

Board  v.  Board  (Law  Bep.  9  Q.  B.  48)  dis- 
tinguished -  -  -  -  320 
See  Limitations,  Statxtte  of.   3. 

Bum  V.  Carvalho  (4  My.  &  Cr.  690)  con- 
sidered ...  -  288 
See  Garnishee  Order. 

Castle  V.  WiUcineon  (Law  Bep.  5  Ch.  534) 

observed  upon         -  -  .     688 

See  Specific  Performance  with  Com- 
pensation. 

Chlmthoun,  In  re  (1  Sm.  &  Giff.  App.;  5  D. 

m.  &  G.  35)  observed  upon  -     680 

See  Joint  Bbtainer  of  Solicitors. 

Cooke  V.  Decdey  (22  Beav.  196)  questioned 

See  Conversion.  [192 

Flanagan  v.  Flanagan  (Cited  in  1  B.  C.  C. 

498)  followed  -  -  -     192 

See  O)NVSR8i0N. 

Frowd^s  Settlement,  In  re  (4  N.  B.  54)  not 

followed    -  -  —  -     687 

See  Vesting  of  appointed  Share. 


I  CASES — continued, 

Grant  v.  Grant  (Law  Bep.  5  C.  P.  380,  727) 

disapproved  -  .  .     504 

5166  '*  Nephews  and  Nieces." 

Harmer  v.  Harris  (1  Buss.  155)  observed 

upon  -  -  -  .  .     680 

See  Joint  Betainer  of  Solicitors. 

Heath  v.  Bucknall  (Law  Bep.  8  Eq.  1)  fol- 
lowed .  -  -  .  544 
See  Light  and  Air. 

Jackson  v.  Duke  of  NewoatHe  (3  D.  J.  &  8. 

275)  not  followed    -  -  -     641 

See  Light  and  Air. 

Jermy  v.  Preston  (13  Sim.  356)  questioned 

See  Conversion.  [192 

Mcintosh  V.  Great  Western  Railway  Com- 
pany (4  Giff.  683)  comiidered  -  164 
See  Interest  on  xtncertain  Sttm. 

Maddison  v.  Pye  (32  Beav.  658)  questioned 

See  Costs  in  Administration  Suit.  [678 

Mildmay  v.  Methuen  (3  Drew.  91)  con- 
sidered -  -  -  -  154 
See  Interest  on  uncertain  Sum. 

« 

Morgan  v.  MaUeson  (Law  Bep.  10  Eq.  475) 

not  followed  -  -  -       11 

See  Voluntary  Gift. 

OAorn  v.  Morgan  (9  Hare,  487)  followed 

See  Equity  to  a  Settlement.  [487 

Pawsey  v.  Barnes  (20  L.  J.  (Ch.)  393)  dis- 
tinguished ...  -  246 
See  Limitations,  Statute  of.    1. 

Pearson  v.  Pearson  (1  Sch.  &  Lef.  10)  dis- 
tinguished -  -  -  -  301 
See  Interest  on  LsoAaES. 

Richardson  v.  Ridhardson  (Law  Bep.  3  Eq. 

686)  not  followed    -  -  -       11 

See  Voluntary  Gift. 
Seixo  V.  Provezende  (Law  Bep.  1  Ch.  192) 

discussed      -  -  -  -     188 

See  Trade-mark. 
Shirt  V.  Westby  (16  Ves.  393)  distinguished 

See  Interest  on  Legacies.  [801 
SpurvBay   v.    Glyrm   (9  Ves.  483)   distin- 
guished       ...          -     801 

See  Interest  on  Legacies. 

Staight  v.  Bums  (Law  Bep.  5  Ch.  163)  fol- 
lowed ....  644 
See  Light  and  Air. 

Vitard^s  Trusts  (Law  Bep.  1  Ch.  588)  fol- 
lowed -  .  -  -     587 

See  Vesting  of  appointed  Share. 

WhiUhead  v.  }Vhitehead  (Law  Bep.  16  Eq. 

%         528)  explained        .  -  -     zA 

See  Apportionment  of  Dividends. 

Wilson  V.  Lloyd  (Uw  Bep.  16  Eq.  60)  dis- 
tinguished ~  .  .  -  249 
See  Creditor  holding  Security.    - 

Tales  V.  Jack  (Law  Bep.  1  Ch.  295)  fol- 
lowed -  -  -  -  544 
See  Light  and  Air. 

OASES  AKD  OFIHIOKS  07  OOUVBXL         -     649 

See  Production  of  Dooumbntb. 

«  CASE  UHDZR  COHTBOL  OV  TEE  COUBT  " 

[280 

See   iNVEsrrMXNT  sanctioned  by    the 

COCBT. 
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CERTIFICATE  —  Engioeer  —  Interest  on  sums 
payable         -  -  -  -      164 

See  Interest  ok  ukcertain  Sum. 

CHABITY — Honorary  trust — Gift  of  surplus  114 
See  HoNOBABY  Trust. 

— — -  Money  paid  into  Court  under  Lands  Clauses 
Act— Payment  out  of  Court  279, 658 
See  Payment  out  of  Court.    1, 2 

—  Mortmain  -  -  -  88, 198 

See  Mortmain.    1,  2. 

CHILD  EK  YEHTBE  BA  KEBB — Devise^Estate 
Tail — Intermediate  BenU.']  Devise  to  trustees  to 
the  use  of  the  first  and  other  sons  of  M,  in  tail 
male,  with  a  residuary  devise.  Three  months 
after  the  testator's  death  t)ie  first  son  of  M.  was 
bom: — Heldy  that  the  residuary  devisees  were 
entitled  to  the  intermediate  rents  from  the  tes- 
tator's death  to  the  birth  of  the  tenant  in  tail. 
In  re  Mowlem  -----         9 

CntCULAS — Threatening  legal  proceedings  830 
See  Threatening  Legal  Proceedings. 

CIOSZHO  ACCOTJHT— Stock  Exchange  -  182 
See  Custom  of  Stock  Exchange. 

COLLATEBAL  8ECXJBITT  —  Composition  with 
creditors       -  -  -  -     249 

See  Creditob  holding  Security. 

COMXinAL— Contempt  of  Court — Bankruptcv 
Act.  1869     -  -  -  -     701 

See  Contempt  of  Court. 

COMPAHT— Compulsory  powers— Notice — Deli- 
neation on  plans  .  -  -  714 
See  Compulsory  Powers. 

Contract  for  paid-up  shares     -         -       96 

See   Contract    for   paid-up    Shares. 
1—4. 

Liquidator— Costs        -  -  -     666 

See  Liquidator. 

Misrepresentation  by  promoters  of  com- 
pany -  -  -  -  -  661 
See  Misrepresentation  by  Promoters. 

Paid-up  shares — Contract  for — Companies 

Act,  1867       -  -   16,  17,  n.,  96,  642 

See  Contract  for  paid-up  Shares.  1 — 4. 

—  Paid-up  shares — Payment  by  money's  worth 

[670 
See  Payment  for  Shares  by  Money's 
Worth. 

—  Qualification  of  director  -  -     428 

See  QuAUFiOATiON  of  Director. 

—  Rescission  of  allotment  of  shares       -     607 

See  Rescission  of  Allotment. 

•»—  Scheme  of  arrangement  -  -     666 

See  Scheme  of  Arrangement. 

-^—  Unregistered — Misrepresentation  by  pro- 
moters -  -  -  -  661 
See  Mibrbpresbhtation  by  Promoters. 

OOMFENSATIOK  ITEBEB  LANDS  CLAUHEB  ACT 

— Charity — ^Payment  out  of  Court    279, 
jSee  Payment  out  OF  Court.    1,2.  [668 

------     589 

See  Submission  to  Arbitration. 

COKFOSniOE  WITH  CBEDIT0B8 « Creditor 
holding  security     -  -  -     949 

See  Creditor  holdiko  Secubitt. 


OOXPOSITIOK  WITH  CBEDIIOBS— eonfuuiaci. 

Withdrawal  of  proof     -   .       -  -     878 

See  Withdrawal  of  Proof. 

C0HPTTL80BT    P0WES8— iZatZtoay   Ccmijway— 

Lands — Construction  of  word  *^  delineated*' — Lawi 
not  inclosed  on  every  side  by  Line9 — Notice — Ae- 
oommodation  WorJcs— Railways  Clause*  Ads  (8 
Viet,  e.  20),  s.  \^—SmaU  Excess  of  Potsert.] 
A  railway  Act  empowered  the  company  to  take 
lands  dlelineated  on  tlie  deposited  plans  and 
described  in  the  book  of  reference  : — Held^  that 
where  the  boundary  of  a  plot  was  left  unclosed 
outside  the  limits  of  deviation,  the  oooDpany 
might  at  any  rate  take  up  to  the  limits  of  de- 
viation : — Held^  also,  that  the  word  '*  delineated  * 
could  not  be  limited  to  mean  surrounded  on  every 
side  by  lines,  but  that  it  meant  sketched,  or  re- 
presented, or  so  shewn  that  landowners  would 
have  notice  that  the  land  might  be  taken. — 
Evidenoe(not  before  the  Committee  of  Parliament) 
was  admitted  to  prove  boundaries  beyond  thme 
shewn  on  the  deposited  plans,  and  was  naed  in  de- 
termining the  extent  of  the  '*  lands  ddineated."^ 
Evidence  of  engineers,  as  experts,  on  the  oanstmc- 
tion  of  the  plans  and  of  the  Act  was  not  admitted. 
— The  company,  in  order  to  avoid  the  necessity  of 
completelv  blocking  up  the  Plaintifis'  entrance, 
took  land  of  theirs  to  divert  a  road  so  as  to 
diminish  tlie  obstruction : — Hdd,  tiiat  aoch  land 
wus  necessary  for  the  purposes  of  the  Act,  ttioagfa 
the  Plaintiffs  did  not  desire  the  diversion  of  the 
road,  and  objected  to  their  land  being  taken  for 
the  parpose. — The  deposited  plans  and  book  of 
reference  shewed  a  small  plot,  Ka  38,  nearly 
surrounded  by  a  large  plot,  Ko.  37.  The  schedule 
to  the  notice  to  treat  mentioned  37  bnt  not  38,  and 
the  accompanying  plan  omitted  both  the  number 
and  the  boundary  of  3d.  The  painted  area  on  the 
notice  plan  in  fact  covered  the  site  of  No.  38,  and 
this  fact  was  known  to  the  Plaintiffs  long  before 
the^  pointed  out  the  objection : — Hdd^  that  the 
notice  was  sufficient  under  the  circnmstances  to 
entitle  the  company  to  take  38. — ^Whare  a  railway 
company  was  bound  by  its  Act  to  make  a  good 
and  sufficient  siding  on  a  specified  field  of  an 
owner  who  had  opp^ed  the  bill : — flelcf,  that  the 
obligation  was  not  broken,  though  the  company 
took  for  other  purposes  so  much  of  the  specified 
field  as  not  to  leave  any  to  furnish  access  iiam  the 
siding  to  an  adjoining  road  without  passing  over 
the  land  taken,  or  out  of  the  specified  field. — 
Where  a  railway  company  takes  land  in  excess  of 
its  powers,  semMe,  the  Court  will  not  giant  relief 
by  injunction  if  the  quantity  and  vune  of  the 
land  are  extremely  snoaU.  DowLmo  o.  Poxtt- 
FOOL,  Caerlbon,  Aim  Newfort  Railwat  Com- 
pany    ------     714 

COXFUTATIOK  OF  IHCOIIE— Exclusion  from— 

Annuity       -  -  -     419 

See  Aknutty  charged  oh  CoBpua.    2. 

OOHDIXIOH — ^Forfeiture — Ignoianoe  of  oonditico 
— Statute  of  Limitations  -  -     S90 

See  Limitations,  Statcte  of.    % 

Restraint  of  marriage  -  -  -     610 

See  Restraint  of  Marriage. 

—  Restraint  of  trade         -         -  -     Rl 

See  Rebtraint  of  Trade. 
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€K)JNiiiXiOHS  OF  BALE— Acceptance  of  offer  sub- 
ject to  oonditioDS  of  sale  -  -  180 
See  Conditional  Acceptance. 

COHBinOKAL  AOCEPTAVCE— Fen<2or  and  Pur- 
chcuer — Specific  Performance — CondUicme  of  Sale?^ 
^here  the  vendors  of  land,  in  a  letter  acknow- 
ledging the  receipt  of  an  offer  by  intending  pur- 
chasers, wrote  as  follows :  *'  which  offer  we 
accept,  and  now  hand  you  two  copies  of  condi- 
tions of  sale,"  and  therewith  inclosed  a  formal 
agreement  with  conditions  of  a  special  character : 
— HM^  that  the  acceptance  was  only  conditional, 
and  that  there  was  no  final  agreement  of  which 
specific  performance  could  be  enforced  as  against 
-the  purchasers.    Gbosslet  v.  Matcock     ->     180 

COirSIDXRATIOH  —  Ck)ntract  for  restraint  of 
trade-  -  -  -  -     618 

See  Bestbaint  of  Trade. 

COHTEXFT  OF  COUBT— Ban&ruptoy  Adt  1869 
(32  A  33  Yust.  c,  71),  «.  19— Failure  of  Debtor  to 
deliver  up  Property  to  Trustee  after  Discharge — 
Committal — Jurisdiction.']  On  the  8th  of  October 
the  creditors  of  two  debtors,  who  were  partners  in 
trade,  resolved  on  a  liquidation,  and  appointed 
trustees,  and  on  the  5th  of  November  they  granted 
the  debtors  their  discharge  in  respect  of  their 
partnership  liabilities.  The  trustees  employed 
the  debtors  as  their  servants,  at  a  weekly  salary, 
to  realize  the  estate.  Aftor  the  order  of  discharge 
i^as  granted  one  of  the  debtors  received  moneys 
on  account  of  the  partnership  estate,  and  applied 
them  in  paying  his  separate  creditors.  An  order 
was  made  by  the  Ck)unty  Court  that  he  should 
refund  the  moneys  thus  misapplied,  and  he  failed 
to  obey  the  order : — Held,  that  there  was  jurisdic- 
tion under  sect  19  of  the  Bankruptcy  Act,  1869, 
to  commit  him  for  contempt  of  Court.  Ex  parte 
Watebs.    In  re  Watebs      ...     701 

COHTBACT— Cancellation  of  -  -     670 

See  Patmbkt  fob  Shabes  bt  Monet's 
Worth. 

— ^  Conditional  acceptance  of  offer  -     180 

See  Conditional  Acceftanob. 

Foreign  subject-matter  and  parties    -     840 

See  FoBXiON  Contbact. 

Paid-up  shares — Companies  Act,  1867,  s.  *25 

[16, 17,  XL,  26,  642 
See  Contract  FOB  paid-lt  Shabes.  1 — 4. 

—i- Bestraint  of  trade— Consideration  -  618 
See  Bestbaint  of  Tbadb. 

COHTRAGT  FOB  PAIB-XTF  BSLABJSS-'Companv— 
yonrregistraiion  of  Contract — Mistake — Bedifica- 
tion  of  Begisier— Companies  Act,  1862  (25  &  26 
Vict,  e.  89),  s.  Zb—Omwinies  Aciy  1867  (80  d:  »1 
Vict,  c.  181),  s.  25.]  Where  fully  paid-up  shares 
had  been  issued  in  pursuance  of  a  contract  which 
had  not  been  registered  in  accordance  with  sect.  25 
of  the  Companies  Act,  1867,  on  an  application 
under  sect.  35  of  the  Companies  Act,  1862,  to 
which  the  company  consented,  the  Court  made  an 
order  to  rectify  the  register  by  striking  out  the 
names  of  the  holders,  and  that  shares  should  be 
re-issued  after  the  reg^ration  of  the  contract,  it 
appearing  that  the  holders  had  accepted  the 
shares  in  ignorance  of  the  omission  to  register  the 
contract.  In  re  Denton  Coixiuiy  Company. 
Ezparte  Shaw  -         -  -         -       le 


OOHTBAGT  FOB  PAIB-XTF  BKAXBB— continued. 


2. 


Non-registration  of    Contract  —  Com- 


panics  Act,  1867  (30  cfc  31  Vict.  c.  131)  s.  25— 
Bectificatian  of  Begister— (25  &  26  Vict.  c.  89)  s.  35.] 
Fully  paid-up  shares  were  issued  by  directors  in 
pursuance  of  a  contract  with  the  allottees,  but  the 
directors  omitted  to  register  them  in  conformity 
with  tlie  25th  section  of  the  Companies  Act,  1867. 
The  Court,  on  being  satisfied  that  the  allottees 
were  ignorant  of  the  omission  to  register  the  con* 
tract,  ordered  the  register  to  be  rectified,  and  fresh 
shares  to  be  issued.  In  re  New  Zealand 
Kapanoa  Gold  Mining  Company.  Ex  parte 
TnoiiAS        -         -         -         -         -     17,  n. 

8. County  Court  Appeal — Companies  Act, 

1867  (30  (k  31  Vict.  0.  131)  s.  25— Contract  in 
Writing  by  Articles  of  Association — Begistration.'] 
The  owners  of  a  mine  worked  on  the  cost-book 
principle  formed  a  limited  company  by  registra- 
tion under  the  Companies  Acte,  1862  and  1867, 
and  signed  the  memorandum  of  association  for 
the  full  number  of  £10  shares  into  which  the 
capital  was  to  be  divided,  in  proportion  to  their 
respective  interests  in  the  mine,  and  a  clause  in 
the  articles  of  association  (which  were  duly 
signed)  stated  that  it  ^as  agreed  that  the  sum  of 
£7  should  be  credited  on  each  of  their  £10  shares, 
and  that  all  their  intereste  should  vest  in  the 
company  :—Held,  that  this  was  a  valid  contract 
sufficiently  registered  under  the  25th  section  of 
the  Act  of  1867.  in  re  Appletbeewick  Lead 
Mining  Company       ....       95 


4. 


Company — Non-registration   of   Con' 


tract — Beetification  of  Begister — Companies  Act, 
1867  (30  rfr  31  Vict,  c,  131),  s.  25.1  Where  shares 
were  allotted  and  accepted  as  fully  paid  up  in 
pursuance  of  a  contract  which,  through  inadvert- 
ence, had  not  been  registered  in  accordance  with 
sect.  25  of  the  Companies  Act,  1867,  and  upon  dis- 
covery of  the  omifesion  the  directors  removed  the 
name  of  the  allottee  from  the  register,  then  filed 
the  contract,  and  subsequently  issued  fresh  sliares 
to  the  allottee,  and  the  company  was  subsequently 
wound  up: — Held,  that  although  the  directors 
had  no  power  to  cancel  shares,  they  could  rectify 
a  mistake  common  to  them  and  tlie  allottee  with- 
out applyinjg  to  the  Court  of  Chancery  for  an 
order  directing  them  to  do  so ;  and,  consequently, 
that  the  allottee  could  not  be  placed  on  the  list  of 
contributories  in  respect  of  those  shares.    In  re 

PoOLE    FiBEBBICK    AND     BlVE     ClAY     CoMPANY. 

Habtley's  Cask        -         -         -         - 


OOHTBAGTOB — Sums  payable  on  engineer's  certi- 
ficate— Interest  -  -  -  154 
See  Intebest  on  uncebtain  Sim. 

OOHTBIBTJTOBT— Paid-up  shares — Companies 
Act,  1867,  s.  25  -  16, 17,  n.,  95,  642 
See  Contbaot  fob  paid-up  Shabes.  1 — 1. 

Paid-up  shares — Payment  by  money's  worth 

[670 
See  Payment  fob  Shares  by  Money's 
"Wobth. 

— —  Qualification  of  director  -  -     428 

See  Qualification  of  Dibectob. 

— ^  Bescission  of  allotment  of  shares  -  507 
See  Bescission  of  Allotment. 
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COVTBJSUTQiRY-'Continued. 

Uurcgistered  company — ^Mifirepresentation 

[661 
See  Misrepresentation  by  Promotbbs. 

C0HVEB8I0K-— i^eaZ  Estate— In/ant  Tenant  in 
Tail — Sale  by  Court  of  InfanVa  Real  Estate — 
Death  of  Infant — Devolution  of  Proceeds  of  Sah.^ 
Heal  estate  was  conveyed  to  trustees  upon  trust 
for  two  infants  as  temints  in  common  in  tail,  with 
cross  remainders  between  them.  A  suit  was  in- 
stituted  by  the  trustees  against  tlie  cestuis  que 
trust  for  the  administration  of  the  trust,  and  a 
decree  was  made  after  one  of  the  infants  had 
attained  twenty-one,  by  which  (the  Court  being 
of  opinion  that  a  sale  would  be  for  the  benefit  of , 
the  infant  Defendant,  and  the  adult  Defendant  i 
consenting)  a  sale  was  ordered.  A  sale  was  i 
made  under  the  decree,  and  the  purchase-money 
paid  into  Court ;  and  upon  further  consideration 
the  adult's  share  was  paid  to  liim,  and  the  infant's 
share  carried  to  his  separate  account.  The  infant 
afterwards  died  without  having  attained  twenty- 
one  : — Held,  that  the  fund  in  Court  belonged  to 
his  legal  personal  representative,  and  was  not  to 
be  treated  as  realty. — Flanagan  y.  Flanagan 
(Cited  in  Fletcher  v.  Ashimm&r,  1  B.  C.  C.  498) 
followed. — Jermy  v.  Preston  (13  Sim.  356)  and 
Cooke  y.  Dealey  (22  Beay.  106)  questioned. 
Steed  v.  Preecb        -         -         -         - 


COPTSIGHT  Hr  BOOK,— contittued. 

against  a  licensee  witli  notice.    Warns  v.  Borr- 


LEDGB    -  -  -  -  - 

COBFITB  OB  IHCOME — Charge  of  annuity 


—  Trust  for  sale — Statute  of  Limitations     246 

See  Limitations,  Statute  of.    1. 

—  Wasting  securities — Enjoyment  in  specie 

See  Enjoyment  in  Specie.  [422 

C0F7BIOET  IH  'BOOK— Piracy— Copyright  Act 
(5  d:  6  Viet.  e.  45),  s.  26 — Limitation  of  Suits — 
Conduct  of  Plaintiff— Acquiescence:]  The  26th 
section  of  the  Copyright  Act  (5  &  6  Vict.  c.  45) 
does  not  apply  to  preyent  a  suit  for  an  injunc- 
tion to  restrain  a  piracy  of  copyright  by  sale 
of  a  book  published  more  than  twelve  months 
before  bill  filed. — Mere  delay  in  taking  proceed- 
ings after  knowledge  of  a  piracy  is  not  in  itself 
such  acquiescence  as  will  deprive  a  Plaintiff  of 
his  right  to  an  injunction  at  tne  hearing.  HoGO 
V,  Scott  -----     444 

2. Married  JVoman — Agreement  toith  Pub- 
lisher— Implied  ContraQt — Suit  to  restrain  Puhlica- 
Hon  of  Second  Edition  by  Licensee,"]  An  authoress, 
who  was  a  married  woman,  entered  into  a  yerbal 
agreement  with  a  publisher  that  he  should  pub- 
lish a  work  at  his  own  expense,  and  pay  her  a 
royalty  on  the  copies  sold.  The  work  was  accord- 
ingly published,  out,  before  all  the  copies  were 
sold,  the  authoress  arranged  with  another  pub- 
lisher to  bring  out  a  second  edition  of  the  same 
work:— ^e/dt,  that  no  agreement  could  be  im- 
plied on  the  part  of  the  authoress  not  to  bring  out 
another  edition  until  all  the  first  edition  was 
sold,  and  that  a  suit  against  the  authoress  and 
her  husband  and  the  second  publisher  to  restrain 
such  publication  could  not  be  suiitained. — Semible, 
a  married  woman,  entitled  to  the  copyright  of  a 
work  for  her  separate  use,  might  enter  into  such 
a  contract  with  a  publisher  for  its  publication  as 
to  bind  herself  during  a  definite  period  not  to 
grant  a  license  to  publish  the  work  to  any  other 
person,  and  such  a  contract  would  be  enforceable 


497 

411, 
[419 
See  Annuity  charged  on  Cosprs.     1,  2. 

Diyidends — Life  insurance  company        696 

See   DiTiDEKDS    wiustheb   Income  oe 

COBPUS. 

COSTS  IH  ADIONISTE^TIOK  BVIT—Undispo^rl 
of  Real  Estate— Lapsed  Share.'\  The  rule  tlkit 
in  providing  for  the  costs  of  an  administration 
suit  real  estate  undisposed  of  must  be  applied  for 
that  purpose  in  priority  to  personal  estate  e&i> 
tually  disposed  of,  applies  equally  to  real  esstate 
which  descends  by  reason  of  lapse  and  to  that  &» 
to  which  no  disposition  has  been  attempted. — 
Maddison  y.  Pye  (32  Beay.  658)  que^tioDeil. 
Scott  «.  Gumbeblakd  -         -  -     579 

COSTS  UKBEB  LANDS  CLAUSSS  Affl-Inri-t- 
ment  on  Real  Security — Subse^tierU  Investmatt.l 
It  is  not  now  the  practice  to  introduce  into  nn 
order  for  the  inyestment  of  money  paid  into  Court 
under  the  Lands  Clauses  Consolidation  Ad  upon 
real  security,  a  direction  that  the  company  pay  in,; 
the  money  into  Oourt  are  not  to  be  required  to 

?ay  the  costs  of  a  subsequent  inyestment  in  land, 
n  re  Sewabt's  Estate         -  -  -     278 

2.  Notice    to    treat — Abandonment     of 

part  of  Undertaking — Costs  out  of  FundJ}  A 
railway  company  haying  power  to  take  compul- 
sorily  certain  portions  of  an  estate,  seryed  n<»tioe:i 
to  treat  for  them.  They  afterwards  abandoned 
part  of  their  undertaking,  including  the  land 
comprised  in  some  of  the  notices,  but  took  iix 
rest  and  paid  the  purchase-money  into  Court,  ifce 
estate  in  question  being  the  subject  of  a  te^u* 
mentary  settlement.  Before  the  aband<HustJit 
certain  costs,  charges,  and  expenaes  had  been  in- 
curred by  the  tenant  for  life  under  the  settle- 
ment, and  certain  other  costs  were  subsequently 
incurred  in  an  unsuccessful  attempt  to  obtain 
compensation  for  not  going  on  with  the  notice  to 
treat  in  respect  to  the  abandoned  portions: — 
Hetdf  on  a  petition  by  the  tenant  for  life  for  in- 
yestment of  the  fund  in  Court,  that  these  costs, 
charges,  and  expenses  might  properly  be  paid  out 
of  the  fund  before  inyestment.  In  re  Stratbxoke 
Estates  -         -         -         -  - 


COVENANT  TO  BSTILE— Marriage  SetOemeni^ 
Future  Property.]  A  widow  entitled  to  a  life 
interest  in  a  fund,  and  also  to  a  moiety  of  the 
capital,  subject  to  her  own  life  interest,  married 
again.  By  the  settlement  on  the  second  mar- 
riage her  life  interest  was  settled,  and  she  and 
her  intended  husband  ooyenanted  to  settle  pro- 
perty to  which  she  or  he  in  her  right  sboold, 
during  the  coyerture,  become  entitled : — Held, 
that  the  words  of  futurity  were  satiafied  in  re- 
spect of  the  husband's  iutere&t,  and  that  tiie 
moiety  of  the  fund  was  subject  to  the  coyenant. 
In  re  Yiant's  Settlement  Tbt;sib  -  -     436 

COST-BOOK    OOXPANY— Contract    for    paid-up 
shares  -         -  -  -      W 

See  Contract  fob  paid-up  Shabzs.  S. 
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COSTS — ^Administration    Buit — Lapsed    share  of 
real  estate    ...  -     578 

See  Goers  in  Asmixistration  Suit. 

Joint  retaiaer  of  solicitor        -  -     680 

See  Joint  Betaineb  of  SouaToxts. 

Lands  Glauses  Act      -  -         278,  888 

See  Gosts  under  Lands  Glauses  Act.  1,2. 

Power  to  raise  portions  -  -     541 

See  Portions. 

Trustee — Negligence    -  -  -     634 

See  Liability  op  Trustee. 

Trustee — Negligence  in  filing  accounts   366 
See  Trustee's  Acxx)unts. 

-     649 


COITHSEL— Cases  and  opinions 

See  Production  op  Documents. 

^—  Gertificate  of — Short  cause      -  -       92 

See  Short  Gause. 

Suit  by  barrister  against  his  Inn        -     127 

See  Inn  of  Goubt. 

CBEDIT0B--Gompo8ition— Witlidrawal  of  proof 
See  Withdrawal  of  Proof.  [878 

Meeting  of  creditors     -  -        704,  706 

See  Meeting  of  Gbeditors.    1,  2. 

Secured — OoUateral  security  -     249 

See  Greditor  holding  Seouritt. 

Seciured — ^Production  of  security — Voting  at 

meeting        ....     706 
See  MEvnNG  of  Greditors.    2. 

CBEBITOB  HOIDINO  SEOUBITY— Campon^'on 
— Collateral  Security— Bight  to  retain  Security — 
JEquitahle  Mortgage — Or^  for  SaU—Jurisdic- 
tionSankrupicy  Act,  1869  (32  d:  33  Vict.  c.  71). 
e.  126.^  Two  partners  filed  a  liquidation  petition. 
Their  joint  creditors  resolved  to  accept  a  compo- 
sition of  10«.  in  the  pound  in  satisfaction  of  their 
debts.  Amonp^  the  creditors  who  voted  in  favour 
of  the  resolution  was  a  banking  company,  who 
held  security  for  their  debt  upon  the  separate 
estate  of  one  of  the  partners.  The  afiidavit  by 
which  they  proved  their  debt  stated  their  secu- 
rity, but  they  voted  in  respect  of  their  whole  debt. 
The  resolutions  contained  no  provision  reserving 
the  right  of  creditors  who  held  collateral  securi- 
ties to  retain  them,  but  a  provision  to  that  effect 
was  inserted  in  a  deed  afterwards  executed  to 
carry  out  the  arrangements  of  the  composition. 
The  composition  was  duly  paid  to  the  bank : — 
Meld  (reversing  the  decision  of  the  Gounty  Gourt 
Judge),  that  the  bank  were  entitled  to  retain 
their  security. — WiUon  v.  Lloyd  (Law  Rep.  16 
£q.  60)  distinguished. — In  a  case  of  composition 
the  Gourt  of  Bankruptcy  has  no  jurisdiction  to 
make  an  order  for  sale  at  the  instance  of  an  equi- 
table mortgagee  of  the  estate  of  the  debtor.  Ex 
parte  MANCHEffiER  and  Liverpool  Dibtriot 
Banking  Gompaht.    In  re  Littler  -     249 

CB088-SXAMIKATI0H— Non-production  for  524 
See  NoN-pRODucnoN  of  Witness. 

CT7ST0K— 0)unty~Timber         -  -     806 

See  Waste. 

C1TBT0K  OV  STOCK  ZXXSEAJXOZ— Principal  and 
Agent — Imolvency  of  Principal — Default  of  Bro- 
ker on  Stock  Exchange — CloHng  of  Account — In-  , 
demnity  of  Broker — Cuttom  of  Stock  Exchange.]  , 


CfUSTOU  07  STOCK  EZCEAHOE^con^tnti^d.  1 
By  the  usage  of  the  London  Stock  Exchange 
stockbrokers  who  have  entered  into  contracts  lor 
the  purchase  of  stock  are,  in  the  event  of  the  in- 
solvency of  their  principal,  justified  in  imme- 
diately selling  the  stock.  A  principal  is  insolvent 
within  the  meaning  of  this  rule  when  he  is 
unable  to  pay  his  debts  in  the  ordinary  course  of 
business — In  equity  an  agent  is  entitled  to  be  in- 
demnified against  liability,  as  well  as  loss,  in- 
curred on  behalf  of  the  principal. — Messrs.  C, 
brokers  on  theLon^on  Stock  Exchange,  on  behalf  of 
Sir  R,  H.,  entered  into  contracts  for  the  purchase  of 
stocks  to  be  completed  on  the  15th  of  July,  1870. 
On  the  12th  of  July  they  wr<)te  to  Sir  B.  H,  to 
the  effect  that  unless  be  paid  them  on  the  15tli  a 
balance  (which  consisted  of  tlie  difference  be- 
tween the  contract  price  of  the  stock  and  the 
value  thereof  at  the  market  price  of  the  day) 
owing  to  them  from  him  they  would  be  defaulters ; 
but  that  if  such  payment  were  made,  they  would 
sell  or  continue  the  stocks,  as  ho  tliought  fit.  Sir 
B,  jET.  promised  to  pay,  and  directed  them  to  deal 
with  tne  stocks  as  they  thought  best,  and  they 
sold  part,  and  continued  part.  Sir  B.  H.  did  not 
pay  on  the  15th,  but  shot  himself;  on  the  next 
day  a  bank  of  which  he  was  a  partner  stopped 

Sayment,  and  on  the  19th  he  died.  On  the  16th 
lessrs.  C.  were  (solely  by  reason  of  Sir  B.  H,*e 
failure  to  pay  them)  declared  defaulters  on  tho 
Stock  Exchange,  and  ceased  to  be  members  of  that 
body,  and,  in  accordance  with  the  rules,  all  their 
transactions  for  Sir  B,  H.  were  closed,  and  all  the 
stocks  they  had  continued  for  Sir  JR.  H.  were  sold 
at  the  price  of  the  day.  In  consequence  of  tho 
value  of  the  stocks  having  fallen,  the  balance  ap- 
pearing to  be  due  to  them  from  Sir  B,  H,  was  thus 
largely  increased.  The  stocks  afterwards  con- 
tinued to  fall  in  value.  Messrs.  C.  afterwards 
paid  6«.  8d.  in  the  pound  on  their  Stock  Exchange 
debts,  and  were  re-a^lmitted  as  members  of  the 
Stock  Exchange: — Held,  that  the  sale  was  justifi- 
able, both  under  the  usage  of  the  Stock  Exchange 
(which  entitles  a  broker  to  sell  upon  his  principal 
becoming  insolvent)  and  also  because  the  con- 
tinuation was  only  effected  on  the  representation 
of  Sir  B,  H.  that  he  would  pay  on  the  15th : — 
Held,  also,  that  although  Messrs.  C,  had  not  paid 
their  debts  in  full,  they  were  entitled  to  prove 
against  Sir  12.  J7.*s  estate  for  the  increased  balance 
appearing  due  to  them  after  the  f-ales  were 
ettected.    Lacy  v.  Hill.    Crowleys  Claim    182 


DZBXNTTJBS — Rights  of  holder  —  Scheme  of 
arrangement-- Suspense  period  -  666 
See  Scheme  of  Arrangement. 

DXBT — Belease  of— Appointment  of  debtor  as 
executor  -  -  -  -  815 
See  Belease  of  Debt. 

DSBTOE— Liquidating  — Failure  to  deliver  up 
property       -  -  -  -     701 

See  Contempt  of  Court. 

—  Liquidating — Injunction  against  -  266 
See  Injunction  in  Bankruptcy. 

—  Petition  for  adjudication  of  bankruptcy — 
Payment  of  debt     -  -  -     876 

See  Petitioning  Creditor. 
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SEBT0B*8  SUinCOHft— Payment  of  debt  befnrn 
adjudication  -  -  -     376 

See  Petitioning  Cbeditob. 

IXECEFTIOK — ^Evidence  of— Imitation  of  trade- 
mark -  -  -  -  188 
See  Tbade-habk. 

SECBEE — ^Foreclosure  suit — Lands  out  of  juris- 
diction -  -  -  -  118 
See  Foreclosure  Suit. 

DEPOSIT  KOTE — Donatio  mortis  causa  -  474 
See  Donatio  Mortis  Causa. 

DEPOSITED  PLiJfS  -  -  -       714 

See  Compulsory  Powers. 

DEVASTAVIT — ^Partial  recoveryof  assets— Hotch- 
pot     818 

See  Hotchpot  Clause. 

DEVISE— Before  Wills  Act  -         -  -     820 

See  Limitations,  Statute  of.    3. 

—  Charity— Power  to  devise  land  -       88 

See  Mortmain.    1. 

DIBECrOE— Qualification  of  -  -     428 

See  Qualification  of  Diregtor. 

DIBCSETIOK — Gk)veming  body  of  public  school 
See  Dismissal  of  Schoolmaster.        [28 

DISMISSAL  OP  ASSISTANT— Surgeon  -  618 
See  Restraint  of  Trade. 

DISMISSAL  OF  SCHOOLMASTEBr— PuZ^Z/e  Schooh 
Act,  1868  (31  &  32  Viet,  c,  llSy^Governing  Body 
— Power  to  diemiss  Head  Master — Demurrer.'] 
The  Plaintiff,  who  was  appointed  head  master  of 
Rugby  School  in  November,  1869,  by  the  old  trus- 
tees of  the  school — the  existing  governing  body — 
and  was  dismissed  by  the  new  governing  body, 
appointed  under  the  Public  Schools  Act,  1868,  in 
December,  1873,  filed  his  bill  against  the  govern- 
ing 1>ody,  allegring  that  his  dismissal  was  due  to 
the  influence  of  certain  members  of  the  governing 
body  who,  prior  to  their  election,  had  shewn  hos- 
tility to  tlie  Plaintiff's  appointment,  and  had 
formed  a  scheme  to  procure  its  annulment ;  and 
praying  that  the  resolution  of  dismissal  might  be 
declared  invalid: — Held^  upon  demurrer,  that 
the  Court  was  not  justified  in  interfering : — Held, 
also,  that  although  the  Plaintiff  was  appointed  by 
the  old  trustees  in  1869,  the  new  governing  body 
were  not  bound  by  the  rules  and  regulations  in 
force  previously  to  their  appointment,  but  had  a 
power  of  dismissal  unfetteied  by  those  restrictions. 
— Demarrer  allowed.  Hatman  v.  Governors  of 
BuGRY  School  ....       28 

DISSOLUTIOK  07  PARTNERSHIP— P^eodtng-— 

Person  of  Unsound  Mind  not  found  so  by  In- 
quisition— Next  Friend  —  Lunacy  of  Partner  — 
Notice  to  dissolve — Withdrawal  of  Nciice^  Per- 
manent lunacy  of  a  partner  is  a  ground  of  dis- 
solution at  the  instance  of  the  lunatic  as  weU 
as  of  the  other  partner. — A  bill  was  filed  by  a 
next  friend  on  behalf  of  a  person  of  unsound 
mind  not  so  found  by  inquisition,  against  the 
partner  in  business  of  the  Plaintiff,  alleging 
that  the  Plaintiff  had  for  sometime  past  been 
suffering  from  softening  of  the  brain,  and  was 
of  unsound  mind,  and  that  it  would  be  for  his 
benefit  that  the  partnership  should  be  disBolved  { 
And  praying  that  the  partnership  might  be  dis- 
solved and  accounts  taken,  and  the  share  of  the 


DISSOLTJnOH  OF  PARTHERSHIF— eonf  uimiL 

Plaintiff  in  the  assets  secured  for  his  benefit,  and 
for  a  receiver: — Held,,  on  demurrer,  that  ttie  suit 
could  be  maintained. — Whether  a  decree  for  fioal 
dissolution  can  be  made  in  such  a  suit  without  the 
appointment  of  a  committee  in  lunacy,  quaere, — 
The  articles  of  partnership  between  the  Plaintiff 
and  Defendant  provided  that  either  partner  should 
be  at  liberty  to  determine  the  partnership  at  th« 
end  of  the  first  seven  years  of  the  term,  on  giviog 
previous  notice  to  the  otlier  partner  of  his  inten- 
tion to  do  so.  The  Plaintiff  having  become  in- 
sane, the  Defendant  served  on  him  n-otioe  of  his 
intention  to  determine  the  partnership  at  the  end 
of  the  first  seven  years  of  the  term : — Ifdd,  that 
the  notice  could  not  be  withdrawn  without  the 
consent  of  the  Plaintiff.    Jones  v.  Llotd  ~ 


2. 


Person   of    Unsound    Mind  —  Nezt 


Friend.^  A  bill  was  filed  by  a  person  of  muotmd 
mind  not  so  found  by  inquisition  by  hia  next 
friend,  against  his  partner,  charging  him  with 
fraud  and  undue  influence  in  inducing  him  to 
enter  into  the  partnership,  and  asking  for  a  decla- 
ration that  the  partnership  was  void.  The  Master 
of  the  Bolls  ordered  the  proceedings  to  srtand  oxer 
for  the  fact  of  the  Plaintiff's  insanity  to  be  estab- 
lished. The  Plaintiff  was  afterwards  found  luna- 
tic, and  the  suit  was  continued  by  the  next  friend 
as  committee.  The  Court  dismissed  the  t»U  as 
to  the  charges  of  fraud,  but  declared  the  partner- 
ship void*    Fisher  v,  Melles         -  968,  n. 

DISTRESS  OK  JOIET  FROFERTT — Landlord  and 

Tenant — Rent — Tenants  in  Common — Attormne»l 
— Chattels  in  Joint  Possession — Bankruptcy  Act, 
1869  (32  &  33  Viet,  c  71),  s  34.]  Two  tenants  in 
common  mortgaged  an  estate  to  secure  a  debt 
which  they  jointly  and  severally  covenanted  to 
pay,  and  each  of  them  separately  attorned  tenant 
to  the  mortgagees  of  a  part  of  the  estate  of  which 
they  were  jointly  in  occupation,  at  a  rent  eqmd  to 
half  the  annual  interest  on  the  mortgage  debt 
The  mortgagors  were  partners  in  the  busineas  of 
brickmakcrs,  which  they  carried  on  upon  that 
part  of  the  estate  which  was  in  their  joint  occu- 
pation : — Held,  that  the  mortgagees  conld  not  dis- 
train for  the  rent  upon  the  partnership  property 
which  was  on  the  estate.  Ex  parte  Parke.  In  re 
Potter-         -----     981 

DiViilEHDS — Shares   in   insurance  company — 
Tenant  for  life  and  remainderman     696 
See   Dividends   whetbxb    Inoomm^ob 
Corpus, 

—  Stock  in  company — ^Apportionment  «-     669 
See  Apportionment  of  Ditidkndb. 

DIVIDEHDS  WHETHER  nrOOXE  OR  O0RF08— 

Life  and  Fire  Insurance—I^Mres — Tenant  for  Life 
and  Remainderman,']  A  holder  of  shares  in  both 
departments  of  the  Sun  Fire  and  Life  Cfiee  be- 
queathed his  personal  estate  to  trustees  on  trust 
to  permit  his  wife  to  receive  the  dividends,  inte- 
rest, and  income  thereof  for  her  life,  remainder 
over.  He  died  in  December,  1870.  In  January, 
1873,  an  extraordinary  dividend  was  declared  oa 
the  life  shares  for  five  years  previonaly ;  and  in 
July,  1873,  a  **  special  dividend  was  declared  od 
the  fire  shares  for  the  half  year  previous : — Hdd, 
that  these  dividends  were  income,  and  belons^cd 
to  the  tenant  for  life.  In  re  Hopkins*  Tevsts  M 
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IKMimSHTS—rrodnctioD  of  -  -      649 

See  Pboduction  of  Documektb. 

I>OKATI0  KOBTIS  ^K\5%k—Jlailioay  StoeJs-De- 
j>omt  Note  —  Incomplete  Oift  —  Declaration  of 
TrustJ]  A  husband,  two  years  before  his  death, 
gave  to  his  wife  a  railway  debenture  subsequently 
converted  into  railway  stock,  which  remained  in 
his  name,  and  on  which  the  dividends  were  re- 
ceived by  him,  but  paid  to  his  wife.  He  gave  the 
certificates  to  his  wife,  and  they  remained  in  her 
possession  uTitil  he  renuired  them  in  order  to 
replace  a  lost  dividena  warrant.  While  on  his 
death- bed  he  handed'  the  certificates  to  his  wife, 
saying.  "  these  arc  yours,"  and  also  gave  her  a 
deposit  note  : — Hddy  that  the  gift  of  the  stock 
failed  as  incomplete,  and  could  not  be  supported 
aa  a  declaration  of  trust,  the  intention  to  make 
an  immediate  gift  being  inconsistent  with  a  de- 
clsLfation  of  trust  i—Held,  also,  that  railway  stock 
cannot  be  the  subject  of  donatio  mortis  ettusd : — 
Held,  also,  on  the  authority  of  Amis  v.  Witt  (33 
Seav.  619),  that  the  gift  of  the  deposit  note  was 
a  good  donatio  mortis  causd,    Moore  v,  Moobe 

[474 

DOUBLE  POBTIOHS— Ademption  legacy   -     458 
See  Ademption. 


SKJOYMZHT  nr  tSFECLR— continued. 
was  after  her  death  liable  to  recoup  to  the  testa- 
tor's estate  the  amount  which  would  have  been 
produced  by  the  sale  of  the  long  annuities,  she 
bavins:  received  in  her  lifetime  the  whole  proceeds 
till  they  expired.    Tickner  v.  Old  -     422 

EQUITABLE  A88IOinCEHT~BilI  of  exchange 
See  Garnishee  Order 


— Alteration  of— Ancient  lights    544 
See  Light  and  Air. 

ZUCnOK — Annuity  settled  by  Separation  Deed 
— Bequest  of  similar  Annuity — Satisfaction,']  A, 
by  deed  of  separation  covenanted  with  the  trus« 
tee  of  the  deed  to  pay  him  an  annual  sum  of  £52 
during  the  life  of  A.'s  wife,  to  be  paid  to  her  on 
four  special  quarterly  days  for  her  separate  use, 
without  power  of  anticipation,  A.y  by  will,  sub- 
sequently g^ve  certain  specific  property  to  trus- 
tees to  pay  out  of  the  rents  an  annuity  of  £52  to 
his  wife  generally,  on  the  same  special  quarterly 
(lavs : — Heidy  that  there  being  no  direction  in  the 
will  to  pay  debts  and  legacies,  and  no  expression 
of  a  contrary  intention,  tlie  general  rule  must  pre- 
vail, that  the  annuity  given  by  the  will  was  in 
satisfaction  of  the  annuity  covenanted  to  be  paid 
by  the  deed  of  separation ;  and  that  the  widow 
was  put  to  her  election.  Atkinson  v.  Little- 
vroGD    -         -         -  -         -         -     505 


' — ^Equitable  interest 
See  Judgment  Creditor. 


-     898 


ZVJOTMEHT  IH  SPECIE— Tenant  for  Life  and 
Semainderman — Conversion —  Wasting  Securities 
— Long  Annuities — FolUnDing  Assets — liecoupirtg  by 
Tenant  for  Life  paid  in  ezoess.']  A  testator  gave 
his  residue  to  trustees  on  trust  to  convert  and  in- 
vest on  Government  or  real  securities,  and  to  pnv 
the  income  to  his  wife  for  life,  and  after  her  death 
to  distribute  the  corpus ;  and  he  also  empowered 
them  to  oontinue'inveiited  any  of  his  Government 
stocks  or  real  securities,  and  directed  that  his 
wife  should  be  entitled  to  the  interest,  dividends, 
and  annual  proceeds  of  his  residuary  estate  as 
from  the  pay  of  his  decease  :—Held,  that  the  trus- 
tees were,  imder  the  will,  empowered  to  retain 
such  Government  securities  only  as  were  of  a  per- 
manent character;  that  certain  long  annuities, 
which  formed  part  of  the  testator's  estate,  ought 
to  have  been  sold  and  the  proceeds  invested  on 
permanent  securities ;  and  that  the  widow's  estate 


EQUITABLE  IHTEREST—Judgment  creditor 

See  Judgment  Creditor.  [899 

EQUIT7  TO  A  SETTLEMEET—^tM&afui  default- 
ing Executor.']  Where  a  testatrix  gave  her  residue 
among  four,  and  appointed  the  husband  of  one  of 
them  sole  executor,  from  whom,  on  the  accounts 
being  taken,  there  was  found  due  a  large  bahmce 
which  he  was  unable  to  pay : — Held,  that  the  hus- 
band being  indebted  to  the  estate,  and  therefore 
disentitled  to  receive  anything,  no  equity  to  a 
settlement  arose  in  favour  of  the  wife. — Os6om  v. 
Morgan  (9  Hare,  432)  followed.  Knight  v. 
Knight  -----     497 

ESTATE  TAIL— Child  en  ffentre  sa  mere--  Inter- 
mediate rents  -  -  -  ^ 
See  Child  en  ventre  sa  MkRE. 

ESTOPPEIr— Breach  of  trust  -  -     81i^ 

See  Purchase  for  Value  without  No- 
tice. 

EVIDEKGE— Experts— Engineers— Land  deline- 
ated on  plans  ...     714 

See  Compulsory  Powers. 

Intention — Satisfaction  of  portion     -     459 

See  Ademption. 

—  Non-production  of  witness  for  cross-examina^ 
tioQ    -  -  .  .  -     524 

See  NoN-PRODucmoN  of  Witness. 

Secondary — Mortgage  deed     -  -     819 

See  FiTRCHABE  FOR  Value  without  No- 
tice. 

EZEOUTIOH— Equitable  interest  in  land  -     899 
I  See  Judgment  Creditor. 

EXECUTOR— Appointment  of  debtor  as  exeentor 
See  Beleasb  of  Debt.  [319 

Defaulting — ^Legncy  to  wife   -  -     48T 

See  Equitt  to  a  Settlement. 

Liability  of        -  -  -  -       18 

See  Liabtlitt  of  Executor. 

— —  Joint  retainer  of  solicitor — Costs  -  680 
See  Joint  Retainer  of  SouorroRs. 

I  FIBM  OF  SOLICITOBS— Jot'n<  and  Several  LiaU- 
lity — Money  received  by  Partner — Ordinary  Bun- 

!  ness  of  Solicitors— Parties — Non-joinder  of  Co- 
partner — Laeihes.l  The  Plaintiff,  a  married  woman* 
and  her  husband,  were  clients  of  /.  and  W.,  n 
father  and  son,  who  carried  on  business  together 
in  partnership  as  solicitors.  In  1859  the  Plain- 
tiff oecame  possessed  to  her  separate  use  of  a  snm 
of  £3000,  which,  in  consequence  of  her  husband'a 
pecuniary  difficulties,  she  was  advised  by  thv 
solicitors  to  invest  without  his  concurrence.  On 
the  suggestion  of  /.  and  W,  she  advanced  to 
them  £1800,  part  of  the  £3000,  which  they  re- 
quired for  another  client  to  complete  a  purchase 
of  an  adyowaoo,  on  the  secority  of  a  writteo 
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TTBX  OF  80LICIIOB8--eon/entte<2. 
undertaking  signed  by  both  to  execute  a  legal 
mortgage  of  the  advowson  to  her  when  the  trana- 
action  was  completed.  The  Plaintiff  subseqaently 
handed  the  remaining  £1700  to  TV.,  on  the  repre- 
sentation by  him  alone  that  it  would  be  invested 
on  morti^age  of  the  real  estate  of  another  client. 
In  January,  1865,  J.  died,  liavino:  retired  from 
the  business  in  1862,  and  in  May,  1865,  the  Plain- 
tiff was  fraudulently  induced  by  TT.  to  execute  a 
•d^  constituting  him  the  sole  trustee  of  the 
£3000,  and  empowering  him  to  invest  it  as  he 
thought  proper,  without  being  answerable  for  any 
loss.  No  legal  mortgage  of  the  £1300  was  ever 
effected,  and  in  1868  it  was  paid  off  to  TT.  under 
the  nuthoritv  of  the  deed  of  1865,  and  it  and  the 
£1700,  which  had  never  been  invested,  were  spent 
by  W.  He  continued  to  pay  the  Plaintiff  interest 
on  these  funds  till  November,  1871,  and  died  in- 
#  solvent  in  March,  1872  i^HM,  on  bill  against 
the  executors  of  J.  and  W.  (1)  That  /.'«  estate 
was  liable  to  make  good  the  loss  of  the  £1300  : 
<2)  That  in  consequence  of  the  regular  payment 
of  interest  by  W.,  laches  was  not  attributable  to 
the  Plaintiff  for  not  enforcing  her  rights  sooner : 
(3)  That  the  dealing  with  the  £1700  was  not  part 
of  the  regular  business  of  /.  and  TF.  as  solicitors, 
and  the  receipt  of  it  by  one  partner  alone  did  not 
make  the  other  partner  liable,  and  /.'«  estate  was 
not  liable  to  replace  this  fund. — ^During  pert  of 
these  transactions  C  was  also  a  partner  with  /. 
and  TF.,  but  he  was  not  a  party  to  the  frauds,  and 
no  guilty  knowledge  was  attributed  to  him : — 
Held,  that  the  Plaintiff  might  proceed  against 
any  or  all  of  the  parties  jointly  and  severally 
liable,  and  that  C.  was  not  a  necessary  party  to 
the  BVLit^Atkinton  v.  Mackreih  (Law  Kep.  2  Eq. 
570)  considered.    Plumeb  v.  Gregory        -     621 

TOLLOWIHO  ASSETS — Recouping  by  tenant  for 
life     -  -         -  -  -     422 

See  Enjoyment  in  Specie. 

FOBXCLOSTTSE  fSUTT—Mortaage— Lands  out  of 
JuritdictionJ]  A  foreclosure  decree  being  a  decree 
in  personam  depriving  the  mortgagor  of  his  per- 
sonal right  to  redeem,  the  Court  has  jurisdiction 
to  make  such  a  decree  in  respect  of  a  mortgage, 
between  an  English  mortgagor  and  mortgagee,  of 
land,  in  one  of  the  colonies.    Paget  v.  £de     118 

70BEIOK  ATTACHMENT — Fraud — Jurisdiction 
of  Chancery  -  -         -  -     288 

See  Gabmibhxe  Order. 

TOEEIOK  CONTRACT — Jurisdiction  of  Court— 
Plaintijf  and  Defendant  Foreigners  —  Contract 
Foreign  —  Subject-meUter  Foreign  —  Demurrer.'] 
Bill  £[led  by  a  foreigner  against  another  foreigner, 
and  against  an  English  company  formed  for 
working  a  Russian  mine,  to  restrain  the  Eng- 
lish company  from  paying  to  a  foreigner  part  of 
the  profite  of  the  mine  which  were  claimed  by  the 
Plaintiff,  by  way  of  commission,  and  also  for  an 
account  of  profits  against  the  company. — De- 
murrer allowed.    Matthaei  v.  Galitzin  -     840 

70BE8T  OF  DEAN—Forfeiture  of  lease   -     889 
See  Free  Miners. 

TOBFEITUKE    CLAUSE  —  Will  —  Legacy — For- 
feiture of  Legacy  if  not  **  claimed  "  iiithin  Three 
Months,'}     Direction  by  codicil  to  executors  to 


!  TOBFEITUKE  CLAJIB^— continued. 

invest  £200  and  pay  the  proceeds  to  testator  ■ 
daughter,  a  single  womsin,  for  life,  for  her  sepanle 
use,  and  after  her  death,  the  capital  to  be  for  ber 
children;  with  a  proviso  that  if  Ihe  beque^ 
should  be  not  "  duly  claimed "  by  the  dau^ter 
within  three  calendar  months  after  testatof^a'  de- 
cease, the  bequest  should  lapse. — The  l<^gacy  was 
not  claimed  by  the  daughter.  She  alleged  that 
she  did  not  hear  of  the  legacy  or  of  the  testator's 
death  till  nearly  two  years  after  he  died ;  and  it 
was  admitted  by  the  executors  that  no  notice  was 
given  to  her  by  them  : — Held,  that  the  legacy  had 
become  forfeited,  and  had  lapsed.  Powxll  r. 
Rawle  ------     MS 

Statute  of  Limitations — ^Ignorance  of  con- 
dition -  -  -  -  S90 
See  Limtfationb,  Statute  or.    2. 

F0B7EITT7SE  OF  LEASE— i^orest  of  Dean  SSt 
See  Free  Miners. 

FSATJD — Garnishee  order — Jurisdiction  of  Chan- 
cery -----  288 
See  Garnibheb  Order. 

FRAITDS,  STATUTE  OT—Sale  of  iZeoI  Ettaie^ 
Memorandum  of  Agreement —Vendor  noi  named, 
but  described  as  Proprietor — Signature  hy  Amc- 
tioneer,]  Upon  a  sale  by  auction  of  real  ertate  in 
lots,  the  particulars  stated  that  the  sale  was  by 
direction  of  the  proprietor ;  but  the  name  of  the 
vendor  did  not  appear.  A  memorandum  indorsed 
on  a  copy  of  the  particulars  was  signed  by  the 
purchaser  of  one  of  the  lots,  and  by  the  auctioneer 
on  behalf  of  the  vendor : — Held,  that  the  vendor 
was  sufficiently  described,  and  that  the  memoran- 
dum was  sufficient  to  satisfy  the  requirements  of 
the  Statute  of  Frauds ;  and  specific  performance 
of  the  agreement  decreed  at  the  suit  of  the  pur- 
chaser.   Sale  v.  Lambert  -         -  -  i 


2. 


Sale  of  Real  Estate — Memorandum  of 


Contract — Name  of  Vendor."]     In  order  to  satisfy 
the  requirements  of  the  Statute  of  Frauds:^  the 
note  or  memorandum  of  an  agreement  for  the  sale 
of  real  estate  must  contain  either  the  names  of 
the  contracting  parties  or  such  a  description  of 
them  that  there  cannot  be  any  fair  dispute  as  to 
their  identity.  —  The  term  "vendor"  is  not  of 
itself  a'  sufficient  description  of  one  of  the  con- 
tracting parties. — Real  estate  was  put  up  for  sale 
under  particulars  and  conditions  of  sale  which  did 
not  disclose  the  vendor's  name,  but  stated  that  B. 
was  the  auctioneer.    The  purchaser  of  one  of  the 
lots  signed  a  memorandum  acknowledging  his 
purchase ;  and  B,  signed  at  the  foot  of  this  inemf>- 
randum  another  in  these  terms, "  Confirmed  on 
behalf  of  the  vendor.    B:':—Held^  that  the  me- 
morandum did   not  sufficiently  shew  who  the 
vendor  was ;  and  a  bill  for  specific  performance  of 
the  contract  for  sale  was  dismissed.    Potter  r. 

DUFFIELD  -----  4 

FREE  MISEBS— Petition  of  Right— Fond  of 
Dean — Non-payment  of  Rent — Conditions — For- 
feiture of  Lease.]  The  gaveller  of  the  Forest  ef 
Dean  granted  a  gale  or  colliery  to  J,  B.^  a  free 
miner,  he  paying  for  all  ooal  brought  out  2d.  per 
ton,  and  so  working  the  colliery  as  to  gain  24,00d 
tons  a  year  :  Provided  that  if  the  ooal  gotten 
should  not  amount  to  that  quantity,  a  miniasm 
rent  of  £200  should  be  paid :  Provided  also^  aad 
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ITRISE  lEaS[lSiB— continued. 

tlie  grant  was  made  upon  the  further  condition, 
tliat  the  gale  should  be  worked  in  manner  therein 
mention^.  The  gale  not  being  worked,  the  galee 
I»aid  the  minimum  rent  for  soTeral  years;  but 
upon  arrears  of  rent  becoming  due,  the  g^veller 
declared  the  gale  forfeited,  and  entered  into  pos- 
session thereof.  Ten  months  after  the  declaration 
of  forfeiture  the  galee  tendered  the  arrears  of  rent, 
iwliich  were  refused : — Held,  upon  a  Petition  of 
Right  by  the  representatives  of  the  galee  to  be 
reinstated  in  the  gale,  that  the  grant  was  properly 
mude  upon  conditions,  one  of  wnich  was  the  pay- 
ment of  rent,  that  upon  breach  of  that  condition 
l>y  non-payment  there  had  been  a  legal  forfeiture 
and  a  right  of  the  Crown  to  re-enter ;  and  that 
tlie  arrears  not  having  been  tendered,  nor  any 
proceedingB  taken  witliin  six  months,  there  was 
no  power  in  the  Court  to  relieve  against  the  for- 
feiture.—Qtuere,  whether  the  Court  could  have 
relieved  if  the  Petition  of  Right  had  been  pre- 
sented within  six  months  of  the  forfeiture.  In  re 
Brain    ------     889 

FUBTHEB  CHASOE— Yorkshire  Begistry  Act 

See  Yorkshire  Registry  Act.         [850 

7T7TUBE  FROPEBTY— Covenant  to  settle      486 
iSed  Covenant  to  settle. 

GALE — Forest  of  Dean— Forfeiture  of  lease    889 
jSieeFitEE  Miners. 

GABHIBHEE  OBDEB  —  Foreign  Atiachment  — 
Jurisdiction — Gamisliee — Equitable  Assignment.'] 
A.  issued  an  attacliment  out  of  the  Lord  Mayor's 
Court  against  B.  as  garnishee,  and  C.  (a  native 
Indian  merchant  of  Madras)  as  Defendant,  thereby 
attaching  for  a  debt  due  to  A.^  and  contracted  in 
this  country  a  fund  belonging  to  C  in  the  hands 
of  B.  A.'s  attachment  was  defeated  by  a  prior 
attachment  issued  by  D.  for  an  alleged  debt  due 
from  C,  on  which  judgment  was  obtained  in  the 
Lord  Mayor's  Court — The  fund  having  been  trans- 
ferred from  the  Lord  Mayor's  into  this  Court : — 
ffeld,  that  as  D.  had  failed  on  the  evidence  to 
establish  the  validity  of  his  alleged  debt,  his  at- 
tachment was  fraudulent,  and  the  judgment  based 
thereon  Inoperative,  so  that  this  Court  had  juris- 
diction to  order  payment  to  A.  out  of  the  fund  in 
Court  of  the  amount  of  his  debt,  with  interest 
from  the  date  of  his  attachment  in  the  Mayor's 
Court— B.  having  a  fund  in  his  hands  belonging 
to  C. : — Held,  that  a  bill  of  exchange  drawn  by 
C  on  B.  for  the  exact  amount  of  the  fund  was 
not  an  equitable  assignment — The  doctrine  of 
Bum  V.  (yarraVut  (4  My.  &  Cr.  690)  considered. 
Shand  V,  Du  BoissoN  -  -  -  -     288 

QEHE&AL  BTJLE8  IN  BAHXBTJPTC7, 1870,  r.  266 

See  ANNTHiLiNQ  Adjudication.         [706 

rr.  256, 266        -         -         -         -     704 

See  Meeting  of  Cbeditobs.    1. 

r.260 866 

See  Injunction  in  Bankrcptct. 
rr.  271, 272,  276. 296    -         *         -     706 

See  Meetino  oi*  Cbeditobs.    2. 

r.278 378 

See  WiTHDBAWAL  OF  Pboof. 

Forms  Ko.  108,  no      -         -         -     704 

See  Mebtinq  of  Cbeditobs.    1. 


EEIB — Conversion — ^Infant's  real  estate— Sale  by 
Court  -  -  -  -     192 

See  Contebsion. 

HOKOBABT  TRVVT -^WiU-^CharUy  — Gift  of 
Surplus  after  void  Gift,]  Testator  bequeathed 
to  his  executors  £600  out  of  his  pure  personal 
estate  upon  trust  to  invest  and  apply  the  income 
in  keeping  in  good  repair  all  the  tombstones 
and  headstones  of  his  relatives  and  himself  in 
G.  churchyard,  and  directed  that  any  surplus 
that  might  remain  after  defraying  yearly  the  ex- 
penses as  before  stated,  should  be  given  by  his 
executors  every  year  to  poor  pious  members  of  the 
Methodist  Society  in  G.  above  the  age  of  fifty 
years: — Hdd,  that  the  trust  to  keep  the  tom^ 
stones  in  repair  being  honorary  only,  the  whole 
£600  was  well  given  for  the  benefit  of  the  Metho- 
dist poor,  discharged  from  the  obligation  of  keeping 
the  tombstones  in  repair.    Dawson  v.  Small   114 

HOTCHPOT  CLAUSE — Payments  on  account  of 
Shares  in  Residuary  Estate — Devastavit — Loss  and 
partial  recovery  of  Assets — Interest.]  A  testator 
gave  to  several  of  his  eight  children  real  estates, 
and  bequeathed  his  residuary  personal  estate  to 
all  the  eight,  with  a  direction  that  their  portions 
should  be  equal,  and  to  that  end  that  those  of 
them  to  whom  he  had  given  the  real  estates 
should  respectively  take  them  on  account  of  their 
shares  at  the  estimated  values  mentioned  in  his 
will.  The  executor  absconded  with  the  personal 
estate  in  his  hands,  but  after  many  years  a  con- 
siderable part  of  it  was  recovered : — Heldt  that 
the  amount  recovered  must  be  treated  as  consist- 
ing of  a  principal  sum,  with  interest  thereon  at 
£4  per  cent  per  annum  from  the  testator's  death ; 
that  the  devises  of  the  real  estates  must  bring 
into  account  their  estimated  values  as  part  of  the 
principal ;  and  that,  the  shares  of  principal  having 
oeen  thus  ascertained,  the  part  apportioned  as 
interest  must  bo  divided  between  them  in  propor- 
tion to  those  shares.    Ackbotd  v.  Acebotd    818 

HUBBAHD  AND  WIFE  —  Copyright  —  Married 
woman — Second  edition    -  -     497 

See  CoFTRiOHT  IN  Book.    2. 

—  Covenant  to  settle  future  property  -  486 
See  Covenant  to  settle. 

Wife's  equity  to  a  settlement  -  -      487 

See  Equitt  to  a  Settlement. 

DCPEBEECT  TBAH8FEB— Voluntary  gift  11 
See  Voluntary  Girr. 

mPLICATIOH  —  Agreement  with  publisher  — 
Second  edition        -  -  -     497 

See  CoPTBiGHT  IN  Book.    2. 

IHCOME  OB  C0BPU8— Charge  of  annuity 

[411,  419 
See  Annuitt  cuarqed  on  Cobfus.    1,  2. 

Dividends— Life  insurance  company  -     696 

See   Dividends,    whethbb   Inoome    ob 

COBPUS. 

IHOOIIPLETE  OIFT-Railway  stock  -  474 
See  Donatio  RIobtis  Causa. 

XHDEHNlTy  —  Broker — Custom  of  Stock  Ex- 
change -  -  -  -  182 
S^e  Custom  of  Stock  Exchange. 

— ^  Bight  of  trustee  to        -  -         -       18 

See  LiABiLtiT  of  Ezbcutdb. 
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IMaHT— Bill  of  review— Leave  io  file     -     6Td 
8ee  Bill  o^  Bevdbw. 

-»^^—  Partition  suit — Sale  At  request  of  fixftait  Wl 

See  PAimTioif  Smr. 
..i^^*^  Beal  e«tftte-«Sa)e  by  Ooiifi-^ConT0reiottl99 

See  CONTBBSIDR. 

fltFBIirdBXBHT'  OF  OOFYHKUit         444, 487 

/Se6  OoPTBioHT  tK  Book.    I,  2. 

iMyuVCTIOK — Bftukriiptey — Aetfon  by  cirditoT 
See  iNJxmei'iaN  in  BANKftrwcv.       [266 

•--.^  Bill  ouia  <Mttet-ittSiKt)af»BtditiDg:  •  *    >US 
j^tf*  Bill  qmA  Tim^t.    • 

-t—  0<>pyright*-lnftriiigenient       -        444, 497 
See  CoFTRio&T  in  Book.    1,  2, 

— i  Nuisance  by  licensee  of  landowner    -     308 
'   See  NtJisANcne  vt  Therd  TgBSOlst, 

— '-  i^vllution  of  river,.        -  -  -     172 

See  Pollution  of  Btver. 
-^ —  Bailway  company— Small  excesa  of  powers 

See  CoMi'ULSoBT  Powers.  [714 

-^ —  iThreatenJng  legal  proceedings  -     830 

See  THR£AT£2f ING  Lsoix  Pbocseepjkgs. 

-T-*- Tfad0*imurk       -  -         -  -      188 

.   See  TiftADB-iUBE, 

ISSWCrtOS  nr  SAHREOTTCT  —  Liquidation 
— Appointment  6f  lieceiver — Refusal  of  Court  to 
regUter  RescitUiom  ^-  Jurisdiction  to  restrain 
tiebtorfrom  suing  a  Creditor^  At  the  first  meet- 
ing of  the  creditoW  under  a  liqnidfltlon  petition, 
otte  pets^on,  who  claimed  to  be  the  Iflrgest  creditor, 
ir«s  ejected  by  force  and  not  allowed  to  vote. 
Beaoltttions  were  passed  by  the  other  creditors 
ptesent,  but  the  registration  of  them  was  opposed 
by  the  excluded  creditor,  mid  the  Conrt  refused 
to  ftllfew'them  to  be  registered.  The  debtor  soon 
ftfterwnrds  oommeiiced  an  action  against  the  ex- 
cluded creditor  for  a  balance  which  he  alleged  to 
be  due  to  him.  At  this  time  no  order  had  been 
made  for  the  discharge  of  a  receiver,  who  had 
been  appointed  tinder  the  petition  :—Held,  that 
there  was  Jurisdiction  to  restrain  the  debtor  from 
proceeding  with  hi»  action. — But  the  excluded 
creditor  was  required  to  undertake  to  apply  within 
a  fortnight  either  for  an  order  to  call  a  fresh  first 
meeting  of  the  creditort  under  the  petition,  or  for 
an  adjudication  of  bankruptcy  against  the  debtor. 
^  jprtrfe  Tatlob.    Jn  re  Mokbisy  -  -     256 

IHir  07  COXmT— i>emvrr«r^347Z  ly  a  Barridst 
agaivst  hu  Jnnr^JurisdiotumJ]  On  a  demurrer 
to  a  bill  filed  by  a  banister  against  his  Inn,  pray- 
ing that  the  Society  might  be  restrained  from 
mosecutmg  an  action  on  the  bond  executed  by 
Plaiutift'  oo  being  called  to  tha  Bar,  and  that 
such. bond  might  be  delivered  up  to  the  Plaintiff; 
and  praying  for  a  declaration  that  Plaintiff  was 
entitled  to  retire  from  the  Xou  without  uader- 
taking  not  to  practise  at  the  Bar  i—Beld,  that 
the  Court  haa  no  jurisdiction,  and  demurrer 
allowed.    Xbaxe  v.  Penman  -         -     127 

IVflOIiVXKCT— Stock  Exchango— ^lusolveiioy  of 
principal      -  ~  -         -     182 

S^  CuaTOM  01*  Stock  Exghanqs. 

' — Hotchpot  clause  -^  -     318 

iSe#  Hotchpot  Glatme. 
Legacy  oUt  of  real  estate         -         -     301 
See  Ihtebest  on  LsaAcixs. 


IHTEBZIST — continued, 

—  Bepayment  of  money  on  reversal  of  jndgment 
See  RETERaAL  or  Jitdomekt.  [669 

'—  Sums  payable  on  engineer's  certificate     154 
See  Intebest  on  ukceht.\ik  Scat- 

IHTXBEST  ON  LEGACIES --Tri2l>-Xe^aeyi«a^ 

aJAe  out  of  Proceeds  of  Safe  of  Beal  &taU:]  Dtr- 
viae  of  real  estate  upon  trust  for  sale,  and  oat  of 
the  proceeda  of  such  sale  to  pay  certain  Iqgaries*: 
— Held^  that  interest  on  the  Icgaciea  vaa  payaUe 
from  the  period  of  a  year  after  tae  testator's  deaik. 
•*^earson  v.  Pearson  (1  Sch.  &  Lef.  10),  Spungny 
V.  Glynn  (9  Yes.  483),  and  Sb^^v.  tlfW^^  <!<> 
Ves.  393),  distinguished.    Tcbneb  v.  Btgk     301 

XSTERESl  OH  UKCSRTAIH  SUK— J2BsZt»ay  Com- 
pany and  ContirQ£tor^^  Disputed  Aocouuts — Z^- 
mand  of  Payment— Jnterest--^  &  i  WiXL  4,  c  42, 
a.  28 — CosU^  The  contract  betweeii  a  jailwAy 
company  and  a  contractor  provided  that  pujmeDU 
should  be  made  monthly,  as  the  woiJca  proceeded, 
on  the  certifioatea  of  the  company's  engineer. 
There  waa  no  atlpulation  in  the  contract  in  refer- 
ence to  the  payment  of  iotereat  to  the  con- 
tractor on  any  auma  due,  hot  not  paid  to  him. 
The  contractor  made  a  demand  in  writing  for  a 
sum  aa  the  balance  due  to  him^^|ui4  claimed 
interest  thereon.  His  accounta  were  idispntHl, 
but  on  a  bill  filed  by  him  against  the  company, 
the  result  shewed  that  he  was  entitled  to  a 
balance  less  than  one-half  of  the  sum  which  he 
had  claimed  to  be  due  from  the  company : — IZeIr/, 
tiiat  the  contractor  waa  not  entitled  to  interest 
either  under  the  contract,  there  befn^  no  express 
stipulation  on  the  part  of  the  conpany  ta  pay 
aiiy,  or  under  the  atatate  3  1^  4  Will.  4,  c.  42, 
a.  28,  the  demand  in  writing  for  payment  not 
being  of  a  aum  certain  payable  at  a  certain  time. 
Mildmay  v.  Methuen  (3  Drew,  91),  and  Mclntotk 
V.  Oreat  Western  Bailway  Company  (4  Giff.  683) 
obaerved  upon.  Hill  v.  South  Staffobdishibz: 
RAtLWAT  Company    -         -         -         -     154 

II|?E8TH£HT--Laada  Clauaea  Aet--Gosto 

£838,278 

See  G06T8  under  Lanim  Clacsis  Act. 
.r  1.2.  -, 
Sanctioned  by  the  Court         -         -     £80 

See    INVE8TMEMTB    SANCTIOIiED    BK     IBS 

Court, 

nrVZSTlCBNTS  SAKCnOinSD  BT  IHB  COBBI— 

Investment — Cash  under  the  Control  of  the  Court — 
Change  of  Investment — MetroptMtan  CaneoUdated 
iSftocfc— 23  d:  ^  Vict,  e.  38.  s.  11.]  Stock  iu  the 
funds  belonging  to  a  charity  incoiponitcd  by  Act 
oi  Parliament,  and  having  power  ^Hmj^bAii  the 
public  funds,  may,  under  sect.  11  of  the  atatate  of 
28  4&  24  Vict.  c.  38,  be  aold  out  for  tiw  ptuiAae  of 
reinvestment  on  any  of  the  atocks^  rondcK  and 
s^urities  on  which  cash  under  the  control  eC  the 
Court  may  be  invested.— Such  fonda  may  aim  be 
sold  out  and  reinvested  on  Metrepolitaii  C<>n§oIi- 
dated  Stock  under  the  Metrop^itan  Board  of 
Works  Loans  Ad,  1871.  In  re  Clkrgt  Orphan 
Corporation   .....     280 

JOnrr  BETAIHXB  of   SOUGITQBS— JuMaOor^ 

Defendants— One  Eoecutor  Debtor  to  Testaior'r 
Estate—Costs  of  Suit— Costs  of  Inqviries-^Sei^ 
— TaxationJ]  Two  executors,  defendanta  in  n 
auit,  gave  a  jomt  retainer  to  a  firm  of  aoUcttors. 


Eq.  Vol.  XVIH.] 
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JOINT  BETAHrSR  OF  B0LICIT0S8'eon/inu«(f. 

In  the  oourse  of  t))e  proceedings  it  was  certified 
by  the  Chief  Clerk  that  one  executor,  who  hod 
since  died  insolvent,  was  indebted  to  the  testator's 
estate: — HM,  that  the  snrriving  executor  was 
-entitled  to  be  paid  out  of  the  estate  all  the  costs 
for  which  he  was  liable,  and  that  the  costs  in- 
curred for  the  deceased  executor  in  taking  the 
account  of  his  debt  must  be  set  off  against  the 
sum  found  due  from  him. — Re  Ccilqahowfi  (1  Sm. 
&  Giff.  App.  1 :  5  D.  M.  &  G.  35)  and  Hannf^ir  v. 
Harris  (1  Buss.  155)  observed  upon.  Watson  v. 
Row      -..---     680 

JUDaHSHT  C&SDTN(K— Equitable  Interest  in 
Land — Equitable  Execution — Form  of  Decree — 
Law  of  Judgments  Amendment  Act  (27  A  28  Vict, 
c.  112).]  A  judgment  creditor,  who  has  sued  out 
an  elegit,  but  is  unable  to  obtain  delivery  by  the 
sheriff  of  the  debtor's  lands  by  reason  of  the 
legal  estate  being  outstanding,  and  the  existence 
of  prior  incumbrances,  is  not  bound  to  redeem 
sucn  prior  incumbrances,  but  may  obtain  a  decree 
for  the  appointment  of  a  receiver  and  a  sale  in  a 
suit  to  which  the  debtor  and  subsequent  incum- 
brancers only  are  parties. — ^Form  of  decree  in 
£uch  a  case.    Welu  v.  Eilpik        -  -     898 

JUBISDIOnOK — ^Bankruptcy  —Contempt  of  Court 
See  Contempt  of  Court.  [701 

Bankruptcy — Injunction  against  liquidating 

debtor  ....     266 

See  Ikjunction  in  Bankruptot. 

Chancery — Fraudulent  garnishee  order    288 

See  Uabnisheb  Obdeb. 

Foreclosure  suit — Lands  out  of  jurisdiction 

•'-Decree  in  personam         -  -     118 

See  FoBBGLOsuBB  Scrr. 

Foreign   contract — Foreign   subject-matter 

and  parties   ....     840 
See  FoBEiGH  ComnACT. 


LEGAL  ESTATE— Protection  by  notice      -     666 
See  PBOTEcnoN  bt  liEOAL  Estate. 

LEGATEE— Liability  to  refund       -  -       18 

See  Liability  of  Exbcutob. 

LTABTLTTY— Partners— Firm  of  solicitors  -     621 
See  FiBH  of  Solicitobs. 

— *-  Bemote— Bight  of  trustee  to  indemnity      18 
See  Liabilitt  of  Executor. 

—  Trustee — Ignorance  of  trustee  -     684 

See  LiABiLmr  of  Tbustee. 


Suit  by  barrister  against  his  Inn 

See  Inn  of  Coubt. 
Threatened  violation  of  right 

See  Bill  qul/i  Timet. 


-  127 
.     269 

-  444 


LACEEflk— Infringement  of  cop3rrig1)t 
See  CoPTRiOHT  IK  Book.    1. 

Official  liquidator         -  -  -     428 

See  Qualification  of  Directob. 

Trustee's  accounts — ^Delay  in  filing  bill    866 

See  Tbustee's  Accounts. 

LARB — Boundaries  of — ^Deposited  plans  -     714 
See  CoMPULSOBT  Powers. 

LAPSED  SHARE— Beal  estate— Costs        -     678 
See  Costs  in  Administbation  Suit. 

LEASE— Forfeiture  of— Forest  of  Dean     -     889 
See  Fbee  Menibs. 

-     468 


-     801 


LEOACT — Ademption 

See  Ademption. 

Forfeiture  if  not  claimed 

See  Fobfeitubb  Clause. 
Interest  on         -  -  - 

See  Intebest  on  Legacies. 

Bestmint  of  marriage — ^Void  condition    610 

See  Bebtraint  of  Mabbiage. 

Specific  apportionment  -         -         -     829 

See  AppoBTioNaixNT  of  Dividends. 
Vol.  XVIU.— Eq.  3 


LIABILITT  OF  EXECUTOB— 2Vu</€«  and  Cestui 
que  IVust — Indemnity — Distribution  of  Hestduary 
Estate  with  Notice  of  remote  Liability — Following 
Assets — Refunding,}  A  trustee  who  accepts  ofiQce 
at  the  request  of  a  cestui  que  trust  is  entitled  to 
be  indemnified  by  that  cestui  que  trust  uersonally 
against  all  loss  which  may  accrue  in  tne  proper 
execution  of  the  trust — Notice  of  remote  con- 
tingent liability  on  the  part  of  a  testator  ia  not 
sufficient  to  prevent  his  executor  from  distributing 
his  residuary  estate ;  and  if  the  executor  distribates 
with  such  notice,  and  the  liability  afterwards  ripens 
into  a  debt,  he  will  be  entitled  to  call  on  the  resi- 
duary legatees  to  refund. — The  executors  of  a 
testator  had  during  his  lifetime,  and  at  his  re- 
quest, become  trustees  of  a  deed,  whereby  certain 
shares  in  an  unlimited  company  were  settled  on  a 
tenant  for  life,  with  remainders  over.  While  the 
company  was  a  going  concern,  and  believed  to  be 
perfectly  solvent,  they  distributed  the  residuary 
estate ;  afterwards  the  company  was  ordered  to  be 
wound  up.  Large  calls  were  made  in  respect  ot  the 
shares,  and  the  remaindermen  all  disclaimed : — 
Held,  that  the  trustees  and  executors  were  entitled 
to  be  indemnified  out  of  the  testator's  estate,  and  to 
call  on  the  residuary  legatees  to  refund. — A  person 
who  has  covenanted  to  bequeath  or  otherwise  pro- 
vide that  a  share  of  his  estate  shall  go  to  the 
covenantee  fulfils  his  covenant  by  bequeathing 
the  share  to  the  covenantee,  who  wen  stands  in 
the  same  position  as  any  other  legatee. — ^Tbe 
above-mentioned  testator  had,  by  the  settlement 
made  on  the  marriage  of  one  of  his  daughters, 
covenanted  to  bequeath  or  otherwise  proviae  that 
a  certain  share  oi  his  residuary  estate  should  go 
to  her;  and  it  was  bv  the  same  settlement  agreed 
that  such  share  should  be  paid  to  the  trustees  and 
held  by  them  on  the  trusts  of  the  settlement. 
The  testator  accordingly  bequeathed  the  proper 
share  to  his  daughter,  and  it  was  paid  by  the  exe- 
cutors to  the  trustees  of  the  settlement : — Held, 
that  the  trustees  were  liable  to  refund  equally 
with  Uie  other  residuary  legatees. — ^An  executor 
who  compels  a  legatee  to  refund  can  recover  only 
the  capital  sum  which  he  has  paid  to  the  legatee, 
without  any  intermediate  income.  Jebvib  v.  Wol- 

I  FEB8TAN  -----         18 

I  LT ABILITY  OF  TRUSTEE — Negligence — Ignorance 
of  the  existence  of  a  Trust— Exoneration  of  Trustee 

I  from  Liability — Costs."]  A  testator,  who  died  on 
the  25th  of  August,  1839,  by  his  will,  dated  on  the 
16th  of  the  same  month,  made  a  general  devise  to 
two  trustees,  whom  he  also  appointed  executors, 
of  his  real  and  personal  estate,  upon  trust  *'so 
soon  as  possible  after  "  his  decease  to  convert  the 
whole  into  money,  and  stand  possessed  of  the 
proceeds  for  the  benefit  of  the  Plaintiff,  his  grand- 

I  daughter,  then  an  infiEmt,  and  since  married  to 

E  2 
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T.TAWIMTV  OF  TRVffTEL^continued, 

the  co-Plaintiir.  The  CI11I7  nal  catata,  «f  ^blisli 
he  died  poaaessed  was  the  moiety  of  a  public- 
hoqse,  aod  an  adjoiuing  piece  of  land,  and  the 
nature  of  hia  interest  was  a  base  fee,  expectant  on 
the  death  without  male  issue  of  a  tenant  for  life ; 
or  contiogent  on  the  failure  of  such  issue  without 
tho  estate  in  tail  male  having  been  barred.  One 
of  the  trustees  died  soon  after  the  testator.  On 
;lhe  14th  of  May,  1849,  the  tenant  for  life  died 
without  issue,  and  poBsesfdon  of  the  property  was 
taken  by  strangers  to  the  present  suit.  In  April, 
1852,  the  granddaughter  attained  twenty-one,  and 
the  surviving  trostee  accounted  to  her  for  the 
personal  estate,  and  obtained  her  release  in  full  of 
all  demands.  Afterwards  the  facts  respecting  the 
real  estate  became  partially  known  to  the  Plaiur 
tiffs,  and  application  was  made  to  the  trustee, 
who  said  that  he  uuderstood  from  the  testator 
that  if  tikei  tratatoz  w«ia  to  'die  hi  the  lifetime  of 
the  tenant  for  life  the  estate  would  be  of  no  value 
to  him :  and  that,  accordingly,  on  the  death  of 
the  t^statoi,  h&^the  trustee)  made  no  further  jst- 
ouirles.  Some  title-deeds  werc  rfiortly  afterwards 
found  and  handed  over  by  the  trustee  to  the 
Plaintiffs ;  but,  as  they  contended,  not  until  ^Cter 
tHeir  claim  had  become  statute-barred : — JBeZa,  as 
the  result  of  evidence,  that  the  deeds  which  came 
out  oiikA  trmltoft^  pOBsesBion  wero  not  sufildent 
to  reveal  the  true  state  of  the  titla—The  bill  was 
filed  against  the  trustee  for  an  acooant  of  the 
rents  and  profits  of  the  estate  since  the  death  of 
the  tenant  for  life,  and  charging  wilful  default.^ 
The  trustee  having  died,  and  the  suit  having  been 
revived  against  his  representatives: — Seld,  on 
the  ground  of  ignorance  of  the  existence  of  the 
trust  that  the  trustee's  esfcate  was  not  liable,  and 
bm  dismissed,  but  without  costs.  YorDS  v. 
Clocd  -•..---     6a4 

LIGBXBXE — Nuisance  by — Liability  of  occupier 
of  land  "  -  "  -  803 
8eA  NmsAKCH  by  Third  Pebson. 

*  Patent — Threatening  legal  proceedings    330 

See  THREATEinKO  Legal  Pkoceedings. 

UFB  IKSnBAHCS-^Extraordinary  dividend  in 
shares  -  *       -  -         -     696 

See  PrviDsaDS,  whetbzr  Income    or 

COBPCS, 

i;^aET  ASCb  iJR— Alteration  of  EoHmtnt^User 
cf  BuiUUng'^^Meiiefin  Equity.']  Where  the  owner 
of  a  building  having  ancient  lights  enlarges  or 
adds  to  the  number  of  windows,  he  does  not 
thereby  preclude  himself  from  obtaining  an  in- 
junction to  restrain  an  obstruction  of  the  ahcient 
lights.  Heath  v.  BuckndU  (Law  Kep.  8  Eq.  ijift 
ovenuled  by  Staight  v.  Bum  (La'w  Rep.  5  uli. 
168).  In  considering  the  amount  of  injuiy  caused 
to  a  Plaintiff  by  the  obsttuction  of  ancient  lights 
the  Court  will  have  regard,  not  merdy  io  the 
pneftentt  but  also  to  the  possible  future  use  of  the 

Property.  Jaehton  v.  Buke  0/  N0wc€utle  (3  D.  J. 
;  S.  ^75)  is  overruled  by  Yate$  v.  Jack  (Law  Rep. 
1  Ob.  295). — ^The  circumstances  under  which  a 
Ooyrt  of  Equity  will  give  relief  againsi  obotrac* 
tion  of  ancient  Lghta  by  way  of  injunction,  or  by 
way  of  damages,  and  under  which  it  will  grant 
an  interlocutory  injunction ,  considered.  Atnslet 
V.  Olovsb       -         -         -         -         -     544 


LDOTATIOK  OF  8TJITB— Copyright— 5  &  6  Tict. 
Cw45-  -  -  ^  -444 

See  CoPTRiGHT  IK  Boos.    1. 

LHaTAnOHS,  OTATITTB  OV-^Sxprem  TVwtf— 
(a  i{;  4  WtU.  4,  0.  27X  «.  ^&--Land  on  tnui  for 
Sale — Benduary  Gift]  Under  a  dovtae  of  land 
upon  trust  for  sale,  the  proceeds  to  be  etmai^ered 
as  part  of  the  personal  estate,  the  trustees  alkrwed 
part  of  the  land  to  remain  unsold  lor  fifty  years : 
*^Held,  that  the  trust  was  an  express  trust  witliin 
sect.  25  of  the  SMtie  of  JdmiMionM^  aii4s  dsnee 
for  tne  execution  of  the  trust  of  the  nnaold  land 
made  at  the  suit  of  a  residuary  legates.  Patnev 
V.  Barnes  (20  L.  J.  (Ch.)  393)  distingiiishedL 
MuTLow «.  Bigg        -         -        —         - 


2. Beal  JSaate^Setaement—OmdHimutl 

Limitation — Name  arid  Arms  Clause — Forfeiturt 
for  Non-complianee  —  Ignorance  of  CondiUit 


(3  A  4  TTtH.  "4,  0.  27).  «.  3,  4.3  The  terms  «  for- 
ibiture  *  and  "breach  of  condition"  nsed  in  the 
statute  8  &  4  Will.  4,  o.  27,  bs.  3,  4,  are  to  be 
jTsad  in  the  largest  sense,  and  extend  to  ibrfeitiires 
which  operate  to  aeoelerate  an  estate  under  a 
conditional  limitation,  as  well  as  tnlhffsiiiliffl  of 
which  the  heir-at-law  only  can  take  sdvaati^ 
Ignorance  of  a  condition  annexed  to  a  gift  bj  will 
does  not  protect  the  devisee  or  legatee  fruoi  the 
consequences  of  not  complying  with  the  oanditioii. 
— An  estate  was  devised  in  strict  settlemsnt^sohject 
to  a  clause  directing  that  every  person  who  sbooid 
become  entitled  in  possession  urnds  the  will 
should,  on  becomiug  so  enUtled,  assame  ihe  tes- 
tator *s  name  and  arms ;  and  it  was  provided,  that 
in  case  any  such  person  should  fail  or  asgiect  so 
to  do  for  twelve  calendar  months  after  he  shosU 
become  so  entitled  in  possession,  bis  eifatte  and 
interest  should  cease,  and  the  estate  sbookl  go  to 
the  person  who  ^ould  be  next  in  ranaind«r  and 
then  in  esse,  as  if  the  person  so  faiUng  or  negieci* 
!»£  were  then  dead.  A  tenant  in  taU,  who  did 
no);  comply  with  the  clause,  remained  in  fMsaenifla 
of  the  estate  for  more  than  twenty  jears.  At  hi^ 
death  the  next  remainderman  n^as  in  fs^li^  and 
being  ignoTsnat  of  his  rights  under  the  xftii,'did  not 
comply  with  the  clause : — HM,  that  the  tenant  in 
tftiVimdsiQt  acquired  a  title  by  advwss  pnisftArfur  1 . 
but  that  on  his  deatii,  by  virtue  of  the  Act  3  &  4 
Will.  4,  c.  27,  s.  4,  the  remainderman  beoanae  en- 
titled to  the  estate  i-^BM,  alK^  tbat  flt^cMMliK 
derman's  estate  was  .forfeited  by  tteaaoDL  of  his 
non-oompliance  with  tl^  .pfiis,!^  sjod  aapii»  ytowi 
AsTLEY  V.  Earl  of  Essex     ...     290 

8. ITtfl  hefw  WiOt  Aet^-^Gtmertd  De- 
vise to  Trustee  ^  After-acquind  Beai  SsHU-^ 
Adverse  Possession  by  Trwtee.']  A  testator,  by  a 
will  dated  in  1824,  devised  all  his  real  and  per- 
sonal estate,  and  also  all  other  his  sstste  sad 
efTeets  of  which  he  might  be  possessed  at  the  timo 
of  his  decease,  to  his  wife  and  another  tmsttK,  in 
trust  to  pay  the  rents  4e  h4  wife  fer  HArT^nUi 
remainders  over.  The  testator  purchased  a  bee- 
hold  estate  after  the  date  of  his  will.  On  his 
death,  his  widow  (the  other  trustee  having  dis- 
claimed) became  sole  trustee  of  hs  wiU^  and 
entered  into  possession  of  the  after-acquired  pro- 
perty, as  well  as  the  devised  estate,  b^ievingtbat 
all  the  property  passed  by  the  will.  She  con- 
tinued in  no88»ion  for  more  than  twenty  vcars^ 
aod  then,  Ming  informed  that  die  had  sequucd  a 


Eq.  Vol.  XVIII.] 
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XDOTATIOHB,  STATUTE  OY— continued, 
title  by  adverse  possession,  she  sold  the  estate  to 
a  purchaser  for  Tftloe : — JSeZrf,  upon  bill  filed  by 
the  remainderman  under  the  will  to  oust  the  pur- 
<:baser»  that  the  tenant  for  life  had  acquired  a 
good  title  by  adverse  possession  against  the  re- 
mftiadermau,  and  the  bill  was  dismissed.  Board 
T.  Board  (Law  Bep.  9  Q.  B.  48)  distinguished. 
Pains  v,  Jones  ....     820 

UatnDATIOV  BY  ABBAV0S1CEHT  —  Bank- 
ruptcy intervening  -  -  706 
See  Anntjllino  Adjudication. 


— ^—  Failure  of  debtor  to  deliver  up  property  701 
See  Contempt  of  Coubt. 

Injunction  against  debtor        -  •     866 

See  Injunction  in  Bansbuptct. 

—  Meeting  of  creditors — ^First  general  meeting 
See  MssrzNO  of  Cbbditors.     1.       704 

Meeting  of  creditors — Voting — VUrd  vireB 

resolution     -         -         -         «     706 
Sm  Mebtino  of  Obedftobs.    2. 

JJiXffJUil^O'B^(hmpany-'Wind%ng'U'p^S€t>eranee 
of  part  of  the  A$$et8 — Payments  into  CkmriJ]  Where, 
in  the  winding-up  of  a  company,  part  of  the  assets 
has  to  be  severed  from  the  rest  to  answer  the 
claim  of  a  creditor,  upon  which  claim  there  are 
many  incumbrances,  and  an  arrangement  has  been 
come  to  between  the  incumbrancers,  and  sanc- 
tioned by  the  Court,  rendering  necessary  the  pre- 
fientation  of  a  petition  and  the  appearance  of  the 
liquidators  on  the  petition,  they  having  paid  tiie 
money  into  Court : — Heldf  that  the  liquidators  are 
entitled  to  their  costs  of  appearing  on  the  petition, 
out  of  the  fund  in  Court,  but  not  their  oosts, 
charges,  and  expenses  of  investigating  the  claims, 
or  of  an  abortive  attempt  at  arrangement.  In  re 
BoNBLLt's  Elbctbio  Teleobaph  Company.  Cook's 
Claim  (No.  2)-  -         -  -         -     666 

XOCAL  BOABD— Sewage  works       -  -     172 

Bee  Pollution  of  Biver. 

XOHO  AHH17ITIE8— Enjoyment  in  specie  422 
See  Enjotment  in  Specie. 

LXrHAGT— Partnership— Dissolution  266, 268,  n. 
See  Dissolution  of  Pabtnebshif.    1,  2. 

XABSIAOE— Bestraint  of— Void  condition  610 
See  Bbstbaint  of  Mabbiage. 

MABSIAOE  8STTLEXENT— Covenant  to  settle 
future  property       -  -  -     486 

See  Covenant  to  settle. 

<—  Personal  representatives  held  to  mean  exe- 
cutors ....  086 
See  '*  Pebsonal  Befbesentatites." 

KATZRIAI VACT6— Disclosure  of  -  -     624 

See  Agent  pubohasing  fob  himself. 

XEETIHO  07  CKXDnO'BB—Liquidation'-Firet 
General  Meeting — Notice  of  Meeting^SignaJture — 
Bankruptcy  Bulee,  1870,  rr,  255, 25&^Bankruptcy 
FomM  of  1870,  ^(M.  108, 110.]  It  is  not  necessary 
that  the  notice  summoning  the  first  general 
meeting  of  creditors  under  a  liquidation  petition 
should  be  signed  by  the  debtor's  attorney  with  his 
own  hand. — The  notice  is  sufficient  if  the  attor- 
ney's name  is  subscribed  by  his  olerk  by  his 
•direction.    Ex  parte  Hibot.    In  re  Hibst  -     704 

2. Vottng^Securtd  Credaor^Bia$  of  Ex-  L 


MEETDra  07  CBXDTTOBB-Hiontimed. 

change-^Begistratton  of  Besolutiona — Besolutions 
partly  ultra  vire$ — Bankruptcy  Act,  186&.  w.  16, 40 
—Bankruptcy  Rules,  1870,  rr.  271,  272, 275,  295,] 
It  is  sufficient  for  the  validity  of  the  vote  of  a 
creditor  who  holds  bills  of  exchange  or  promis- 
sory notes  signed  by  the  debtor  if  he  produces  the 
bills  or  notes  before  the  registration  of  the  resolu- 
tions upon  which  he  has  voted.  If  a  secured 
creditor  votes  without  producing  his  security  Iiis 
vote  is  valid,  but  his  security  is  forfeited. — Where 
some  of  the  resolutions  passed  by  creditors  are 
uUrh  vires,  the  Court  has  power  to  direct  the 
registration  of  the  rest.  Ex  parte  Asrwobth.  In 
re  HoAHE         -         -  .  -  -     706 

inSSKZ  PB07IT8— Child  en  ventre  ta  mere         9 

See  Child  en  vemtbe  sa  m^be. 

XSIBOPOLrrAV  OONBOUDATED  STOCOOI      280 

See    iNVEflrTMENTS   SANCTIONED    BT     THE 
CoUBT. 

KETBOPOLITAir  DISTSICT  BAILWAT— Super- 
fluous lands— Power  to  sell  -  868 
See  SuFEBFLUous  Lands. 

KIXZ-'Forest  of  Dean— Forfeiture  of  lease  389 
See  Free  Miners. 


mSBBPSEBEHTATIOH  SY  FE0K0TBB8— C^n- 

registered  Company  —  Winding-up  —  Circular  — 
ContrHmtories  to  ihe  Extent  of  the  Mepresentation-^ 
Companies  Act,  1862,  ss.  199,  200.]  An  under- 
taking having  been  set  on  foot  for  the  purchase 
and  alteration  of  a  theatre,  a  partnership  consist- 
ing of  more  than  seven  members  was  formed  for 
the  purpose.  Two  of  the  promoters,  being  mem- 
bers, issued  a  circular,  in  which  was  contained  the 
following  statement :— *'  The  entire  remodelling, 
redecorating,  and  furnishing  will  cost  £12,000, 
and  of  this  sum  £5000  only  remains  for  Bubserip- 
tion."  The  partnership  having  been  ordered  to 
be  wound  up,  as  an  unregistered  oompaoy,  under 
the  200th  section  of  the  Companies  Act^  1862  :— 
Heldj  that  the  two  promoters  must  be  settled  on 
the  list  of  contributories  for  all  the  balance  of  the 
unaubscribed-for  capital  up  to  £12,000.     In  re 

BOYAL  YlCTOBIA    PaLACB    ThEATBB    SYNDICATE. 

MooBB  AND  Db  la  Tobbb's  Ca8B    ^         -     861 


ron-registration  of  contract  for  paid- 
up  shares  -  -  -  16,  l7,  u. 
See  CONTBACT  FOB  PAID-UP  Shabeb.    1 ,  2. 

Vendor  and  purchaser— Interest  of  vendor 

[688 
See  Spbcipio  Pebfobmance  with  Com- 
pensation. 

FUHD— Condition  in  restraint  of  mar- 
riage- ....  510 
See  Restraint  of  Mabbiaqb. 

KOBTCFAOX — Composition  with  creditors— Col- 
lateral security  -  •  .  .  249 
See  CfiEDrroB  holding  Sboubity. 

Forcelosure  suit-^Liands  out  of  jurisdiction 

See  FoBEOLOsuBE  Suit.  [118 

— ^  Priority— Legal  estate — ^Notice  -     666 

See  Pbotbotioh  by  Legal  Estate. 

-~—  Priority  —  Purchase  for  value  without 
notice  ...  -     216 

See   PUBCHASE  FOB  YaLUB  WITHOUT  No- 
TIOE. 
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Priority— Yorkshire  Registry  Act      -     860 

See  YoHKBHiBS  Beqi$t&y  Act. 

—  Rftimng  portions— Costs  -  -     541 

See  Portions. 

T^ —  Reinvestment  in,  under  LancU  GluQses  Act- 
Costs-  -  -  -  -  278 
See  Costs  ctideb  Lands  Claitses  Act.   1 . 

7*^-*  Tenanta  In  oommoa— Attornment  to  mort- 
gagee •  -  -  -  381 
See  PisTBESS  ON  Joint  Propebtt. 

MKTWAIH— C%ari<(i62a  Legaey  ehar^  en  hand 
^Statutory  JBkemptionJhm'I^U^MHtv^Bomm^H 
dmse  implUd  from  Pifwer  to  take  hy  WUL]  A 
bcttpital  HM  empowered  by  an  Aot  of  Parliameat 
fav  -which'  it  iraa  inaorporatdd»  by  will,  gift,  puc- 
Qfaaae,  or  oiherwise^  to  obiain,  aoqoire,  noldy  and 
Mtein  land  for  the  purpoMa  ol  tha  ehatilQr :  and 
also  by  ^U*  gi^  pivchaaef  jQi|  otheirwiaa*  loobtaiHk 
acquire,  hold,  and  maintain,  for  the  purposes  of 
the  charity^  any  kind  of  personal  estate,  including 

Soney  secured  on  mortgage  or  charged  on  land  :— 
eldy  that  those  words  implied  a  power  to  deyise 
land  for  the  use  of  the  charity,  and,  therefore, 
4bat  where  a  testator  gave  certain  legacies  to 
this  as  well  as  other  charities  out  of  a  mixed  fund 
of  realty  and  perscrqalty,  the  charity  in  question 
wa3  entitled  to  receive  the  legacy  in  f\ill.  Ftem- 
BiNG «.  Trail  -         -         -         -         -       88 

,  $.  — r-  l^nj^icL  BenU-^Charitahle  BequeMts."] 
Tbere  wajs  also  a  sum  of  £8G1  due  to  the  testator 
as  airefura  of  rent  from  leaseholds,  in  respect  of 
which  grouod-reQt  and  otlxqr  outgoings  were  pay- 
aide  : — Heldf  that  the  arrears  of  rent  due  were 
xu>^  liable  to  reduction  for  ^prouod-rent  and  out- 
goings, but  must  be  treated  qb  pttra  personalty! — 
There  was  a  farther  sum  of  £2202,  due  for  the 
apportiomnerifr'of  the^qtwrter's  rent-6f  leasehold 
estates  i^Hdd,  that  this  wtis  pure  personalty .-^ 
The  ^11  contained  a  bequest  of  £mO  to  each  of 
ten  peordergytnen  «f  the  Church  of  Endland,  to 
be  selected  by  his  ^end,  /.  0. : — HtUdy  that  these 
wefe  not  charitable  legacies,  but  were  payable 
VMit  of  thelesfttior's  general  estate.— Gift  by  will 
of  'legacies  of  £^200  each  to  'twenty  chKritable 
iii^titutitms,  Mlowed  by  a  gift  by  a  codieil  as 
fallows  :->*  PresuiAinK  «ttd  believing  tiiat  the 
tental  ofmy  estate  wQl  produce  from  £16,000  to 
£18,000, 1  decAre  the  fotrr  executors  named  at  the 
to]6  ofmy  will  will  appropriate  £4000  more  to  the 
CMablished  institntions  of  the  co!i]itry,'tiiaUng  ft 
together  £8000>-Ss2d,  thsit  Hbe  fp£t  was  con- 
ditional oQ  the  income  of  the.ei^atf  ■  ampottting  tp 
tto  specified  sum,  and  that,  not  being  the  case 
the  gift  fa,iled,^AttQmey^ener€d  ti  l£yd  (1  Yes. 
Sea*  32)  not  |6Uowed. ,-  Xfi|9if^  t.  J^fi^vyiiifi     100 

HAHX  AHP  A^W  CLAI78S-:Forfeitnre-Igno. 
,  ranoe  pf  oondition   -      .  -         -    >  890 

,  ^  XiIMXTATlQNfir  S;rATirrS  OF,     2. 

VAinOllAL  60ailTY-*-Scho(i-^Tra»ifev  to8chool 

Boatd  •*  ^    . .    1.   .  .     ».     606 

.8t9  Trakbpkh  of  Sobool  vo  School 

VBOnOBIGS-^TraBtee  accounts— -Costs  «     366 
See  Tbcstee's  Acoousts. 

"*^  Trustee — ^Ign(»iince  of-         <-  -     634 

See  Liability  of  Trustee. 


4«HBFHIWB   ASS   XIBeB^^HKV-MMte  iy 

AfkiUy,'\  Testatrix,  after  giving  a  apecific  be- 
quest to  A,  B.,  who  was  her  husbuids  iiieee,  tut 
whom  she  there  described  as  ^^wfj.  xutot^  jC*^*" 
ai^rwords  gjaye,  itie  residua  of  ber  property  tiiu3  : 
'^  unto  all  my  nephews  and  nieces '  : — Sdd,  that 
the  nephews  and  nu.'Qeaj^y  blood  of  fhi^^  tfttatriT 
were  entitled  to  the'r<^8mne,  to  the'  exctbsfon  c>f 
A.  jB.—  Grant  ▼.  Grant  (Law  Bep.  5  C.  F.  380. 
727)  disapproved.    Wells  ©.  WELia  -     604 

nZT  FAIEHD— Person  of  Uneomtd  Mind— Tart- 
nership— Practise,}  A  person  who  haa  becooie 
permanently  Insane,  but  has  not  been  ao  fooDd  by 
inquisition,  may  maintain  a  suit  by  his  next 
friend  for  the  protection  of  property  in  whidi  he 
is  interested  as  partner. — The  jntisdictioii  of  the 
Court  of  Chancery  with  respect  to  goita  instituted 
by  persona  of  unsound  mindf  not:  90  ttlQi^ '  bf  f^ 
qnisition,  by  next  iriends,  considered.  Joans  r. 
IjLOTd  «         -  -  -  -  ^     266 

KnOB— By  affinfty-Will    -         -         -     604 
Bee  **  NBPfiKWS  akd  Nieces." 

HOV 


-Legacy — Forfeiture        -      348 
See  Forfbitube  Clausb. 

V0H-S!BOBirCII0V  OF  WITHSB6.]  At  the  bear- 
ing of  a  cause  on  xepUcation,  the  Plaintiff  |«o- 
p(wed  to  read  the  affidavit  of  a  witnea  oeeapyitig 
aia  official  position  in  the  UnUed  Staiee.  Kutice 
tO' cross-examine  this  witness  liad  tencNw,  aod 
he  }m^  come  over  to  this  country  tor  the  porpose 
of  being  cross-examined,  but  had  beeaobug<eil  to 
return  before  the  cause  came  on  to  be  heard*  The 
Ftaintiff  hi^d  given  the  Defendant  only  one  day  a 
notice  before  the  witness  left  tlie  country : — Htld, 
tb)it  the  affidavit  could  not  be  read.  Dtnnc  r. 
English  -         -         -         -         - 


JtOnCK  —  Dissolution  of  partnership  —  With- 
drawal -  -  -  .  -  336 
See  DissoLunoH  ot  P  abtxerbbip.    1 . 

— ^  First  meeting  of  creditors — Liqnimtfon  by 
arrangement  -        .-  -     T04 

See  MEEnNG  or  CREnmrns.    1. 

— ^ —  Protection  by  legal  estate 

See  Protection  bt  Legal  Estate. 
' 'I'O  treat— Abandonment— Cofits 

See  Costs  tmDES  Lands  Clarbs  Act.    2. 

— -  To  treat-^DeKneation^  on  plana         -     T14 
See  CoionTLSoBT  Ptmnts. 

VttlBAVCE — ^Licensee  of  laiidowner  -     303 

See  Nttcbakck  bt  TkoBn  PkeSObt. 

PpUutiou oWTer-rB^wagB  works..  .-,    1T3 

HTTIBAirGS  BT  IffiBB  PSBaOlT— Jmioicfibii— 

LiahUity  of  Occupier  of  Landfor  Aete  of  lit 
LicenHe— Practice— Parties.}  tHjcre  tiie  mccu- 
picr  of  lands  grants  a  license  to  another  to  d<> 
C(^rtain  acta  ou  the  land,  and  tbe  licen8t*e  in 
doing  them  commits  a  nuisance  the  opciq>ier  may 
ba  made  a  Defendant  to  a  snit  to  re^mn  the 
nuisance,    Wxute  •.  Jameson        -         •SOS 


OOCUflBt^Doty  o^Idcsnase'   N 
i8^  NmsAsoB  BT  TtanD 

OmrS  nOBA!n>I'-Agent  pnnshadng  ftr  bSs  own 
benefit  -         -         - 

See  AaUST  PCBCttASIBO  ItXB 


Bo.  Yc(L.  XYIUJ 


XyDEJt. 
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aBDIMBT  BUSOmfr^aDlidllbis-^LidbiHly  of 
fern  -  -  -  -  -  621 
See  FntM  of  8oLioiOBSk 

PAID-UP  ffSABXS — Contmet  for  —  Compftmes 
AcM867,  9. 25         -    16,  17,  A.,  95,  64S 

Sc«  CONTHAOT  W)B  l>AII)-trp  SHAKES.   1-4. 

PABIUHSHTAKT  P0WSS8  — Lucal  Board  — 
Sewage  work»         -  -  -     172 

See  Pollution  op  Hiveb. 

PABTIE8 — Bill  to  restrain — Xuisa;2ce  by  liceosre 
of  landowner  -  -  -     809 

See  NtTSAifCE  by  Third  Person. 

Foreign — Foreign  subject-matter      -     840 

See  Foreign  Contract. 

— —  Koa-joinder  of  eo-partuey       -         -     621 

See  Firm  of  3olicitob0.    , 

TAJELrmon  VUTr^Partm&n  Aei,  1868  (81  cf-  82 
Fm«.  e.  40),  «.  S^Sale  at  ''Bemmt"  of  /n/oi»<.] 
In  a  suit  under  the  Partition  Act,  1868,  for  the 
confirmation  of  a  conditiqnal  ^ntaract  for  f  tUe  of 
certain  land  to  vrhifih  the  infant  Plaintiff  and  the 
infant  Defendant  were  entitled  as  co-heiresses, 
subject  to  th©  dower  of  their  mother,  an  order  j 
was  made  confirming  the  conditional  contract  and  , 
directtog  a  sale,  and  the  decree  waJsprc&ttd  by '4  : 
recital  that  a  sale  appeared  more  beneficial  than  | 
a  diTision,  and  ihat  the  in&nt  Plaintiff  requested  ' 
a  sale.    Gbove  v.  Comtn      *         -         •     387 


> — ^Diflflolufion — ^Lunacy     -    285. 

f268,  B. 

See  T)l660LVTtOT!i  of  PAinWBRSHlF.      1 ,  2. 

Distress  on  partnership  property       -     881 

See  Distress  on  Joint  pBorKRTY. 

.l4abiUty--Firm  of  solicitors  -  -.621 

See  Firm  of  Solicitors. 

^—  Person  of  unsound  mind  not  so  foun4^Next 
ftiend  -  -  -  -     265 

See  Next  Friend. 

PATHZHT  —  Into   Court    after    decree,  ..before 
further  consideration         -  -     524 

See  Pat>ient  ikto  Court. 

■  i,;     Petitioning  creditor's  debt  .     -  -     875 

See  Petjltionlso  Crkdxtos* 

——Out of  Court      -         -         -276,658 
iSee  Payment  out  of  Court.    1,  2. 

*r^-  Beversal  of  judgment — ^Inl^rest        -1  .  659 

See  Rkversai.  of  Judgment. 
-'^—  Shares — Money's  worth  -       •  -     6TO 

See  Patjasnt  for  Shares  by  HoNKrs 
Worth. 

PiTlOCirr  POE  SKABSS  BT  XOXETB  WOBTH 

— Company — CfinceUaliou  i^,  .QoniiaU — A^ica- 
tion  of  Compensation  Money  in  crediting  iSftat^ 
tcith  Payment  <jf  Future  CalU — Companies  Adtf 
18€7, «.  25.3.  A  oompany,  being  at  the  time  in 
great  pecuniary  difficulties  and  under  an  onerous 
contract  with  S.,  one  of  their  directors,  entered 
into  an  agreement  with  B.  by  which  lie  agreed  to 
annul  liis  contract  and  give  the  comp&ny  the 
benefit  of  a  more  benefieiRl  sub-contract  upon 
receiving  £12,()00  compensation,  which  it  was 
thereby  •greect  should  M  paid  by  crefttttlg  the 
shares  standing  in  his  name  witlK  a  payment  of 
£1800  ((hereby  making  the  eame.iiilly  paid  ijp), 
on  acceptance  for  £200,  and  the'  reninining 
£10,000  in  fully  paid-up  shares,  to  be  issued  at 


PAYMENT  FOB  SHABE8  BY  XOBBTSiWy^lW 

.   "^-continued.      .  i 

certain  contingent  periods*  WithiB  tvo  months 
f f^r  the  execution  and  registration  of  thi?^  agree- 
ment, a  petition,  on  which  an  order  tvaa  ultimately 
made,  was  presented  for  winding  up  tlie.  com- 
pany : — flcZS,  that  the  effect  of  the  arratigfemenl 
under  which  B,  had  applied,  in  paying  up  his 
shares,  money  legitimately  coming  to  hjjn  as 
cumpt^nsation  for  giving  up  a  benetfciat  colitriiet, 
was  to  discharge  B.  from  all  liability  in  respect  of 
those  shares.  In  re  FARAOUAssn  dteam  Tram- 
Wat  CoMPAjnr.    ADAMaoN*j»  Case   -  /  '  M  ^  HiM 

PAYMENT  INTO  OOmtT— i4/f^  Decree-^^Be/ore 
further  CoimderaH<m.']  A  Defendant  whose  affi- 
davit died  on  an  inquiry  discloses  that  he  has 
nMy»ey  in  his  hands  may  be  ordered  to  pay  it  into 
Oenrt  after  deei«e  and  beibre  furtheir  oonsidera* 

tiOn.     DVKKE  V.  EWGLISH       -  »  - «-  <  ^OM 

PAYMENT  OtfT  OP  COUNT— Xtfn»f«  Clataes  Ant-^ 
Charity — Tradees — Persons  cAsolutely  erdHUd.'] 
A  fund  in  Court,  paid  in  under  the  Ziai%^«  Clauses 
Consolidation  Ad,  as  the  price  of  charity  land, 
may  be  paid  out  to  the  trustees  of  the  charity,  ni 
beibg  persons  absolutely  entitled  thereto.  In  re 
SrtRST0\vE*8  Charity  -         -         -'    27^ 

2.  Praciioe — Lands  Clauses  Act—,Chari(y 

— Payment  to  Secretary,']  Order  for "  investment 
of  the  proceeds  of  lands  belonging  fo  s^  charity, 
which  had  been  taken  under  the  Lands  Chu  s^s 
Consolidation  Aety  and  pnymdnt  until  further  drcler 
of  the  interest  to  the  secretary,  and  to  his  sricces- 
sors  the  secretaries  for  the  time  being,  oT  tlio 
truiitees  of  the  charity,  of  which  there  wai  no 
treasurer.    In  re  Codrikgton's  Charity'   -     658 

PEBIOP 


JP  TESTING — ^Appointed  share  -     587 
See  VfiSTiNa  of  Apix)INted  Share. 

«*  PEB80NAL  BEFBESENTATIYSa  "  --  md  to 
mean  "  JEaeouiors*' — Marriage  Settlement.']  By  a 
marriage  setUement^  tl^  wife's  real  and  persoogl 
estate  wasasslgnad  to  trustees  on  tru^t  to  pay 
the  annual  inoome  to  husband  for  life,  reinaind9r 
to  wife  for  life,  remainder  as  a»he  shonH  by  deod 
or  will  apipQint;  And  ia  default  for  Iwx  pevsonol 
reprenentatives.  The  wife  prvKleceased  bar  .hus- 
band, intestate  and  witliomt.  isane.  AJ^r  the 
husband's  death,  Ids  executors,  took  out  adminis- 
tration of  tha  wife's  estates  .--^-i/aZd,  that  they 
ware  entitled  to  the  fund.  In- re  Besti's  £ett|ji- 
aihnt  Trusts  "-  - .  •»  «  ,  ^  ^,  686 
PSHTION-^Service  out  of  jurisdietion     -     865 

See  SsEfvios  oct  of*  Jurisdiotiok. 
PBimON  OP  KOiBT^Foresi   of '  Dean^Vw- 

feltufo  of  lease       .         ^         .4     880 
'         See  FtmvKnvtx  or  Lmase. 

nTITIONIl^^  CBXS>TtOK—B(in7:rtiptryPeiUion 
— Debtor* s  Summons— Offer  of  P^^ol,Jovay—- 
Creditor's  Hight  toA^Sltatm—BaMeAj^km, 
18fJ9  (32  A  33  Vict.  c.  71).  ss,  8,  9.  80,  «i^V-».  10.] 
After  ar bankruptcy  petition  has' been  presented, 
and  before  adjudication,  thdT  piftfflikhb&4^l^H)aitMr 
is  not  bound  to  accept  payment,  altlwilfeh,  semlAe, 
he  is  at  liberty  to  do  so,  Imtia  ehtilkd  to  insist 
upon  an  adjudication  on  proving,  liia  debt  and  the 
qoffimifisiflD  of  an- act  of  baiU^raptcjr;.  Aiv^itlnKVB 
well  in  the  case  of  an  act  of  baakrupt4?y  under  a 
^debtor's  summons  as  in  auy  other.  £x  parte 
Boss.    In  re  Whalley  -         -         -     375 
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PIRACY — Copyright — Limitiitions  of  Suits — Ac- 
quiei^cenco    -  -  -  -     444 

See  Copyright  in  Book.    1. 

PIEALIHG  —  Next  friend  —  Persoa  of  onaound 
mind-  -  -  -  -     266 

See  Next  Fbieso). 

—  Nop-joinder  of  co-partner        -  -     6S1 

See  FiBM  OF  SoLiaTons. 

POUUUOK  07  VrrBBr-^PnhUc  Bodi^Parlia- 
tnentary  Poteen  —  Jn/ormation  ^^  Injury  to  the 
PMie — Nuisance — Local  Board^Sewage  Works 
^Out/aU  without  JMilHat'-PMie  HedUk  Act, 
1848  (11  &  12  VicU  o.  63),  $$.  45,  46— Xoool  Go- 
vemmmt  Act  (1858)  Amendment  Aet,  1861  (24  A 
25  Viet,  c  61),  «.  4/1  Upon  an  infonnation  filed 
by  tho  Attorney-General  to  ze^train  a  pablio 
body  from  transgressing  powers  cooferred  by  an 
Act  of  Parliament,  it  is  not  neoeaaary  to  proira 
that  injury  to  the  public  will  result  firom  the  aotv 
complained  of;  and  in  this  respect  there  is  no 
difference  between  an  ez-offido  information  and 
an  information  at  the  relation  of  a  private  indi- 
vidual.— The  Local  Qovemment  (1858)  Amend- 
ment Act,  1861  (24  &  25  Yiot.  o.  61V,  s.  4,  enables 
local  boards  to  execute  works  without  their  dis- 
tricts for  the  purpose  of  the  outfall  or  distribution 
of  sewage,  subject  to  the  following  proviso : 
'*  That  nothing  herein  contained  shall  give  or  be 
construed  to  give  power  to  any  local  board  to  con- 
struct or  use  any  outfall,  drain,  or  sewer  for  the 
purpofie  of  conveying  sewage  or  filthy  water  into 
any  natural  watercourse  or  stream  until  such 
sewage  or  filthy  or  refuse  water  be  freed  from  all 
excrementitious  or  other  foul  or  noxious  matter, 
such  as  would  affect  or  deteriorate  the  purity  and 
quality  of  the  water  in  such  stream  or  water- 
course " : — Held,  that  a  local  board  is  not  entitled 
to  discharge  sewage  by  an  outfall  out  of  their  dis- 
trict into  a  river  so  as  to  affect  or  deteriorate  the 
water  at  the  point  of  discharge. — ^The  C.  local 
board  discharged  sewage  into  a  river  by  an  outfinU 
out  of  their  district  so  as  to  pollute  the  water  at 
the  point  of  discharge;  but  such  pollution  was 
imperceptible  at  the  town  of  IF.,  situated  eight 
miles  farther  down,  and  supplied  with  water  for 
domestic  purposes  from  the  river.  Upon  an  in- 
formation and  bill  filed  by  the  local  board  of 
W.  (in  whom  the  W.  waterworks  were  vested),  as 
relators  and  Plaintiffs  seeking  to  restrain  the  C 
local  board  from  so  discharging  the  sewage,  on 
the  ground  that  their  acts  were,  first,  an  infringe- 
ment of  the  above-mentioned  provisions  of  the 
Local  Government  Act,  1861,  and,  secondly,  a 
nuisance  to  the  inhabitants  of  W.: — Held,  that 
upon  the  information  an  injunction  to  restrain  the 
Defendants  from  infringing  the  Act  of  Parliament 
must  be  granted  with  costs;  but  that  the  bill, 
which  sought  to  make  out  a  case  of  nuisance, 
muht  be  dismissed  with  costs.    Attornet-Gene- 

IIAL  V.  CoCKEBilOCTU  LOCAL  BOARD  -  172 

POBTIOire — Poicer  to  raise  Portions  by  Mortgage 
— Costs  of  Mortgage.']  A  power  in  trustees  to 
raise  by  mortgage  a  fixed  sum  implies  a  power  to 
raise  also  the  incidental  costs  of  tbe  mortgage. 
Armstrong  v.  Armstrong    -         -         .     541 

POWXB — Appointment — Period  of  vesting    587 
See  Vesting  of  appointed  Share. 


TOWESL— continued, 

To  raise  portions — Costs 

See  Portions. 


-     Ml 


To  take  lauds  by  deyis&--01iarif7     - 
See  Mortmain.    1. 


P&ACnOE^-Bill  of  Review 
See  Bill  of  Review. 


-     573 


BT     THE 


Costs  under  Lands  Clauses  Act        37S,  SSft 
See  Costs  under  Lands  Clauses  Act. 
1.2. 

Investment  of  money  in  Court 
See   Investments  sanctioned 
Court. 

Kext  friend — PeiBon  of  tmsoond  mind    265 
See  Next  Friend. 

Partition  suit — ^Infant  -         -         -     SS7 
See  Partition  Suit. 

Payment  into    Court   after   decree   before 
further  consideration         -  -     fiM 

See  Payment  into  Court. 

Payment  out  of  Court — ^Lands  Clauses  Act 

[97«,6M 
See  Payment  out  of  Coubt.    1,  2. 

Production  of  documents 

See  Production  of  Documents. 

Petition — Service  out  of  jurisdiction  - 
See  Service  out  of  Jubibdiotiok. 

Reversal  of  judgment — ^Repayment  of  money 
interest         -  -  - 

See  Reversal  of  Judgment. 

Short  causa — ^Rule  of  Court    - 
See  Short  Cauhe. 


Witnes^Non-productioB  for 
tion    -  -  - 

See  NoN-FBODucTioir  of  Witn 


PBEOATOBT  TKUfFl^WtH—CkmUruetum—^  In 
full  Confidence^^lVust  for  Children.]  Gifl  by 
will  to  the  testator's  wife  of  all  property  whatso- 
ever that  he  might  die  possessed  of  **  for  her  sole 
use  and  benefit,  in  the  full  confidence  that  i^ 
will  so  bestow  it  on  her  decease  to  my  children  in 
a  just  and  equitable  spirit,  and  in  such  manner 
and  way  as  she  feels  would  meet  with  my  full 
approval  *' : — Held,  on  demurrer,  that  the  widow 
took  a  life  interest,  with  a  "pcfwer  of  diroosition 
amonest  the  children,  the  actual  extent  of  which 
must  be  determined  at  the  hearing  of  the  cause. 
Lb  Marchant  v,  Le  Mabceant      *  -     414 

PSIOBITT— Mortgage — ^Torkshire  Registry  Act 
See  YoRKSHiRB  Regibtbt  Act.  [SSO 

PBIVATE  OHABITT— Gift  to  ten  poor  clergymen 
See  MoBTMAiN.    2.  [19S 

PBIYILEOSD  OOimUHICATIOir— Prodoction  of 
docmnents    -  -  .  .     0I9 

See  Production  of  Documents. 

PROCEEDS  OP  TDCBEB        -  *  -     906 

See  Waste. 

PEODXrcnOH  op  DOCUKSXTS— Proeetc^— Pn'- 
vilege — Cases  and  Opinions  of  Counsel,  and  cf  an 
ex-Chancellor.']  From  copies  of  letters  written 
before  the  litigation  by  a  Plaintiff  to  one  of  the 
Defendants,  it  appeared  that  the  former  had 
taken,  1,  opinions  of  counsel,  and,  2,  the  friendly 
opinion  of  Lord  Westbury,  then  an  ex-ChanoiJlory 
on  points  which  afterwards  became  part  of  the 
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PBODXrcnOH  Ol  BOGUXKHTS— eem^nt^J. 

snbject-matter  of  the  litigation. — Plaintlfi^  in 
answer  to  an  application  to  produce  these  opinions 
and  the  cases  on  which  they  were  founded,  ob- 
jected, on  the  ground  that  *Hhey  were  written  in 
anticipation  of  and  in  relation  to  ttie  litigation." 
He  did  not  say  they  were  oonfidential  oonuoami- 
cations: — Seldj  that  he  was  bound  to  produce 
both  classes  of  documents.  Smith  v.  Danxell   649 

noOF  nr  BAMatXrPTCT— Withdrawal  of  378 
See  Withdrawal  of  PfiooF. 

PB0X0TSB8 — Unregistered  company — ^Misrepre- 
sentation -  -  -  -  661 
See  MiBREFREBEirrATiON  BY  Pbomotebs. 

PBOTXCnOK  BT  LEGAL  ESXATS-'Prtor  JEguHy 
— Notice — Trustee — CosU,^  Where  money  is  lent 
on  an  equitable  mortgage  without  notice  of  a 
prior  equitable  agreement,  the  lender  gains  no 
priority  over  the  owner  of  the  prior  equitable  in- 
terest by  getting  in  the  legal  estate  after  he  has 
notice  that  his  mortgagor  has  made  himself  a 
trustee  for  the  owner  of  the  prior  equity. 
Whether  he  would  be  in  anyljetter  position  if  he 
liad  no  notice,  qtusre. — ^A  builder  entered  into  a 
building  agreement  imder  which  leases  of  plots  of 
land  were  to  be  granted  on  completion  of  houses 
on  theuL  He  built  a  house  on  one  plot,  and  ver- 
bally agreed  on  getting  his  lease  to  grant  an 
under-lease  to  M.,  who  gave  valuable  oonsidera- 
tion  for  the*  under-lease,  and  entered  into  posses- 
sion. Subsequently  the  builder,  without  the 
Icnowledge  of  M.,  obtained  a  lease  of  the  house, 
and  deposited  it  with  the  Defendant  to  secure  an 
advance  made  without  notice  of  M*8  title.  After 
this  the  builder,  as  agent  for  the  Plaintiff  (who 
claimed  under  Hit's  will),  let  the  house  to  a  tenant. 
Subsequently  the  builder  granted  to  the  Defen- 
dant a  legal  mortgage  to  secure  the  previous 
advance.  The  suit  w«s  inatitvtcd  fbr-Bnooifio 
performance  of  the  agreement  for  an  under-lease : 
— Held,  that  the  tenancy  gave  the  Defendant 
oonstruotive  notice  at  the  time  of  talcing  the  legal 
mortgage  that  the  builder  was  a  trustee  for  M,  ; 
and  mat  the  legal  estate  was  no  protection  to  the 
Defendant  ag&inst  the  prior  eqnity ;  and  a  deoree 
was  made  for  specific  performance,  but,  having 
regard  to  the  negligence  of  If.,  without  coats. 
HuuFOBD  V.  Btohwasssb      *         -         .     656 

PUBLIC  BODY— Local  Board-^PoUution  of  river 
See  Pollution  or  Bivzb.       '  [172 

PUILIO  IKJUBT— Pollution  of  river  -  172 
See  Pdllction  of  Kiveb. 

PUmO  SCHOOL — ^Dismissal  of  schoolmaster — 
Public  Schools  Aot,  186S-^ 
See  Dismissal  of  Scboolmactteb. 


PITBLIfiESE— Agpivmiwt  witb  ' 
See  Goftbiout  is  Book. 
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PUBCEABB  POB  VALUE  WITHOUT  ROTIOE— 

Trustee  and  Cestui  que  Truf^^^^JBreodko/  ffHu**^ 
Mortgage  —  Priority — Estoppel — DeHvery  up  of 
TOU  Deeds-Secondary  Jltftdetuse^  |n  l«5€s.  X 
and  S.,  being  trustees  of  £7000,  invested  it  oii 
morigage  of  freeholds,  of  which  C,  was  owner. 
The  mortgage  was  negotiated  bv  J9.,  who  was  a 
solicitor,  and  had  for  some  time  been  engaged  in 
various  transactions  with  C.  and  acted  for  him 
professionally'.  The  business  arrangements  of 
the  trust,  including  payment  of  the  income  to  the  | 


PUBCHASE  FOB  VALUE  WITHOUT  HOTIGE— 

cestui  que  trusty  were  carried  on  by  B,,  no  active 
part  being  taken  by  A.,  who  was  a  clergyman, 
and  frequently  absent  abroad  for  liis  health.  In 
1859,  O.,  with  the  knowledge  and  anthori^tlon 
of  ^.,  but  without  the  knowledge  of  A.,  sold  a 
portion  of  the  mortgaged  property  to  D.  Upon 
this  sale  all  notice  of  the  morigage  was  supptessed. 
The  title  deeds  were  handed  to  i>.,  aod  tne  pur- 
chase-money, £3000,  was  received  by  B,.  who » 
gave  C  a  receipt  ♦•for  self  and  co-trusted,'* 
promising  to  obtain  A's  execution  Of  a  reconvoy- 
anoe  on  his  return  to  England,  In  1S70  C.  con- 
tracted to  sell  a  further  portion  of  the  property  to 
E4y  and  in  the  course  of  the  transaction,  on  press- 
ing for  a  reconveyance,  was  informed  by  B.  that 
he  had  misappropriated  the  £3000.  Upon  the 
reptesentation  that  C  had  sncceeded  In  selling 
portions  of  the  mortgaged  properties  for  £4500, 
A.,  who  was  wholly  ignorant  of  the  real  state  of 
tile  case,  was  indneed  by  B.  to  execute — 1,  a  con- 
veyance by  dll^eotion  of  C.  to  E.t  as  purchaser  for 
£4500^  and,  2,  a  reconveyance  to  v.,  in  coDsidc- 
ration  of  an  alleged  payment  of  £3000,  of  the 
portions  already  sold  to  D.  (to  enable  C,  as  it 
appeared,  to  convey  this  portion  separately  to  a 
purchaser). — Upon  receiving  the  reconveyance, 
C.  executed  the  conveyance  and  completed  the 
sale  to  E.J  and  the  purchase-money  (£1500)  was 
hooided  over  to  B.,  who  shortly  afterwards  ab- 
sconded with  the  mortgage-deed  in  his  possession : 
— «I.  Hsld^  (a),  that  A.  was  entitled  to  have  tho 
reoonveyance  of  1870  cancelled  as  obtained  by 
fraud ;  and,  (2>),  that  the  estate  supposed  to  have 
been  acquired  by  0.  under  such  reconveyance 
having  been  destroyed,  there  had  been  no  subse- 
quent acquisition  of  title  bv  C.  so  as  to  perfect 
against  A*,  by  estoppel,  the  defective  title  which 
/>.  aoqmred  under  his  purchase  from  C,  in  1859. 
—II.  Hdd,  also  (foUowinff  Colyer  v.  Finch  (5  H. 
L.  G.  905)),  that  the  relief  sought  a^inst  D, 
being  to  compel  fain^  to  redeem  A.*s  prior  mort- 
gage,'or  ia  default  to  stand  foreclosed,  &e  doctrine 
thattiie  Court  will  not  interfore  as  against  pur- 
chasers for  value  without  notice,  did  not  apply ; 
and  that  upon  the  failure  of  D,  to  redeem,  A.  was 
entitled  to  realise  liis  security  (except  as  to  the 
part  sold  to  E.,  agahist  whom  the  bill  was  dis- 
nnased)  by  a  sale,  and  to  have  tile  title  deeds  in 
the  possesaioa  of  D.  delivered  up. — Secondary 
evidence  of  the  mortgage  deed  of  1856  under  tho 
cuoumstanees  admittedf.     Heath  v.  Oubalock 

015 

aVAUFICAXIOK  OE  lUItECTOB— Company— 
Contr^nUcry — Withdrawal  from  Office — Lapse  of 
Time.']  In  Maroh,  1865,  G,  was  asked  hj  tho 
board  to  beooAo  a  director  of  a  limited  company. 
He  attended  two  board  meetings  in  March  and 
April  and  signed  the  attendance  book.  He  also 
saw  and  permitted  to  be  issued  in  April,  for  the 
ptDpose  of  raising  further  capital,  a  prospectus,  in 
which  his  name  appeared  as  a  director,  of  tho 
companv.  On  the  4th  of  May  O.  wrote  ^o  say^ 
that  as  his  name  had  be^n  of  no  assistance  to  the 
company,  he  would  withdraw.  On  being  after- 
wards aiuced  by  the  secretarv  to  qualify  as  direc- 
torj  he  wrote  on  the  2nd  of  June  to  say  that  if  the 
secretary  considered  he  (G.y  remained  as  director 
of  the  company,  he  ((r.)  begged  leate  again  to 
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<lTrALIFICATIOK  07  jaKEffrGEr-continued, 
withdraw ;  and  that  he  had  no  intention  of  de- 
parting from  his  letter  of  earlier  date.  (?.  never 
received  any  director's  fees ;  he  did  not  expressly 
agree  to  take,  nor  did  he  apply  for  any  shares, 
and  none  were  ever  allotted  to  him ;  nor  was  any 
further  step  token  until  the  winding-up  of  the 
company  in  1870.  No  application  was  made 
against  G.  in  the  winding-up  until  the  year  1874. 
— I'he  Court  having  found  upon  the  facts  that  O. 
never  had  a  fixed  intention  of  heooming  a  direc- 
tor, though  for  some  weeks  he  was  so  called  : — 
MM  (independently  of  the  lapse  of  time),  that  G. 
was  not  liable  to  be  placed  on  the  list  of  contri- 
hutories  for  the  quf^ification  number  of  shares : 
and  summons  of  official  liquidator,  seeking  to  have 
him  settled  on  the  list,  dismissed,  but  without 
costs.  In  re  Fbeebold  and  Gekebal  Investment 
Company.    Green's  Case     -         -         -     488 

SAILWAT   COXFAITT— Costs  — Lands  Clauses 
Act    -  -         -  -        978,888 

See  Costs  tndeb  Lands  Clauses  Act. 
1,2. 

Compulsory  powers — ^Notice  to  treat  -     714 

aee  Coupulsobt  Powers. 

—  Scheme  of  arrangement  -  -     666 

See  Scheme  of  Arrangement. 

^—  Superfluous  lands         ...     868 
See  Superfluous  Lands. 

BAILWAT  STOCfK — Donatio  mortis  causft       474 
See  Donatio  Mortis  CausI. 

BSAL  ESTATE  ^Apportionment  of — Fund  repre- 
senting real  estate  -  -         -     218 
See  Apportionment — Tenant  fob  Life 
and  Remainderman. 

Proceeds  of  sale — Condition  in  restraint  of 

marriage      ....     510 
See  Restraint  of  Marriage. 

<— —  Undisposed  of — Costs  of  administration  678 
See  Costs  in  Administration  Suit. 


mtinued. 

the  £8000.  On  adjourned  summona ; — HM^  that 
the  receiver  must  be  discharged,  and  the  (enani 
for  life  be  let  into  possession  of  the  estates. 
Tewart  V,  Lawson    -         -         -         -     tfO 

Liquidation — Appointment  before  re^stn^ 

tion  of  resolution    -  -  - 

See  Injunction  in  Bankruptct. 

BECTIEICATIOll' — Register  of  shareholders 

[16, 17.  a.. 
See    Contract    for   faii>up    Shared 
1,  2,  4. 

BEOISTBATIOK — Contract  for  paid-up  sharps 

[16.  17,11.,  96, 

See   Contract    for    paid-up 
1—4. 

Resolution  of  creditors — ^Liquidation 

Stie  Meeting  of  Creditors.    2. 


Witt^Tenant  for  Life  and  Be- 
maindennen — Trustees  to  pay  Debts  out  of  Rents-^ 
Sales  of  Parts  of  Estates — Tenant  for  Life  entitled 
to  Possession."]  Testator,  who  died  in  1844,  de- 
vised to  trustees  a  moiety  of  his  real  estates  upon 
trusts  for  his  son  for  life,  with  remainder  to  his 
grandson  for  life  and  his  sons  in  tail,  and  to  pay 
all  his  debts  and  sums  of  money  as  he  should  owe 
at  the  time  of  his  decease,  whether  by  way  of 
mortsrngc,  bond,  or  otherwise,  including  a  sum  of 
£8000  charged  upon  the  estates ;  and  he  directed 
that  the  rents  and  profits  of  the  estate  should  be 
received  by  the  trustees  and  be  applied  in  liquida- 
tion of  the  debts  until  the  whole,  including  the 
£8000,  should  be  paid ;  that  no  person  to  whom 
any  estate  for  life  or  in  tail  was  limited  should  be 
entitled  to  the  rents  and  profits  until  the  estates 
were  totally  disincumbered  and  clear  of  debts ; 
and  that  the  trustees  should  invest  the  moneys 
which  come  to  their  hands  upon  good  security  at 
interest  until  the  same  should  be  applied  in  pay- 
ments under  the  trusts.  A  receiver  had  been 
appointed.  The  whole  of  the  debts  had  been  paid 
excepting  the  £8000,  by  sales  of  parts  of  the 
estates  imder  orders  of  the  Court,  ami  there  was 
an  accumulat'on  fund  in  Court  sufiScient  to  pay 


Yorkshire  Registry  Act — ^Priority      -     S50 

See  Yorkshire  Rbgistrt  Act. 

UETt'KAaE  OF  TUBXt— Appointment  of  BdAor  as 
Eocecutor — Intention  to  forgive  Debt — InannpkU 
Gift.]  B.  borrowed  £1100  &om  his  stepmoUier, 
who  lived  in  his  house,  paying  £212  10s.  a 
quarter  for  board ;  and  it  was  Agreed  that  the 
debt  should  be  paid  off  by  a  deduction  of  £100 
from  each  quarter's  payment  DeductioDa  of  this 
amount  were  made  for  two  quarters,  bat  on  the 
third  quarter-day  the  creditor  refused  to  make 
any  further  deduction,  and  paid  the  full  amoant 
of  £212  10^.,  and  continued  down  to  the  time  of 
her  death  (which  took  place  more  than  four 
years  afterwards)  to  pay  to  B.  the  like  qaarterlr 
sum.  B,  was  appointed  sole  executor  of  hu 
stepmother,  and  proved  the  will :  and  a  suit  for 
I  administration  was  instituted : — HM,  that  the 
t  debt  was  gone:  first,  because  the  appointment  of 
B.  as  executor  released  the  debt  at  law,  and  any 
claim  in  eq^uity  was  rebutted  by  evidence  of  a 
continuing  intention  on  the  part  of  the  testatrix 
to  give ;  and,  secondly,  because  the  intention  of 
the  testatrix  to  give  B.  the  sum  of  £900  was 
completed  by  nine  quarterly  payments  of  £212  ^f^. 
each.    Strong  v.  Bird         ...     915 

SENT — Distress — Tenants  in  common  -  S81 
See  Dibtebbs  on  Joint  Propebtt. 

— —  Intermediate — Child  en  venire  samere — ^Resi- 
duary devise  -  -  -  9 
See  Child  en  ventre  sa  mIirb. 

Unpaid — Gift  of— Mortmain  -     19S 

See  MoBTif  AiN.    2. 

BXPirOKANT  QiaT-'Will--Gift  for  absolute  Use 
of  Legatee — Subsequent  Bequest  of  Monejf  remain- 
ing after  Death  of  Legatee.}  Testator  gkve  all  his 
real  and  personal  estate  to  trustees  upon  trast. 
after  paying  his  debts,  to  pay  the  residue  of  his 
personal  estate  to  his  wife  for  her  own  absolute 
use  and  benefit,  and  the  rents  and  annual  income 
of  his  real  and  leasehold  estates  to  her  during  her 
life;  and  after  making  provision  for  certain 
legatees  and  annuitants,  he  gave  his  ire^old 
estate,  after  the  death  of  his  wife,  to  his  grand- 
son ;  and  all  the  money  (if  any)  that  shooid  be 
remaining  after  payment  of  his  wife's  just  debts, 
he  gave  to  legatees,  named  as  tenants  in  oommoo, 
equally.  The  widow  died  shortly  after  ths 
t^tetor,  intestate : — HtJdt  that  she  took  an  ahso- 
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BJEFUOKANT  QUT— continued.  -7 

lute  interest  in  the  residuary  personal  estate,  and 
that  it  belox^ed  to  ber  neat  of  kin.  Fsrbt  «. 
IVIxBBrrr  -----     1^ 

'BMCaSIOV  OF  ALLOTMZNT— ComiJany— ZTSra 
V4re$  CoiUraetJ]  A  oompany  was  formed  in  1871 
:with  a  capital  divided  into  shares  of  £5  each« 
The  capital  not  haying  been  all  taken  np,  the  direc- 
tors passed  a  resolution  that  ^ach  o&  the  exisiii^ 
shareholders  should  have  the  option  of  taking  the 
miisbucd  shares  at  £1  each  in  proportion  to  his 
boldiug.  Allotments  were  made  of  shares  in  pur- 
snance  of  this  resolution  to  various  persons,  in- 
cluding £.y  one  of  the  direoters.  '  Aftet^vftrda  it 
«M  dllK)ov^:«d  Ihat  the  transaction  was  ultra  vires, 
and  the  direotGTS  passed  a  resolution  rescinding 
their  preyious  resolution  and  the  allotments,  and 
J3*9  name  was  never  plaoed  on  the  register  of 
shareholders  in  respect  of  then.  The  company 
haying  heea  wound  up  compulsorily  >^Seld,  that 
the  rescission  wu  Yojid,  and  that  B,  was  not  a 
contributory  in  respect  of  the  ah^es  so  allotted  to 
him.  In  re  Essex  Brewki^T  CoiApAifv."  Bar- 
HBTrtOASB      -  -  -  -  -      507 

BESOLUnOV— Liquidation<--Me6tiBg  of  creditara 
-^Registration  •  -  -  706 
See  micBTiKO  of  OnxDivoBf.    2. 

UUrh  «f  rev^Hesdssion  of  olletment  -^     607 

See  RmnssiDN  of  Allotment. 

BXSTBAIHT  0?  KAILBIAOE— J>^acy— CotuftY/on 
— Fund  arising  from  Proceeds  of  Sale  of  BeaU^f^ 
Mixed  Fund.']  A  condition  subsequent  in  re- 
straint of  marriage  is  toid  if  ai^nexed  to  a  gift  of 
the  income  arising  from  a  mixed  fund  consifiting 
of  the  proceeds  of  sale  of  real  estate  and  pure 
personal  estate : — Sembte^  such  a  condition  is  also 
▼oid  if  the  gift  be  of  income  of  a  fund  arising 
from  the  proceeds  of  sale  of  realty  only.  Bellaibs 
V.  Bellaibs     -         -         -         -         -     5X0 

&ESTBAIH1!  OF  TUAJO^Bond^CondUiim'-' 
Ckmnderaium-^Continvance  cf  previoue  Ettgaqe^ 
meni-^Bighi  to  dismiss  at  Wiu-^InterlocutBrp  In'- 
juiustion.']  A  legal  considaiation  of  anv  yarao  is 
sufficient  to  support  a  contraet  ip  partial  restraint 
of  trade ;  and  the  Court  will  not  inquiro  as  io  it«^ 
adequacy. — The  Plaintiff,  a  surgeou^  engaged  the 
Defendant  (who  was  not  qualified  to  practise,  but 
was  -studymg  with  a  riew  to  pass  the  necesisary 
elUunination)  to  assist  him  in  his  practice,  the  en-  j 
gagement  being  terminable  at  the  will  of  either  | 
patfty.  Subsequently  th«  Defendant,  preyi6uBly 
to  going  up  to  pass  his  examination,  executed,  at 
the  request  of  the  Phkhittf,  a  ^OQd«  «hieB  'was 
conditioned  to  be  yoid  if  the  Defendant  should 
not  pxaotise  within  certain  lijnits,  but  which  con- 
tained no  express  agreement  on  the  part  of  the 
Plaintiff  to  continua  the  Oefendanrs  employ* 
ment  The  Defendant  remained  in  th«  Plaintiirs 
employment  for  about  three  months  afterwards^ 
ana  was  then  dismissed.  He  sabaequently  com- 
menoed  praotising  within  the  prescribed  limits, 
and  a  sut  was  iuatituted  to  restrain  him  from  so 
doing ; — Eeldj  that  an  agreement  by  the  Plaintiff 
to  eontinue  the  Defendant's  employment  on  the 
old  terms  could  be  inferred ;  that  there  was  con- 
sideration to  support  the  bond ;  and  that  the 
Plaintiff  was  entitled  to  an  injunction : — Held, 
also,  that  the  point  was  one  that  ought  to  be 
Vol.  XVin.— Eq.  3 


SE8TRAIRT  OF  TBADJi^ contftiued, 

decided  on  motion  without  waiting  for  the  hear- 
ing.   GBAysLY  V.  Babnard  ....     518 

SSVZS8AI  OF  JTJSOMZHT  —  Bepaijment  of 
Amount  of  Judgment — Interest.^  Persona  who  by 
the  order  of  an  inferior  Court  have  been  im- 
properly compelled  to  pay.  money  to  their  oppo- 
nents in  the  suit,  are*  upon  the  reversal  of  such 
order  by  a  Court  of  Appeal,  entitled  to  haye  the 
fllmount  repaid  with  interest  at  4  per  cent,  from 
the  time  of  payment.  Mebchant  Banking  Com- 
PAjnr  V.  MAtp  -----     659 

BIOBT  OF  SPOBTINO— Threatened. violation  259 

See  BiJLL  QULi  TlHKT. 

BIVBBr— Pollntion  of  -         -         «     172 

See  POLLPTIOll  <M  BlVBB. 

I  t 

I 

flAUt— By  Court— Tnfani^s real  estate— Conyersion 

See  CONVBBSIOK.  •,  c  ; 

Land — Conditional  a6ceptanbo  -      180 

\  '     See  ConDiTipNAL  Acceptance.. 
—  Partition  suit — ^Infant  -         •-  ■        -     887 
See  PABTrnoH  Suit, 

-^ —  Beal  estate-p^tatute  of  Frauds  -     1,  4 

See  Fbauds,  Statute  of.    1,  2.     ^    _ 

-^  Beal  estate— Trust  for  sale-^Iaterest      801 
See  Intebest  on  Ltf^QApiES. 

Superfluous    lands— Metxopotitan    District 

Railway  '      -  ,-     .     -      /  fli-^^^ 

* ' '         See  8trpEMT.rotTS  Lands.     "   '  -         '^ 

SATI8FACTI0K— Annuity  settled  by  deed— Gift 
by' will         -  -         l"*    ^    i  ^^^fl 


See  Election. 

-Legacy    - 

See  Ademption.' 
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OF  ABBA90Z1CENT— JfiioZven^  BaUway 
Cdmpany — Suspense  Period — IdabiliUes  existing  at 
Date  of  Arrangement — Substitution  of  Veb^ure 
Stock  fir  D^>entures.}  An  Act  which  w^s  passed 
with  a  yiew  to  relieying  a  railway  oompany  from 
pressure  by  its  creditors  proTided  tbr  th^  ime^f 
seyeral  diffeccnt  classes  of  irredeemable  deb^tetnre 
stock  to  judgment  debtors  and  different  olassas  of 
debenture  holders  in  aubstitntiott  for  their  exist- 
ing securities,  and  asothes  class  of  debenture 
stook  for  arrears  of  interest  on  debentures  exist- 
ing at  the  date  of  Uie  pssaing  of  the  Aot,  and 
thereby  treated  as  being  oapitsiiUBd;  and  a  sus- 
pense period  waa  created  within  whioh  no  action 
or  suit  was  allowed  to  be  commenced  without 
leaye,  except  in  respect  of  liabilities  contracted 
After  the  passing  of  the  Act,  with  certain  specified 
exceptions  :-^He2d)  that  the  debenture  stock  so 
issued  was  within  the  protection  of  the  Act,  and 
that  the  holders  were  not  entitled  without  leaye 
to  institute  a  suit  for  the  purpose  of  obtaining 
payment  of  interest  in  arrear.   London  Financul 

A^OGIATION   V.  WbXXHAM,  MoU>,  AND  OONKAH'S 

QcAT  Railway  Comfant     •         •         .     666 

BOEOOIr— Transfer  to  School  Board— Conditions 
of  foundation  -         .         .     608 

See  Tranbteb  or  School  to  School 

BOABD.  [608 

BOSOOUIABrat— Dismissal  of— Public  Schools 
Act,  1868     ...  -       28 

See  DxsmsBAL  ov  Schcolhasteb. 
F  2 
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SECOIVD  SDITIOK— Copyright  in  book—Implied 
agreement  witn  pnblisher  -  -     407 

See  GopTBiOBT  in  Book.    2. 

BZPABATE  ESTATE — French  law  of  community 
See  Ybstiko  of  appointbd  Shabe.    [687 

*—  Copyright— Agreement  with  publisher  497 
See  CoPTBiGHT  IN  Book.    2. 

8EBTICE  OTTT  OF  TEE  7USI8DICTI0V— ProetuM 

— Petition^]  Where  a  respondent  to  a  petition 
was  out  of  the  jurisdiction,  the  Court  made  an 
order  fur  substituted  service,  and  also  gave  leave 
to  the  petitioner  to  serve  the  respondent  abroad. 
In  re  Bonelli's  Eubotbio  Telegbafh  Cohpant. 
Cook's  Claim  -----     655 

8ET-0n — Banker's  balance— Advance  by  banker 
See  Banxkb's  AooorNT.  [196 

— -  Debt  of  agent — ^Rents — Commission  •  196 
See  Set-oft  of  Debt  of  Agent. 

— —  Two  eieoutors — One  indebted  to  testator — 
Costs  of  suit-  "         "         -     680 

See  Joint  Betaiheb  of  Sqlioitobs. 

8ST-0FF0FDSBT0FA0EHT— ObmmJMtofi.]  At 
the  death  of  a  testator  a  sum  of  £90  for  rents  col- 
lected, but  not  paid  over,  remained  in  the  hands 
of  his  Agent,  and  a  larger  sum  was  due  to  the 
agent  for  commission  on  rents  collected  >— Held, 
that  the  £90  must  be  set-off  against  the  larger 
sum  due  for  commission,  and  was  not  to  oe 
treated  as  an  asset  of  the  testator.  Thomas  v. 
Howell  -----     196 

SETTLEMEHT  —  Covenant  to  settle  future 
property  -  -  -  -  486 
See  CovENAifT  to  settle. 

—  Name  and  arms  clause — Statute  of  Limita- 

tions -----     290 
See  Limitations,  Statute  of.    2. 

—  Pergonal  representatives  held  to  mean  ex- 

ecutors        -  -         -  -     686 

See  "  Pebsonal  Bepbesentatives." 

Wife's  equity  to  -  -  -         -     487 

See  Equitt  to  a  Settlement. 

BEWAOS— Pollution  of  river— Board  of  works 

See  Pollution  of  Eivbb.  [17S 

SHAKES— Crediting  future  calls — ^Payment  by 
money's  worth         -  -  -     670 

See  Payment  fob  Sbabes  bt  Monet's 

WOBTH. 

— ^  Extraordinary  dividend  -         «     696 

See   Dividends   whetheb   Income    ob 
Cobfus. 

— ^  Paid-up,  contract  for— Companies  Act,  1867 

[16, 17,  n.,  95.  5iS 
See  CoNTBAOT   FOB   paid-up    Shabes. 
1—4. 

SHORT  CAUSE— iZtOe  ob  to  Hearing,']  The  Court 
laid  down  the  following  rule  for  hearing  short 
causes:— The  certificate  of  Plaintiifs  counsel  is 
a  primd  facie  ground  for  setting  down  the  cause. 
The  Dehsndant  who  has  not  consented  mav  ap- 
pear, and  if  he  can  shew  any  &ir  reason  why  it 
should  not  be  heard  as  a  short  cause,  it  will  go 
nto  the  general  list;  but  otherwise  it  will  be 
heard  without  the  Defendant's  consent  as  a  short 
cause. — In  a  voit  by  a  Plaintiff  claiminc:  to  be 
one  of  the  ne?  t  of  kin  of  an  intestate  against  the 


SHOBT  CAVSZ— continued, 

administrator  (the  Solicitor  to  the  Treasmy)  the 
cause  was  heard  short,  and  a  decree  wss  made 
notwithstanding  that  tlie  Defendant  obje«tad  en 
the  ground  that  a  search  wos  being  prosecatei 
for  documents  which,  if  found,  wouM  prove  the 
Plaintiff  to  be  illegitimate.    Fslsikad  v.  Gsat 

[» 

SOIICnOE — Liability  of  firm  for  mlsappropria- 
'  tion  by  one  -  -  -         -    811 

See  FiBM  OF  Solicttobb. 

Signature  of  notice  of  meeting  of  ereditnn 

— ^Liquidation  by  arrangement    -    701 
See  Meetino  of  Cbeditobs.    1. 

—  Joint  retainer  by  two  Defeodants 

See  Joint  utairbb  of  Soucitob. 

SPECmO  LEOACT— Apportionment 

See  Appobtionment  of  Dividesd. 

SPECIFIC  PEBTOBICAEGE— Conditional  — A^ 
oeptance  of  offer      -  -         -    IW 

See  Conditional  Aockptangb. 

-^Mistake  in  interest  of  vendor— Compesaa- 
tion   -         -         -  -        -    6tt 

See  Specdto  Pekfobmancb  with  Cox- 
fbnsation. 

statute  of  Frauds — ^Vendor  not  named  1, 4 

See  Fbauds,  Statute  of.    1, 2. 

SPECIFIC  PERFOBXAECE  WITH  OOXPUIA- 
TIOK—  Vendor  and  Purchaeer — Agreement  to  rO 
Entirety  of  Fee  Simple — Iniertd  in  Mmety— 
JbaiemmuA  Vendors  agreed  to  sell  the  eatiiety 
of  certain  freehold  property  for  the  sum  of  £6(i00, 
and  to  make  out  a  good  marketable  title.  The 
purchaser,  in  consequence  of  delavs  on  the  put 
of  the  vendors,  filed  a  bill  for  spednc  performioce 
of  the  agreement  It  was  smbeequentlj  dis- 
covered that  tlte  vendors  were  entitled  to  onlj  » 
moiety  of  the  property: — Held,  that  the  |ni- 
chaser  was  entitled  to  a  decree  for  specific  pe^ 
formance  of  the  agreement  by  the  vendon  of 
their  moiety,  with  an  abatement  of  one-half  of 
the  purchase-money. — Barwee  v.  Wood  (Law  Bep. 
8  Elq.  424)  and  Cattte  v.  WiOunmn  (Law  Bep. 
5  Ch.  534)  observed  upon.    Hoopeb  t.  Siusr 

BaILET  V  PiPEB  «  .  -  - 


STATUTES: 

2  ft  3  Anne,  c.  4— ForfcilU'rv  120^ry  -    SM 

See  YoBKSHiBE  Rbqirbt  Act. 

3  ft  4  Will.  4,  c.  27,  s.  U^Limiiatim     W 

See  LiHrrATioNS,  Statute  of.  2. 
8.25      -  -  .  ^     -    «6 

See  Limitations,  Statute  of.  1. 
3  ft  4  WilL  4,  c  42,  s.  2S^ Amendment  <^  Uv 

See  Intbbbst  on  ungebtain  Snc.     [IH 

5  ft  6  Vict.  0.  45,  s.  2&~OSopyn^       -    ^ 
See  CoPTBiQHT  IK  Book.    1. 

8  Vict  c  IS— Landi  Gaueee     - 
See  Pathxnt  out  of  Cocbt.   2. 

8.25     - 
See  Submission  to  Abbitbatm. 

S.70      -  -         -        -    ITS 

See  Costs  undeb  Lands  Claubii  Act.  L 


199 


S.80     - 


See  Coots  undeb  IaISDs  Clausb  Act.  1 
8  Vict.  c.  20,  s.  lO^RaHway  Clautet   -    HI 

See  COMPULBQBY  FOWSBS. 


Bq.  Vol.  XVin.] 


INDEX. 


771 


STATUTES—  continued. 

11  &  12  Vict.  c.  63,  8S.  45,  46— Pti62ic  Health 
See  Pollution  of  Biyzb.  [178 

17  &  18  Vict.  c.  125,  s.  17 — Common  Law  Pro- 
cedure -  -  -  -  689 
See  SuBMiBSiON  to  Abbitration. 

23  &  24  Vict  c  38,  s.  ll^Law  of  Property 

[880 

See    iNYmTMENTS    SANOTIONED    BT    THE 

Coubt. 

24  &  25  Vict  c.  61,  b.  4— £oca2  Government  178 

See  PoLLUTioy  of  Biybb. 

25  &  26  Vict.  c.  89,  s.  85~Cbmpantes 

[16, 17,  n.,  648 
See   Contract    fob   paid-up    Shabbs. 
1,2,4. 

M.  199,200      -  -  -     661 

iSS00MlBBXPBESBNTATION  BT  PbOMOTEBS. 

27  A  28  Vict.  c.  112-^udgmenU  -     898 

See  JuDOMBNT  Cbeditob. 

30  &  81  Vict  c.  131,  8.  25      16, 17,  n.,  95,  648 

See  GoNTBAcr   fob    paid-up   Shabxb. 
1-4. 

8.25    -  -  -  -     670 

See  Payment  fob  Shares  by  Money's 

WOBTH. 

31  &  32  Vict  c.  40,  s.  3—PaHiUon      -     887 

See  Pabtition  Suit. 

31  &  32  Vict  c.  118— Pti&^tc  SchooU  Act       88 

See  DismsBAL  of  Sohoolhasteb. 

81  &  82  Vict  c  cocxni.— Metropolitan  Din- 
trictSaUway  -  -  -     868 

See  SuPEBFLUous  Lands. 

32  &  33  Vict.  c.  71,  88.  8,  9,  SO— Bankruptcy 

See  Petitioning  Cbeditob.  [876 

88.16,40        ...       706 
See  Meeting  of  Cbeditobs.    2. 

8. 19     .  -  -  -     701 

See  Contempt  of  Coubt. 

88.  28,  80,  8ub-8.  10,  84, 125  -     706 

See  Annulling  Adjudication. 

8. 126    -         -         -         -     849 
See  Cbeditob  BOij>iNa  Seoubitt. 

33  &  34  Vict.  c.  35— Apportionment      -     818 
See  Apportionment — Tenant  fob  Life 

AND  BeMAINDEBMAN. 


See  Apfobtionment  of  Diyidends. 

33  &  34  Vict.  o.  IS'-Elementary  Education 

[608 
See  Tbansfeb  of  School  to  School 

BOABD 

8TO0XBBOKIS— Custom  of  Stock  Exchaoge  188 
See  CtSTOH  of  Stock  Exchange. 

8UBMIB8I0K  TO  AUITBATIOV  —  Content  — 
Common  Law  Procedure  Act  (17  A  18  Vict,  e, 
125),  «.  17  —  Lande  Claueee  Coneolidation  Act, 
1845  (8  Viet,  e.  18),  «.  25.]  The  reference  to 
arbitration  of  a  question  of  disputed  compensation 
pursuant  to  sect  25  of  the  Lands  Clautee  Coneoti- 
dation  Act,  is  a  *'  submission  to  arbitration  by  con- 
sent" within  the  meaning  of  the  17th  section  of 
the  Common  Law  Procedure  Ad,  and  the  sub- 
mission may  bo  made  a  rule  of  Court.  Ex  parte 
Uabpeb  -         ...         -     689 


BUPEBVLirOlTS  LAJBTDB  —  Batlicay  Company— 
Power  to  let  for  Terms  —  Sale  —  Metropolitan 
District  Bailway  Act,  1868.]  The  Metropolitan 
District  Railway  Act,  18i)8,  gives  the  company 
unrestricted  powers  of  sale  over  their  lands  not 
actually  used  for  the  railway.    Tomlin  v.  Budd 

[868 
STJBFLTTfr— After  gift  to  keep  up  tombstones   114 
See  HoNOBABY  Trust. 

SUBPEHBB  PKBIOD— Scheme  of  arrangement  of 
company— Debeoture  stock  -  666 
See  Scheme  of  Abbanoement. 

TAZATIOK  OF  COSTS— Joint  retainer  of  solicitors 
See  Joint  Bktaineh  of  Solicitobs.  [680 

TEFAKT  nr  C0]aC0V--Di8tress— Separate  at- 
tornments -  I..  .  .  891 
See  DisTBEss  on  joint  Pbopebty. 

TOrANT  FOB  LIVB  AlH)  BEMAnrDSBXAH'— 

Apportionment — Beal  estate        -     818 
See  Apportionment — Tenant  fob  Lifk 

AND  BeMAINDEBMAN. 

—  Dividends  on  shares     -  -  .     990 

See   Dividends,   whethbb   Income   ob 

COBPI^S. 

Enjoyment  in  specie — ^Wasting  securities 

See  Enjoyment  in  Specie.  [f 

Beoeiver — Bight  to  possession  -     400 

See  Bbcetveb. 

Waste      -         ....     806 

j8e«  Waste. 

TXSAST  nr  TAIL— Infant— Sale  of  real  estate  by 
Court — Conversion     -  -      -     198 

See  Conversion. 

TEBEATXVED  TIOLATIOH  OF  BIGHT    -     860 

See  Bill  quia  Timet. 

THBZATSNIKG  LEGAL  PEOCBKDIKGS— Ltffjsm 
Patent — Preeumption  a$  to  Validity— Plaintiff 
formerly  Licensee  of  the  Patent.']  The  Court  will 
restrain  a  patentee  from  issuing  circulars  threaten- 
ing legal  proceedings  against  infringers  unless  he 
will  undertake  to  commence  proceedlDgB  to  assert 
the  validity  of  his  patent ;  and  the  faet  that  tlie 
party  seeking  the  aid  of  the  Court  was  formerly 
a  licensee  of  the  patent  under  the  patentee,  and 
had  himself  concurred  in  issuing  similar  circu- 
lars, does  not  prevent  the  Court  interfering  after 
the  expiration  of  the  license.    Axmann  v,  Lund 

[880 

TDCBEB— Thinnings— Cut  timber  -  -     806 

See  Waste. 

TITLE  DEEDB—Delivery  up  of       -         -     815 

See     PUBGHABE     FOB    VaLUB     WITHOUT 

Notice. 

TRADE  llABiK— Infringement— No  Evidence  of 
Deception — Dearee  of  Likenees.']  Bill  by  traders, 
praying  for  a  declaration  of  their  right  to  a  cer^ 
tain  trade  mark,  and  for  an  injunction  to  restrain 
Defendants  from  using  a  brand  alleged  to  be  an 
imitation  of  it,  dismissed  with  costs,  there  being 
no  evidence  of  actual  deception,  and  no  such  imi- 
tation of  the  Plaintiffs'  trade  mark  as.  in  the 
opinion  of  the  Court,  made  deception  prolMble. — 
Seixo  ▼.  Provezende  (Law  liep.  1  Ch.  192)  dis- 
cussed.   Cope  v.  Evans        -         -         -     188 
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TBAH8FER  OF  LEASE — Incomplete  transfer    11 
See  Voluntary  Gift. 

TBAHBFEB  07  SCHOOL  TO  SCHOOL  BOAED— 

School  Trustees — Elementary  Education  Aet^  1870 
(33  d-  34  Vid.  o.  Idy-Consent  to  Alienation- 
Conditions  of  Foundation.']  Under  section  23  of 
the  Elementary  EduecUion  Act,  1870,  managers  of 
elementary  schools  are  empowered  to  make  ar- 
rangements for  the  transfer  of  schools  to  school 
boArds  formed  under  the  Act,  but  it  is  provided 
that  where  there  is  any  instrument  declaring  the 
trusts  of  a  school,  and  such  instrument  contains 
any  provision  for  the  alienation  of  the  school  by 
any  persons  in  any  manner  or  subject  to  any  con- 
Bent,  such  an  arrangement  shall  only  be  made  by 
the  persons  in  the  manner  and  with  the  consent 
80  provided;  and  it  is  also  provided  that  the 
Education  Department  of  the  Privy  Council  shall 
consider  and  have  due  regard  to  any  objections 
and  representations  respecting  a  proposed  transfer 
which  may  be  made  by  any  person  who  has  con- 
tributed to  .the  establishment  of  such  schools. — 
The  14th  section  of  the  Act  also  provides  that  no 
religious  catechisms  or  formulary  which  is  dis- 
tinctive of  any  particular  denomination  shall  be 
taught  in  any  board  school : — Heldy  that  in  the 
case  of  a  school  established  by  and  united  with 
the  National  Society,  on  the  express  condition  that 
the  children  attending  it  were  to  be  instructed  in 
the  Holy  Scriptures  and  in  the  Liturgy  and 
Catechism  of  the  Church  of  England,  the  instru- 
ment declaring  the  trusts  of  the  school  providing 
that  the  school  was  to  be  always  in  union  with, 
and  conducted  according  to  the  principles  of,  and 
in  furtherance  of  the  ends  and  designs  of,  the 
National  Society^S  but  containing  no  provision 
whatever  for  its  alienation,  the  consent  of  the 
National  Society  waa  not  required  to  a  transfer  of 
the  school  to  a  school  board ;  and  that  the  proper 
mode  for  the  'society  to  give  effect  to  any  objec- 
tions to  a  transfer  was  by  appearing  before  the 
Education  Department.  National  Societt  v. 
School  Boabd  of  London.  Aotornky-Genebal 
V,  English       -----     608 

TBTTST — Breach  of— Purchase  for  valne  without 
notice  -  -  -  -     215 

See    Purchase   fob   Yalt7X    wrrnouT 
Notice. 

Declaration  of— Hallway  stock  -     474 

See  Donatio  Mortis  CAtsit. 

Declaration  of— Voluntary  gift  -       11 

See  Voluntary  Gift. 

—^Express — Statute  of  limitations — ^Trust  for 

sale 846 

See  LnfTTATiONS,  Statute  of.    1. 

— ^  For  payment  of  debts  out  of  estate — ^Posses- 
sion of  tenant  for  life        -  -     490 

iS^BEQBIVER. 

-^—  Ignorance  of— Non-liability  of  trustee     684 
See  LiABiLiTT  OF  Trustee. 

—  Precatory—"  In  full  confidence  "       -     414 

See  Precatory  Trust. 
— —  To  keep  up  tombstones  -  -     114 

See  Honorary  Trust. 

TB17STES — Accounts — ^Delay  in  filing   bill  for 
account— Costs        -  -  -     856 

See  Trubtek*b  Accounts. 


TRUSTEE— continued. 

Adverse  po^ession  by  -  -         -    820 

See  Limitations,  Statute  of.    3. 

Charity — Money    paid    into   Court   uii'^- 

Lands  Clauses  Act  .  -        279,  65S 

See  Payment  out  of  Court.    1, 2. 

Liability  of— Ignorance  of  trust         -    63i 

See  Liability  of  Trustee. 

Power  to  raise  portions — Coats  -    541 

See  Portions. 

Power  to  retain  in  specie         -         -    422 

See  Enjoyment  in  Specie. 
Right  to  indemnity        -  -         -      IB 

See  Liabiuty  of  Executor. 
TETJSTEE'S  AOCOXTHT»— Bi7/ /or  Account— La^ 
of  Time — Negligence  in  omitting  to  freep  Ac^Oihi' 
— Costs.']    Tne  estate  of  a  testator  who  dini  i  i 
1882  was  distributed  in  1847,  aa  the  e^ideD.- 
shewed,  at  the  written  request  of  the  per^^>^> 
beneficially  entitled.    Another  part  of  the  e^tat 
which  fell  in  in  1852  was  distributed  also  at  th<. 
request,  but  not  in  writing,  of  the  beneficiari«  ?, 
and  in  IS71  the  acting  trustee  died.   Noaccouni^ 
or  vouchers  were  forthcoming  from  the  trusteei.— 
Bill,  filed  in  1872  by  one  of  the  beneficiaries  a  1 
her  husband  against  the  surviving  trustee,  m  1 
the  representative  of  the  deceased  trustee,  for  ad- 
ministration, dismissed;  but  owing  to  the  Dili- 
gence of  the  trustees  in  not  keeping  accounts  an  1 
vouchers,  without  costs.    Payne  v.  Ktenb      356 

ULTRA  VIRES— Rescission  of  invalid  allotment 
See  Rescission  of  Allotmsnt.         [Wt 

T7HPAID  REKT8— Mortmain  -  -     19S 

See  Mortmain.    2. 

T7BER  OF  BUILDIKG^ — Ancient  lights  -  54^ 
See  Light  and  Am. 

TTHBOITHD  IHSD — Person  of — Dissolution  I 
partnership  .  -  -     265,  268.  a 

iSSse  Dissolution  of  Partnership.    1,  l' 

Person  of— Next  friend  -  -     28i 

See  Next  Friend. 

VENDOR  Ain)  PURGKABER — ^Agentpurchasir.J 
for  his  own  benefit  -  -     62^ 

See  Agent  furchasino  fob  htmhfif. 

—  Conditional  acceptance  of  offer  -     18( 

See  Conditional  Acceptance. 

Purchase  for  value  without  notice     -     211 

See  Purchase  fob  Value  without  No 

TICB. 

—^-Specific  performance  with  oompensation- 
Moiety  of  estate      -         -  -     68; 

See  Specific  Pebfobxancb  with  Cou 
fensation. 

Statute  of  Frauds — ^Vendor  not  named    1, ' 

See  Fbauds,  Statute  of.    1,  2. 

VESTIKO  OF  APPOINTED  SHARE — Instrtumu 
creating  Power — Period  of  Vesting — Acquisition  o 
Interest  hy  Appointee — Separate  Estate.]  A  iv^i 
tator  gave  his  residuary  estate  to  trustees  u]>^>i 
trust  to  pay  the  income  to  his  daughter  for  lif 
for  her  separate  use,  and  after  her  death  to  pa 
the  fund  to  the  children  of  the  daughter  as  s)i 
should  by  deed  or  will  appoint,  and  in  default  o 
appointment  amongst  them  equally.  The  daughtt 


Eq.  Vol.  XVIII.] 
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VESTIKCh  OF  APPOIHTED  SBAXE^eontinued. 

Appointed  by  deed  the  \?bole  of  the  fund  amongst 
her  children,  giving  the  Plaintiff,  who  was  one  of 
them,  a  specked  sum  for  her  separate  use  ab- 
solutely. The  Plaintiff,  after  the  death  of  her 
grandfather,  and  before  the  date  of  the  appoint- 
ment by  her  mother,  married  a  Frencnman  ! 
domiciled  in  France,  He  died  before  the  date  of 
the  appointment,  and  there  was  one  child  only  of 
the  marriage. — ^There  was  no  settlement  on  the 
marriage,  and  the  French  law  of  community 
applied,  under  which  the  child  became  entitled, 
in  the  absence  of  any  contrary  declaration  by  the 
donor,  to  half  the  property  acquired  by  her 
mother  during  the  marriage: — Held,  that  the 
Plaintiff  must  be  considered  to  have  acquired  the 
appointed  fund  from  the  date  of  the  appointment 
only,  and  that  the  fund  not  having  been  ac<}uired 
during  the  marriage,  did  not  become  subject  to 
the  law  of  community : — Heldj  also,  that  the  fact 
of  the  gift  being  expressed  to  be  for  the  separate 
use  was  a  sufficient  declaration  to  exclude  the  law 
of  community. — In  re  FrowcTi  Settlement  (4  N.  R. 
54)  is  overruled  by  In  re  Vizard'e  Tnute  (Law 
Bep.  1  Gh.  588).    Dk  Sbrbe  v.  Clabkb     -     587 

V0LT7BTABT  QiHT— Intended  Transfer  of  Pro- 
perty— Invalid   Declaration  of  Trust.']    D,,  who 


WZ8T  BIDIHO  BEGISTBT  ACT    -  -     350 

See  YoRKSHiBE  Begistbt  A(7r. 

WILIr— Ademption    .  -  -  -     458 

See  Ademptiok. 
Annuity — Charge  on  corpus    -        4X1,  419 

See  Annttitt  chaboed  on  CoBPrs.    1,  2. 
Annuity—SatiBfaction  -  -  -     595 

See  Election. 

Before  Wills  Act          -          -  -     820 

See  Limitations,  Statute  of.  3. 

Charitable  bequest— Mortmain  88, 198 

See  Mobtmain.    1,  2. 

— ^  Enjoyment  in  specie     -  -  -     422 

See  Enjoyment  in  Specie. 

Estate  tail — Child  en  ventre  sa  mere— In- 

termediate  rents     ...         9 
See  Child  en  ventbe  sa  mebe. 

•^—  Forfeiture  of  legacy  not  claimed       -     243 
See  FoBFEiTUBB  Clause. 

—^- Honorary  trust — Gift  of  surplus        -     114 
See  UoNOBABT  Tbust. 

—  Hotchpot  clau^  ...     3x3 

See  Hotchpot  Clause. 

—  Mortmain  -  -  -  88,  198 

See  Mobtmain.    1,  2. 

Nephews  and  nieces      -  -  -     504 

See  *^  Nephews  and  Ndsces." 

Precatory  trust  -  -  -  -     414 

See  Fbecatobt  Tbust. 

— ^- Bepugnant  gift  ...     152 

See  Bepugnant  Gift. 

Beloase  of  debt — ^Appointment  of  debtor  as 

executor       ....     315 
See  Belbasb  of  Debt. 

Trust  for  sale— Statute  of  Limitations     246 

See  Limitations,  Statute  of.    1. 


was  possessed  of  leasehold  premises  and  stock-in- 
trade,  shortly  before  his  death  purported  to  make 
a  voluntary  gift  in  favour  of  his  grandson  E.,  who 
was  an  infant  and  who  assisted  in  the  business, 
by  the  following  memorandum,  signed  and  in- 
dorsed on  the  lease :  **  This  deed  and  all  thereto 
belonging  I  give  to  E.  from  this  time  forth,  with  all 
the  stock-in-trade.'*  The  lease  was  then  delivered 
to  E.*6  mother  on  his  behalf: — Held^  that  there 
was  no  valid  declaration  of  trust  of  the  property 
in  favour  of  E. — Richardson  v.  Richardson  (Law 
Bep.  3  Eq.  686),  and  Morgan  v.  MdUeson  (Law 

Bep.  10  Eq.  475)  not  foUowed.      Bichabds  v.  .  •nrrwrtTVA^irD    ru  *     n-     -j  *• 
Delbbidob      -  -  -  -  -       11  '  ^^^nroXHO-UP-Costs  of  hqmdaUon 

I  See  LiQUiDATOB. 

WASTE — Tenant  for  Life  and  Remainderman — 

Timber — Thinnings — Property  in  Trees  tohen  cut 
doum — Local  Custom,  Although  a  tenant  for  life 
subject  to  impeachment  for  wnste  cannot  cut 
timber  at  all  (except  periodically  on  a  timber 
estate),  or,  as  a  general  rule,  ti-ees  which  would 
become  timber  if  they  were  of  the  age  of  twenty 
years  or  upwards,  yet  he  may  cut  down  timber- 
like trees  under  twenty  years  of  age  for  the 
necessary  purpose  of  preserving  or  allowing  the 
growth  of  other  trees,  and  is  entitled  to  the  pro- 
ceeds of  such  cuttinzs. — Where  timber  is  cut 
down  or  blown  down  tne  property  in  it  belongs  to 
the  owner  of  the  first  estate  of  inheritance. — 
Where  the  Court  orders  timber  to  be  out  down 
for  any  reason,  the  proper  course  is  for  the  pro- 
ceeds to  be  invested,  and  the  income  given  to  the 
successive  owners  of  the  estate  until  there  is  an 


o< 


.     656 

Paid-up  shares^Companics  Act,  1867,  s.  25 

16,  17,  n.,  95,  548 

See  CONTBACT  FOB  PAID-UP  ShABES.     1^. 

— ^  Qualification  of  director  -  -     428 

See  QuAUPiCATioN  of  Dibbotob. 

«-—  Bescission  of  Allotment  -  -     507 

See  Bescission  of  Allotment. 

—  Unregistered  company — Misrepresentation 

[661 
See  MrsBEPBEfENTATioN  BT  Pbomoters. 

WITHDRAWAL  nOX  OFUCE— Directors  of 
company       -  -  -  -     428 

See  Qualification  of  Dibbcttobs. 

WITHDRAWAL   OF   KOnCS— -Dissolution    of 
partnership  -         .  -  •     866 

See  Dissolution  of  Pabtnebship. 

absolute  estate  of  inheritance,  the  owner  of  which  i  WITHDBAWAL  OF  FBOOF  —  Composition  — 
is  entitled  to  the  principal;  and  the  same  rule  i  Second  Meeting — Right  of  Creditor  who  has  proved 
applies  to  cases  of  equitable  waste. — ^A  tenant  for  !  to  withdraw  his  Proof— Bankruptcy  RuleSj  1870, 
life  is  entitled  at  Uw  to  the  proceeds  of  trees  :  r.  273.]  A  debtor  fil^  a  liquidation  petition,  and 
(not  timber)  cut  by  him,  whether  rightfully  or  ,  at  the  first  meeting  the  creditors  resolved  to  accept 
wrongfully,  though  liable  in  the  latter  case  to  an  '  a  composition.  At  the  second  meeting  a  creditor, 
action  of  waste ;  but,  genible,  equity  would  not ',  who  had  proved  his  debt  at  the  first  meeting,  and 
allow  him  to  retain  the  proceeds  of  wrongful  had  voted,  but  who  had  since  been  advised  that 
cuttings. — Local  custom  as  to  timber  observed  his  proof  was  not  in  a  proper  form,  and  that  it 
upon.  HoNTWooD  V,  Hontwood  -  -  306  might  affect  his  right  to  a  security  which  he  had, 
Vol.  XVUL— Bq.  3  G  2 
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'Withdrawal  of  pboot— oon^nu^d. ! 

expressed  a  wish  to  withdraw  the  proof  and  not  i 
to  vote.    No  objection  was  made,  and  he  did  not  ' 
▼ote.    The  meeting  was  adjourned,  and  at  the  , 
adjourned  meeting  the  creditors  resolved  upon  a 
liquidation  by  arrangement : — Held,  that  Rule 
273  apolied  to  the  case,  and  that  the  creditor  waa 
entitled  to  have  his  proof  taken  off  the  file.    Ex 
parte  Williams.    In  re  Williams  -         -     878 

WmraSS— Non-production  of        -  -     624 

See  NOM-PBODUCTION  OF  WlTXE:»S. 

WOEDB— ''  Cash  under  control  of  the  Court "  380 
See  Investments  sanctioned  bt  the 
Court. 

•'Delineated"     -  -  -  -     714 

See  CoupCLSonY  Powers. 


-  414 

-  501 


WOKDS — continued, 

"  In  full  confidence  "    - 

See  Pbecatoby  Trust. 
"  Nephews  and  nieces** 

See  *;  Nephews  and  Nieces." 

f *  Personal  representatives "  -  -     ®88 

5ce  **  Personal  Representatives.'* 

T0SX8HIBE;BmBT&T  ACH!  —  Mortgage— Pri- 
arity—Begi8tratiot^—2  A  3  Anne,  c.  4— Fbt^Act 
Charge.]  A  memorandum  of  further  charge  ia 
favour  of  the  first  mortgagee  of  lands  in  TorkAire 
requires  registration  as  much  as  the  original 
mortgage,  and  in  the  absence  of  registration  will 
be  postponed  to  a  second  registered  mortgage 
without  notice  of  such  further  charge.  Cbkdlakd 
V,  Potter        -----     380 
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LONDON:    PCINTSD  BT  WILLIAM  CLOWES  AND  SONS,  STAMFORD  STREET 

•  AND  OUAfiING  CROSS. 
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